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Tdm tat: 
Theo danh myc ph§n loai cdc nganh dich vu cua WTO, dich vu 
phan phdi dugc xac dinh bao gdm 5 phlin nganh la djch vu ban 
budn, dich vy bdn le, dich vu dai Î ' n^ quyen/ uy thac, nhugng 
quydn/ cip dac quydn kinh doanh va "loai khac". Khi thuc hien 
dam phari, ky ket va thuc thi cac gdi cam kdt trong Hî p dinh 
khung vd dich vy AFAS, Viet Nam da cd nhirng cam ket ty do 
hda dich vu trong linh vuc nay. Mac du so vdi mot sd nudc thanh 
vien ASEAN, muc dg md cua ciia Viet Nam la rgng md nhung so 
v6i cam ket tuong tu trong WTO van chua cd sy dot pha sau sic 
nao. Do v^y, vin cdn trdn^ dgi sy bien chuyen ldn trong h$ thong 
phap lu^t nham tao tien de cho vi?c thyc thi cam kSt rgng md hon 
dd dat dugc lgi ich lau dai trong khu vuc. 

Abstract: 
According to the services sectoral classification list of the World 
Trade Organization, the distribution services comprise five 
sub-sectors: commission agents; wholesale trade; retailing; 
franchising; and a residual category "other". In complying with 
the ASEAN Framework Agreement on Services (AFAS) 
commitment's schedule through the 10 packages of those, 
Vietnara has committed on liberalization of this field. In 
comparison with some other ASEAN countries, the Vietnam's 
level of opening market is high with some effort to liberalize 
distribution services within the region. However, there has been 
no any breakthrough when being compared to its commitments 
in WTO. Therefore, it is expected on the significant alternative in 
the law system as a premise for the higher level of openness 
market in the fiiture. 

1. Mdf d^u 

Trong sd eac lmh vuc dich vu d cac gdi 
cam ket trong AFAS, dich vu phan phdi 
dugc ca 10 nudc thanh vidn ASEAN dam 
phan va ky kdt vdi nhiing ngi dung dang chii 
y do tinh chdt quan trgng cua linh vuc nay 
ddi vdi kinh td-xa hdi cua mdi qudc gia. 
Phan phdi la sy ket ndi giua nha san xudt vdi 

ngucd tieu diing cudi ciing, va nd cd ddng 
gdp to ldn vao GDP cac nudc. Danh myc 
phan loai cac nganh dich vu ciia WTO chia 
dich vu thanh 11 nganh chinh, radi nganh 
chia thanh nhidu nganh nhd, tdng cdng la 
155 phan nganh. Trong do, dich vy phan 
phdi, mpt trong nhiing nganh dich vu chinh 
theo danh myc nay, dugc xac dinh bao gdm 
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5 phan nganh la dich vy ban budn, dich vu 
ban Id, dich vu dai ly uy quydn/ uy thac, 
nhupng quygn/ cap dac quydn kinh doanh va 
"loai khac"'. Nganh phan phdi la ddi tugng 
cua nhidu quy dinh ed tac ddng han chd kinh 
doanh va han chd thuang mai d cac cap dd 
khac nhau .̂ Do vay, cac cam kdt cua cac 
qudc gia trong cae hiep dinh thuong mai da 
phuong hay song phucmg se cd y nghia ldn 
trong viec thuc hien quyen kigm soat qudc 
gia trong ITnh vyc nay, the hien nhirng xu 
hudng quan ly dich vy phan phdi thdng qua 
nhiing quy dinh hay cam ket vd han chd tidp 
can thi trudng, dieu kien boat ddng sau khi 
da thidt lap hien dien thuang mai va nhidu 
quy diiih khac. 

Trong lan sdng hdi nhap vdi rdt nhidu 
Hiep dinh thuang mai tu do (FTA) dugc dam 
phan va ky ket d cap dp qudc gia hay khu 
vyc, tidn trinh AFAS eung vdi cac Gdi cam 
kdt da hoan thtinh vk cd hidu lyc thi hanh, 
nhiing cam kdt cua Viet Nam vg dich vu phan 
phdi da dugc xac dinh va thuc thi, thd hien 
muc dp md ciia thi trucmg, kha nang tidp 
nhan dau tu nudc ngoai, nang lye canh tranh, 
sy dap ling nhu cau va quygn lgi ctia ngudi 
tieu dimg trong linh vuc nay cua Viet Nam. 
2. Cam k̂ t met cwa thi trirdng dich vu 
phSn phoi cua Vî t Nam trong cong dong 
kinh t̂  ASEAN - doi sanh vol cac quoc 
gia thiknh vien ASEAN va vdi WTO 

Tuong ty nhu WTO, kgt qua dam phan 
ciia Viet Nam qua 10 Gdi cam ket chung 
theo AFAS thd hidn qua Bidu cam ket_bao 
gdm phdn eam kdt chung, phdn cam ket cy 
thg va danh myc cac bien phap mien trir ddi 
xir toi hue qudc. Phdn cam kdt chung bao 
gdm cac eam kit ap dung cho tat ca cac 
nganh dich vu xudt hien trong Bieu cam ket 
dich vy, ap dung cho tdt ca cac nganh dugc 
dua vao cam kgt, trir khi cd quy dinh khac 
tai cam kdt nganh. Phdn cam ket cu thd bao 
gdm cac cam kdt ap dung cho timg dich vy 
dua vao Bidu cam kdt dich vu, vdi mdi dich 
vu dugc liet kg dgu cd cam kdt cy thd di kem, 
qua dd thd hien miic do md cua thi trudng 
ddi vdi timg dich vu cho cac nha cung cap 
dich vu nudc ngoai. Danh muc cac bi?n phap 
midn tni ddi xii tdi hue qudc (MFN) liet kd 
cac bidn phap cac thanh vidn dam phan eho 
phep duy tri^ 

Vd cdu tnic, Bidu cam kdt dich vu gdm 
4 cdt: i) Cdt md ta nganh/phan nganh the 
hidn tdn va ma sd cua dich vu cy thd dugc 
dua vao cam kdt; ii) Cpt han chd tidp can thi 
trudng liet kg cac bien phap han che ma 
thanh vien dua ra cam kgt mudn ap dung cho 
cac nha cung cap dich vy nudc ngoai''; iii) 
Cdt han chg ddi xii qudc gia liet ke cac bien 
phap ma thanh vidn dua ra cam kdt mudn 
duy tri de phan biet ddi xu giiia nha eung cap 
dich vy trong nudc vdi nha cung cap djch vu 

1 World Trade Organization (1991), Services Sectoral Classification List, MTN.GNS/W/120. 
2 Dyanho trg thucmg mai da bien MUTRAP III (2011), Bao cao ra soat khudn khd phap lyve dich vy phan 

phdi d Vî t Nam va nhiing khuyen nghi ve sy phii hgp cua quy dinh chuyen nganh vdi cam ket WTO. 
3 Nguyen tdc MFN la nguyen tic quan trgng ciia WTO; theo do, cac thanh vidn khdng dugc phan bi^t doi xu 

giira dich vu va nha cung cdp djch vy cua thanh vien nay vdi dich vy va nhd cung cap dich vy ciia thanh 
vien khac. Tuy nhien, GATS cho phep mgt thanh vien dugc vi pham nguyen tacMFN neu thanh vien nay 
dua bi?n phap vi pham vao danh myc cac bi?n phdp midn trir ddi xii tdi hud qudc va dugc cac thanh vien 
khac chap thuan. 

4 GATS quy dinh 6 lo î bidn phdp han chd bao gdm: 1) han che ve sd lugng nha cung cap dich vy; 2) han chS 
vd tdng gia tri cua cdc giao dich hoac tdi san; 3) han chd va tong sd hoat dgng dich vy hoac sd lugng dich 
vy cung cdp; 4) han chd vd sd lugng lao dgng; 5) han chd hinh thiic thanh lap doanh nghifp; va 6) han chd 
vdn gdp ciia nudc ngoai. Cdch tidp can cua AFAS tucmg ty nhu vay. 
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nudc ngoai; iv) Cdt cam ket bd sung liet ke 
cac bien phap anh hudng ddn hoat ddng 
cung cap va tidu dimg dich vy nhung khdng 
thuOc vd ban chg tigp can thi trudng hay h ^ 
chd vd ddi xir qudc gia. 

Ddi vdi phuang thiic cung cap dich vu, 
vg ca ban cung dupe thyc hien theo cae 
phuang thicc cung cap dich vu nhu trong 
WTO cung nhu eae ygu eau dat ra ve ty do 
hda cua AEC Blueprint. Tuy nhien, cac Gdi 
cam ket trong khudn khd Hiep dinh AFAS 
chi de cap den 3 phuang thiic la cung cdp 
dich vy qua bien gidi (phuang thiic 1), tidu 
dung ngoai lanh thd (phuong thiic 2), hien 
di?n thuang mai cua cac nha eung cdp dich 
vy nudc ngoai (phuang thiic 3); rigng hien 
di|n thg nhan (phuang thiic 4) dugc tach ra 
dam phan rigng trong Hiep dinh ve di 
chuydn thd nhan ASEAN (MNP). 

Can cii Bleu cam kdt trong Gdi cam kdt 
tbii 9 bao gdm phan cam kdt chung, phdn 
cam kdt cy the va danh mue eac bien phap 
mien trir ddi xii tdi hue qudc ndu trdn, cara 
ket cua Viet Nam trong dich vu phan phdi cy 
the nhu sau :̂ 

2.1. Ve phu-ffug thirc 1 va phirong 
thirc 2 

Phan cara ket chung khdng dd cap tdi 
phuong thiie cung cap dieh vy qua bidn gidi 
va phuang thiic tigu dimg ngoai lanh thd. 
Nhu vay, Viet Nam hidn khdng duy tri cae 
quy dinh hoac bidn phap han chd ap dyng 
chung cho 2 phuang thiic nay. Ngoai ra, Viet 
Nam cam kdt khdng han chd ddi vdi tigp can 
thi trudng va ddi xii qudc gia ddi vdi phuang 
thicc 1 trong vi^e phan phdi cac san phdm sii 
dung ca nh§n va phan phdi phdn mdm hgp 

phap de sii dyng ca nhan va sii dyng thuang 
mai. Cac nudc Brunei, Indonesia, Lao, 
Myanmar, Malaysia, Philippines, Thailand 
ciing khdng duy tri cac quy dinh hoac bien 
phap han che ap dung ehung eho phuang 
thiic 1 va 2. 

2.2. V^ phu-ffng thirc 3 
Day la cam kgt ve md cira cho ddu tu 

tryc tidp nudc ngoai trong dich vu phan phdi 
thdng qua cac hinh thiic phap ly ma td chiic, 
ca nhan cung cap dich vu nudc ngoai cd thd 
thanh lap de boat ddng d Viet Nam. Theo 
Bieu cam ket, vg nguyen tdc khdng cd ban 
chg tigp can thi trudng va ddi xu qudc gia 
ddi vdi phuang thijc 3, ngoai trur nhirng ban 
che dugc liet ke tai Bidu cam kdt. Digu nay 
cd nghia la Viet Nam chap nhan cac cam kgt 
chung vd tidp can thi trudng ddi vdi phuang 
thiic 3 dudi day: 

- Cac doanh nghiep nudc ngoai cd thg 
thidt lap hien dien thuomg mai dudi hinh 
thiic hgp ddng hgp tac kinh doanh, doanh 
nghiep lidn doanh, doanh nghiep 100% vdn 
nude ngoai; 

- Cho phdp thanh lap cac van phdng dai 
dien cua cac nha cung cap dich vy nudc 
ngoai, nhung khdng dugc tham gia vao cac 
boat ddng sinh lgi nhuan; ve thanh lap chi 
nhanh ap dung ddi vdi dich vu nhugng 
quyen; 

- Didu kien sd hiru vdn, hoat ddng, hinh 
thiic phap nhan va pham vi boat ddng dugc 
quy dinh tai giay phep thanh lap hoac cho 
phep boat dgng va cung cap dich vu, hoac 
eac hinh thiic chdp thuan tuang ty khac, ciia 
cac nha cung cap dich vy nudc ngoai hien 

5 Gdi cam ket thu 9 ky kdt ngay 27/11/2015 tai Makati City, Philippines, cd hieu luc sau 180 ngay de cac 
qudc gia thanh vien phe duyet/phe chudn. Gdi cam kdt thit 10 k^'kdt ngay 11/11/2018 tai Singapore, cd 
hi?u lyc sau 90 ngay de cac qudc gia thdnh vidn phe duydt/ phe chudn. Ngi dung cam ket dugc phan tich 
trong bai viet nay la cac cam kdt trong Gdi cam kdt thu 9 dang cd hidu lyc thi hanh, cd so sanh vdi Gdi cam 
k t̂ thii 10. 
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t^i se khdng bi han chd horn so vdi mirc thuc 
te dang ap dyng; 

- Cac doanh nghiep cd vdn ddu tu nudc 
ngoai dugc ca quan cd thdm quydn cua Viet 
Nara cho phep thud ddt dd thyc hidn dy an 
dau tu ciia minh. Thdi ban thug ddt phai phu 
hgp vdi thdi ban boat ddng cua cac doanh 
nghiep nay, dugc quy dinh trong gidy phep 
dau tu. Thdi ban thud dat se dugc gia ban khi 
thdi gian boat ddng cua doanh nghiep cd vdn 
dau tu nudc ngoai dugc ca quan cd thdm 
quydn gia ban, 

2.3. Ve pham vi san pham (tve^c quyen 
phan ph6i theo lo trinh 

Theo Bieu cam ket, nha phan phdi cd 
vdn dau tu nudc ngoai dugc phdp phan phdi 
eac san pham tai Viet Nam theo Id trinh thdi 
gian sau day: 

Tir ngay 11/01/2007 dugc quydn phSn 
phdi tat ca cac san pham san xuat tai Viet 
Nam va cac san pham nhap khau hgp phap 
v^o Viet Nam, ngoai trir xi mang va elinke; 
ldp (trii ldp may bay); giay; may keo; 
phuong tien ca gidi; d td con va xe raay; sat 
thep; thidt bi nghe nhm; rugu va phan bdn. 
Tir ngay 01/01/2009, bd sung them quydn 
phan phdi thdng qua dich vu dai ly hoa hdng, 
ban budn va ban Id ddi vdi cac san phara 
may keo, phuang tidn co gidi, d to con va xe 
may. Tu ngay 11/01/2010, hay ndi each khac 
la tinh den thdi didm Gdi cam kdt cd hieu 
luc, khdng cd bat ky han che nao vd san 
pham dugc phep phan phdi raien la cac san 
pham do dugc san xuat tai Viet Nam hoac 
dugc nhap khau hpp phap vao Viet Nam. 

Can luu y, cac san pham loai trir khdi 
Bieu cam kdt dich vy phan phdi (vdi ten gpi 
"cdc biin phdp dp dung ddi v&i mpi phdn 
ngdnh trong linh vuc dich vu phdn phdi") 

bao gdm thudc la va xi g ,̂ sach, bao va tap 
chi, vat phdm da ghi hinh, krai loai quy ya 
da quy, duge phdm, thudc nd, ddu thd va dau 
da qua chd bidn, gao, dudng mia va dudng 
cii cai. Day la nhiing san phdm nhay cam ma 
Chinh phu khdng mudn cho phep nha cung 
cdp dieh vu nudc ngoai phan phdi tai Viet 
Nam. Nha phan phdi nudc ngoai ciing khdng 
dugc phdp ban le tdt ca nhirng san phara nay. 
CJ eo sd ban le tai Viet Nam, chdng h ^ nhu 
lidn doanh hoac doanh nghiep 100% vdn dau 
tu nudc ngoai, cung nhu khdng dugc phan 
phdi tryc tuyin hoac bdng bdt ky hinh thuc 
thuong mai dien tic nao khac. 

Ddi vdi pham vi san phdm dugc quydn 
phan phdi, mot sd nudc ludn cd sy loai trir 
tuy thudc vao didu kien kinh te-xa hdi ciing 
nhu myc tidu quan ly ngn cac ban che nay 
trd ndn phd bidn, da dang trong npi dung 
Bidu cam kdt WTO. Chdng ban, Uc va 
Brazil ddu loai tni phuang tidn ca gidi, cac 
linh kien va phy timg cua phuang tidn co 
gidi, xe may, xe trugt tuydt may va cac linh 
kien, phy kien kem theo. Canada cd quy dinh 
ban chg ddi vdi rugu, rugu vang, bia, tac 
pham am nhac, bang dia audio va video, cac 
loai sach, tap ehi, bao, tuSn bao, dugc Ueu 
va thudc, thidt bi chinh hinh va cac ban nhac 
in. Ba Lan loai trir cac loai nudc udng khdng 
tidu dung tai chd, cac san pham thudc la, 
dugc phara, thuoc va eac thidt bi chinh hinh, 
phuang tidn co gidi, cac linh kien va phy 
tiing cua phuang tien co gidi, xe may, xe 
trugt tuyet va cac linh kien phy timg cd lien 
quan .̂ Rieng ddi vdi cac thanh vien ASEAN, 
Bidu cam kgt vg dich vu phan phdi cua eac 
nudc trong AFAS hau nhu khdng cd phdn 
"eac bidn phap ap dyng ddi vdi mgi phan 
nganh trong linh vyc dich vu phan phdi" 

6 Uy ban Qudc gia vd hgp tac kinh td qudc te (2005), Tdng quan cdc \ 
Nxb. Chinh tri quoc gia, tr.186-187. 

n de ty do hoa thuong m^i dich v 
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nhung d ca Gdi cam kdt 9 va 10, Philippines 
loai trir g£io va ng^nh ngd ddi vdi dich vu d î 
ly thuong mai; Singapore loai tni ban hang 
dugc pham va my pham ddi vdi dich vy dai 
ly thuang mgi, loai tru hang dugc pham va 
my phdm, dyng cy phau thu&t va chinh hinh 
d6i vdi dich vy ban budn. 

2.4. V^ kiim tra nhu ĉ u kinh t̂  
Han chd chung trong boat dpng cua cac 

btnh thirc hien dign thuang mai nay la chi 
dugc phdp cung cap dich vy ban Id thdng 
qua viec lap ca sd ban le. Tuy nhidn, cac 
doanh nghiep phan phdi cd vdn dau tu nudc 
ngoai chi dupe tu ddng md mdt dia didm ban 
le, vide thanh lap cac co sd ban le (ngoai ca 
sd thic nhat) phai dupe co quan cd thdm 
quyen cho phep tren ca sd kidra tra nhu cdu 
kinh tg (ENT)'. Trong cam ket d Gdi 9 va 
10, Viet Nam ap dyng ndi dung nay cho dich 
vu ban le. Theo do, viec thanh lap cac digm 
ban le ngoai didm thii nhdt se trgn co sd ENT 
phii hgp vdi thit tuc tign thanh lap cdng khai 
va phe chuan dya tren cac tidu chi khach 
quan. Trong cac nudc thanh vien khac cam 
kdt cua AFAS, chi cd Lao ap dung ENT cho 
dich vu dai ly thuang mai, dich vy nhugng 
quygn chi bao gdra cho det may va giay dep, 
dich vu ban budn trdn co sd khoan phi hoac 
hpp ddng ddt may va giay dep. Ca Viet Nara 
va Lao deu xac dinh tidu chi chinh cho viec 
kigm tra nhu cdu kinh td la sd lugng c^c nha 
cung cap dich vy dang hien dien trong mdt 
khu vyc dia ly, sy dn dinh cua thi trudng va 
quy md dia ly. 

NHA NUOC VA PHAP LUAT 

Trong WTO, mdt sd qudc gia da dua 
ENT vao bidu cam kdt nhu Bulgaria quy 
dinh ro cac tieu chi ENT chu ygu la i) sd 
lugng va tac ddng ddi vdi cac cua hang dang 
boat dpng; ii) mat dp dan sd; iii) dp lan tda 
dia ly va iv) tac ddng ddi vdi giao thdng. 
Bidu cam kdt dich vu ciia Canada quy dinh 
cac tidu chi xem xet phd duyet bao gdm i) 
kiem tra raiic do cung cap dieh vu hien tai; 
ii) cac digu kien cua thi trudng ddn ddn ygu 
cau md rdng dich vu; iii) anh hudng cua nha 
cung cdp mdi ddi vdi sy thuan tien cho cdng 
ddng bao gdm su duy tri va chat lugng ciia 
dich vu va iv) sy phii hgp, san sang va kha 
nang ciia nha dau tu trong viec cung cap dich 
vu. Viec ap dyng ENT cua Viet Nam lai khac 
do ENT ciia Viet Nara chu ydu nhara dgn cac 
ca sd do nha ban Id nudc ngoai thanh lapl 

Trong nhiing didu kien nhdt dinh, han 
che tigp can thi trudng la can thidt va viec su 
dyng ENT tir dd trd thanh mdt cdng cy hiiu 
hidu cho nhu cau nay. Viet Nam hay Lao can 
den ENT khi md cua thi trudng nhu mdt sy 
can nhac trong hoan canh kinh te xa hdi hien 
tai; van dd la viec sir dung cac tigu chi ap 
dung can dam bao tinh hpp ly, minh dinh, 
minh bach, hieu qua va han chd den mirc 
thap nhat su tuy tidn, chii quan. 

2.5. Ve cam ket d6i xfr quoc gia 
Theo quy dinh, cac bien phap han che 

tiep can thi trudng va ddi xir qudc gia ma 
Viet Nam mudn duy tri can phai dugc dua 
vao cdt tigp can thi trudng. 

Ddi vdi phuong thiic 1: Viet Nara chua 

Day la khdi niem xudt phat tir Didu XVI GATS vdi y nghTa la mdt bien phap ma cac thanh vien WTO cd 
the van dung hoac duy tri, vdi didu Iden bidn phap nay dugc dua vao Bidu thda thuan vd cam ket nhugng 
bg (Schedule of Concessions) cua minh trong phdn dich vy nhdm han che tidp can thi trudng, duy tri quydn 
didu phdi thuang mai trong luih vuc dich vy. GATS va cac hidp dmh khde ciia WTO khdng dua ra dmh 
nghia vS ENT. 

Dy an Hd trg thuang mai da bien EU- Vi?t Nam MUTRAP III, Bao cao ra soat khudn khd phdp \f vk djch 
vy phan phdi o Viet Nam vd nhiing khuyen nghi vd su phii hgp giiia cac quy dinh chuyen nganh vdi cam 
kdt trong khudn khd WTO, tr.42. 
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cam ket dich vu phan phdi, ngoai tru nhiing 
gi dugc dd cap ddi vdi tidp can thi trudng, 
dieu nay tuang tu vdi cac qudc gia ASEAN 
cdn lai trir Cambodia va Singapore. Vdi 
Cambodia, eung cdp dich vu qua bidn gidi 
khdng ban chg ddi xir qudc gia trir ddi vdi 
thue; Singapore thi ehua cam kdt ddi vdi cac 
khoan trg cap ngoai trit nhiing cara kdt cy 
thd da dugc dua ra trong WTO. 

Ddi vdi phuang thiic 2, Viet Nam cam 
kdt ddi xir qudc gia day du cho cac nha cung 
cap dich vu nudc ngoai, didu nay tuang ty 
vdi cae qudc gia ASEAN edn lai trir 
Cambodia va Singapore. Vdi Cambodia, 
phuang thiic tidu dung ngoai lanh thd khdng 
ban chd ddi xir qudc gia trir ddi vdi thud; 
Singapore thi chua cam kdt ddi vdi cac 
khoan trg cap ngoai trie nhiing cam kdt cy 
thd da dupe dua ra trong WTO. 

Ddi vdi phuong thicc 3, ydu cau vg lign 
doanh, gdp vdn ciia nude ngoai va ban chd 
lidn quan dgn san phdm eiing la nhiing ban 
chg ddi vdi ddi xii quoc gia. Viet Nam khdng 
ban che ddi xii qudc gia cho phuong thiic 
nay ngoai trir cac khoan trg cap cd thd chi 
danh cho cac nha cung cap dich vu Viet 
Nam, nghia la cac phap nhan dugc thanh lap 
trdn lanh thd Viet Nam, hoac radt vung ciia 
Viet Nam; viec danh trg cap ragt lan de thuc 
day va tao digu kien thuan lgi eho qua trinh 
cd phan hda khdng bi coi la vi pham cam kdt 
nay; chua cam ket ddi vdi cac khoan trg cap 
danh cho nghidn ciiu va phat trign; chua cam 
kgt ddi vdi cac khoan trg cap trong cac 
nganh y te, giao due va nghe nhin; chua cam 
ket ddi vdi cac khoan trg cap nham nang cao 
phiic lgi va tao cdng an vi?c lam cho ddng 
bao thieu sd. Cac quoc gia thanh vidn 
ASEAN khac dgu cd nhiing quy dinh chi tigt 
khac nhau cho ddi xir qudc gia vdi phuang 
thiic hien dien thuang mai ciia liha cung cap 
dich vy nudc ngoai ddi vdi tin dung trong 
nudc (Philippines), ddt dai, tai san va bdt 
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ddng san (Malaysia), thud, phi (Myanmar, 
Indonesia), qudc tich va cac yeu cau ddi vai 
ngudi didu hanh, hpi ddng quan tri (Brunei, 
Thailand). Ridng Cambodia chua cam ket 
trir cac khoan trg cdp cho nghien ciiu va phat 
trign, khdng ban chd trir thug, ca nhan va 
phap nhan khdng phai ngudi Cambodia chi 
dugc thue ddt chii khdng dugc sd hiru dat, 
khdng ban chd lihh vyc khuydn khich dau tu. 
Singapore thi chua cara kdt ddi vdi^cac 
khoan trg cdp ngoai tni nhiing cam kdt cy 
thd da dugc dua ra trong WTO. 

2.6. Doi xu- toi hu^ quoc (IMFN) 
Ddi vdi bdt ky bien phap nao thudc 

pham vi didu chinh cua Hiep dinh, mdi thanh 
vign phai ngay lap die va khdng didu kien 
danh cho dich vy va cac nha cung cdp dich 
vu cua bdt ky thanh vien nao khac sy ddi xir 
khdng kem thuan lgi hon sy ddi xur raa thanh 
vidn dd danh cho dich vu va cac nha cung 
cdp dich vu tuong tu cua bat ky nudc nao 
khac. Cac thanh vidn cd thd duy tri bien phap 
khdng phu hgp vdi dieu kidn la bien phap dd 
phai dugc liet ke va dap iing cac digu kien 
tai Danh muc mien trir ddi xir tdi hue qudc. 
Do vay, Viet Nam phai ddi xu binh dang (vd 
ehinh sach, phap luat, thii t u c . ) giiia cac 
nha cung cap dieh vy ddn tu cac nudc thanh 
vign ASEAN trir viec danh cac bien phap ddi 
xir uu dai theo cac Hiep dinh dau tu song 
phuang ddi vdi cac nudc da ky Hiep dinh 
dau tu song phuong vdi Viet Nara va ap 
dung khdng thdi ban khi phat sinh nhu cau 
thiic day dau tu vao Viet Nam. Ddi vdi dich 
vu phan phdi, cam kdt miln tru MFN trong 
AFAS tuang ty nhu ddi vdi cara ket WTO. 

Theo bidu cam ket, Brunei, Malaysia, 
Philippines va Singapore dua ra nhiing mign 
trir trong cac trudng hgp lien quan dgn lao 
ddng chua dao tao di chuyen vao cac qudc 
gia se xet ddn ygu td van hda, tdn giao, tinh 
kd can, lao ddng da dao tao se uu tign ddi vdi 
nguon cung truyen thdng, cae trudng hop 



cdp thi thuc dac bi?t khac. Rieng cac nudc 
Cambodia, Indonesia, Lao, Myarunar va 
Thailand khdng miin trie MFN trong dich vu 
phan phdi. 
3. Khia canh phap Iy cho vide thu-c thi 
cam kit AEC md cu-a thi tru-dng dich vu 
phSn phoi tai Vift Nam va cac de xuat 

3.1. Thu-c thi cam kit AEC vl dich vu 
phan ph6i t̂ i Vift Nam 

Ngay 04/10/2016, Chinh phu Viet Nam 
da phe duyet Nghi dinh thu thyc hidn gdi 
cam kdt dich vu thii 9 ky kgt ngay 
27/11/2015 tai Makati City, Philippines 
trong khudn khd Hiep dinh khung ASEAN 
ve dich vu, ngn tang cho vide thuc thi cac 
cam kgt dich vy ndi chung va dich vy phan 
phdi ndi rieng ciia Viet Nam. Qua phan tich 
d trgn cho thay, cac cam kgt chung cua Viet 
Nam vg dich vy phan phdi trong AEC ddu 
tuong ty miic cam kdt cua Viet Nam trong 
WTO, do v&y, qua trinh dieu chinh chinh 
sach va phap luat cua Viet Nam vd dich vy 
nay de thyc hien cac cam ket WTO trong 
thdi gian tu khi gia nhap ddn nay ddng thdi 
phu hgp vdi vide thuc hien cac Gdi cam kdt 
dich vy trong AFAS. Qua trinh npi luat hda 
cac cam kdt trong khudn khd WTO dd dam 
bao thyc hien cac nguydn tac, nghia vu ciia 
Viet Nam da dugc tien hanh lign tuc trude 
va sau khi gia nhap td chiie nay. Dgn thdi 
digm hien tai cho thay nd lyc ciia Viet Nam 
trong viec cai thidn mdi trudng phap ly lam 
ca sd cho boat ddng ciia dich vu phan phdi 
trong bdi canh mdi la thyc hidn eam kdt khu 
vyc ASEAN, thd hien sy tuan thu chat che 
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va thyc hidn nghidm tiic nghia vy cita thanh 
vidn trong AEC. 

Lien quan ddn thuc hien cam kit vd hien 
didn thuang mai cua cac nha cung cdp dich 
vy nudc ngoai, nhiing van ban quy pham 
phap luat cua Viet Nam da didu ehinh phu 
hgp vdi ndi dung cam kdt vg vdn dg ban chg 
tidp cin thi trudng, cac didu kidn vd sd huu, 
boat ddng, hinh thitc phap nhan va pham vi 
boat ddng, viec thud dat, gdp vdn tai cac van 
ban luat va dudi luat nhu Luat Thuang mai 
nara 2005, Luat Doanh nghiep nam 2014, 
Luat Dau tu nam 2014, Nghi dinh sd 
07/2016/ND-CP ngay 25/01/2016 ciia Chmh 
phu quy dinh chi tidt Luat Thuang mai vd 
van phdng dai dien, chi nhanh cua thuong 
nhan nudc ngoai tai Viet Nam. 

Vg van dg kigm tra nhu cau kinh te, day 
la mpt npi dung ma ca gdc dp phap ly va 
thuc tidn ddu phat sinh nhiing vdn de tranh 
cai trong viec ap dyng nd ddi vcd nghia vy 
thuc thi cam kdt ndi chung va tac ddng ddi 
vdi nganh phan phdi ndi rieng. Cac qudc gia 
khac nhau cd nhiing tidu chi ENT khac nhau 
tiiy Ihudc mirc dp ban chg tigp can thi trudng 
cua timg nudc. Sau khi gia nhap WTO, Viet 
Nam da cd nhiing van ban hudng dan ndi 
dung nay' nhung cac tidu chi khdng ro rang, 
khd xac dinh, dd ddn din sy tuy tien khi ap 
dyng trong thyc te, chua dam bao viec tuan 
thii ddy du cam kit. Trong Id trinh thyc hidn 
cam kit WTO ciing nhu AEC, Luat Quan ly 
ngoai thuong 2017 ra ddi va Nghi dinh sd 
09/2018/ND-CP cua Chinh phii ngay 
15/01/2018 quy dinh chi tiit Luat Thuang 

ENT thdi didm dd dugc quy dinh trong ba van ban la Nghi dinh sd 23/2007/ND-CP ciia Chinh phii ngay 
12/02/2007 quy dinh chi tidt Ludt Thuang mai vd hoat dgng mua ban hang hda va cac hoat ddng lien quan 
tryc tiep ddn mua ban hang hoa ciia doanh nghidp cd vdn ddu tu nudc ngoai tai Viet Nam; Quyet dinh sd 
10/2007/QD-BTM ngay 21/5/2007 ciia Bg Thuong mai cdng bd Id trinh thyc hien hoat ddng mua ban hang 
hda va cdc boat ddng lien quan true tidp ddn mua bdn hang hda va Thdng tu sd 09/2007/TT-BTM ngay 
17/7/2007 hudng ddn Nghi dinh s6 23/2007/ND-CP ngay 12/02/2007. 
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mai va Luat Quan ly ngoai thuang vi boat 
ddng mua ban hang hda va cac boat ddng 
lidn quan tryc tidp ddn mua ban hang hda 
cua nha dau tu nudc ngoai, td chiic kinh td 
cd vdn dau tu nudc ngoai tai Viet Nam lam 
CO sd cho vide kiem tra nhu cdu kinh tg minh 
bach va phii hgp hem. 

Tuong img vdi cac quy dinh vd MFN va 
Danh muc midn tni MFN theo Didu II GATS 
ciing nhu Danh rauc raign tru MFN trong 
cac Gdi cara ket AFAS, Phap lenh ddi xii tdi 
hue qude va ddi xit qudc gia trong thuong 
mai qudc td (2002) eimg vdi cac quy dinh vd 
MFN trong cae van ban luat chuyen nganh 
khac trd thanh ca sd cho viec van dyng cam 
ket trong thyc tidn. 

Ve cac ndi dung cam ket khac, Viet Nara 
vin dang tiip tyc didu chinh, bd sung nhiing 
van ban quy pham phap luat cd lien quan dd 
dap ling ca chg giam sat thyc thi khac nhau 
ciia timg thg chg nhu thdng qua bao cao dinh 
ky ddi vdi WTO hay sii dung ma tran danh 
gia ap dung cho cac qudc gia thanh vidn, do 
Ban Thu ky ASEAN tdng hgp. Dd la qua 
trinh raa phap luat la mdt cdng cy nham tuan 
thii eam kdt va thiic day lpi ich raa Viet Nam 
dat ra khi tham gia tidn trinh AFAS. 

3.2. Mgt so nhan xet va de xuat 
Nhu da trinh bay d phan md dau, muc 

tigu tu do hda trong khudn khd AFAS da 
dugc neu trong Ke hoach tdng thd xay dyng 
AEC; theo dd, AEC dat ra cac yeu cau ty do 
hda vdi ca 4 phuang thirc cung cap dich vy. 
Vi trong Bieu cam kdt da loai trir phuang 
thiic 4, myc tidu cua AEC Blueprint la ddi 
vdi phuang thirc 1 va 2 khdng cd ban chd 

nao, ngoai tru cac trudng hgp cd Iy do hgp 
ly (nhu bao ve cdng ddng) va dugc su ddng 
y ciia tdt ca cac thanh vidn ASEAN trong 
timg trudng hpp cu thg; ddi vdi phuang thiic 
3 cho phdp ty le gdp vdn cua cac nba dau tu 
nudc ngoai thudc khu vyc ASEAN trong cac 
doarih nghigp Ign tdi 70% vao nam 2015 ddi 
vdi tdt ca cac lmh vue va tung budc loai bd 
cac rao can khac; thuc ti ra soat va danh gia 
cho thdy cac nudc ASEAN chua dat dugc 
muc tidu nay'". 

Cac Gdi cam kit hien tai trong AFAS da 
hoan tat; cac qudc gia hudng ddn Hiep dinh 
Thuang mai dich vu ASEAN (ATISA) da 
dugc ky kit thay thi cho AFAS vdi by vgng 
day la budc di mdi trong tidn trinh hdi nhap 
vi dich vu ciia ASEAN theo hudng md ciia, 
tu do hda hon vd dich vu". Dich vu phan 
phdi tu do ciing dugc trdng dgi cd nhiing 
quy dinh giam bdt cac rao can phan bidt ddi 
xir vdi nhijng nha cung cap dich vu, ddng 
thai dua ra ndn tang phap luat viing chac va 
ca che minh bach ban cho thi trudng dich vy 
phan phdi trong khu vyc. Nhu vay, Viet Nam 
can cd nhiing chuan bi nhat dinh cho phap 
luat didu chinh nganh dich vy nay, khi 
ATISA sir dung phuang phap tiep can mdi 
la chpn - bd thay vi chpn - eho nhu AFAS. 

Dich vu phan phdi la nganh dich vy 
quan trpng ddi vdi bat ky nen kinh td nao 
nhung chua dupe ty do hda cao dp trong 
ASEAN. Trudc day, Hiep dinh khung 
ASEAN vd cac nganh uu tidn (2004) liet kg 
11 nganh khdng cd dich vy phan phdi, cho 
thay miic dp quan tam den lmh vuc nay cdn 
ban chd. Ddn AFAS, cac qudc gia thanh vign 

10 Vdn kien Hidp dinh khung ASEAN vd dich vy (AFAS) vd tdm tdt, Trung tam WTO va hdi nhdp - Phong 
Thucmg mai va Cdng nghiep Viet Nam, http://aecvcci.vn/tin-tuc-nl634/van-kien-hiep-dinh-khung-asean-
ve-dich-vu-afas-va-tom-tat.htm, truy cap ngay 24/12/2019. 

11 Hiep dinh thuang mai vd dich vy ASEAN (ATISA), Tnmg tam WTO va hdi nhdp - Plidng Thucmg mai va 
Cdng nghiep VietNam, http://www.trungtamwto.vn/chuyen-de/13979-hiep-dinh-thuong-mai-dich-vu-asean-
atisa, truy cap ngay 24/12/2019. 
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ddu giir nhiing ban ehi nhdt dinh cho nganh 
va cac phan nganh, thdm chi cd phSn nganh 
khdng dugc cam kit d mdt sd nudc nhu 
Brunei chi cara kit ddi vdi dich vy nhugng 
quyen thuang raai, Indonesia chi cara kit 
dich vy ban budn v^ ban h^ng true tidp d gdi 
9, ddn gdi 10 mdi bd sung them dich vy ban 
le va nhugng quydn, Lao khdng cam kit dich 
vu ban le, Myanmar khdng eam ket nhugng 
quyin d gdi 9, din gdi 10 mdi bd sung. 

Ddi vdi Viet Nam, miic dd md cira 
nganh va cac phan nganh ciia dich vu phan 
phdi qua cac Gdi cam kdt theo Id trinh va 
cho din Gdi cam ket cudi eimg thii 10 van 
khdng md hon vi mirc do cam ket. Mac du 
cd thi nhan thay, trong radt sd gdi cam ket 
dich vu gan day cua AEC, miic do cam ket 
ciia Vi?t Nam da bat dau cao ban so vdi 
WTO, phil hgp vdi miic dp md cua thyc td 
vi dich vy cua dat nudc nhung dich vu phan 
phdi khdng nam trong nhdm dd. Ket qua 
trong AFAS ehi tuang ty nhu nhiing gi da 
dam phan dat dugc trong WTO, nghia la van 
duy tri d miic ngang bang cara kdt trong 
WTO. Khi so sanh vdi mdt sd nudc khac 
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trong khu vyc nhu Cambodia va Singapore, 
nhat la Singapore hau nhu khdng cd ban chi 
nao ve tidp can thi trudng va ddi xir qudc gia 
d ca 4 phan nganh trir mdt sd mat hang ddi 
vdi dich vu dai ly va ban budn ciing nhu cac 
loai trir cac cam kit da ky kit trong WTO 
ddi vdi cam kdt chung, Viet Nam van chua 
cd su cdi md thi trudng mang tinh dot pha. 
Tir dd, he thdng phap luat cung chua cd sy 
bidn chuydn ldn nham tao tien de va hanh 
lang phap ly cho viec thuc thi cara kit rdng 
rad han. Myc tidu ma cac hiep dinh thuang 
mai ty do hudng ddn la nham giam bdt va 
loai bd rao can thuong mai; trong khi WTO 
chi thanh cdng trong viec giam bdt chii chua 
dat dugc mite loai bd rao can thuang raai 
nhu trong cac FTA, thi le ra dam phan va 
cara kdt cua cac qudc gia thanh vidn AEC 
phai dat dupe rauc tigu ban chat dd. Nhu 
vay, trong no lyc rad cira thi trucmg dich vy 
cua minh, vdi nhiing quan didm thdng nhat 
vi hgi nhap noi ehung, Viet Nam can tigp tyc 
hoan thien he thong phap luat theo hudng ty 
do hda lam nen tang cho nhiing thay ddi ve 
tu do hda dich vy phan phdi ve sau, nham 
dat dugc lpi ich lau dai trong khu vyc • 
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