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Tom tht:
Trong phép luft quéc 1&, c6 hai nhém quy dyoh thoat nhin c6 vé
8 14p nhau: cac quy dinh v& bao vé nha dhu tu va chc quy dinh
vé bao vé quybn con nguoi. Sy déi I3p ndy trd nén rd hon khi
mot bén vién din céc quy dinh vé quyén con ngusi dé chimg
minh cho sy khdng vi pham céc nghia vu vé ddu tu. Toa trong
14 & cdc céch gidi thich khong gidng nhau vé pham vi cling
nhur ndi ham va céc tac dfng cia cac quy dinh vé bao vé quyén
con ngudi déi véi cac quy dinh v& bao vé nha dhu tr. Vi vay,
viéc nghién ciru thyc tién xét xir 1 hét strc cAn thiét dé c6 thé
vién din higu qua nhit cac quy dinh ca didu uéc qudc té nhim
bio vé quyén con ngudi, quyén cdng dan, bio vé quyén, lgi ich
chinh d4ng ciia nha diu. Bai viét ndy phan tich co s¢ cia quydn
vién dn céc quy dinh v& quy&n con ngudi trong tranth chp déu
tir quéc té, thyc tién vign din cac quy dinh ndy trong giai quyét
tranb chﬁ'p dhu tw quéc 1€ va dua ra mot s& khuyéu nghi déi véi
Viét Nam.
Abstract:
In international law, there are two sets of provisions that appear
10 be at odds with one another: regulations on investor protection
and regulations on the protection of human rights. This opposition
becomes clearer when one party invokes human rights regulations
to justify mon-infringement of investment obligations. The
arbitral tribunal has different interpretations of the scope as well
as the implications and effects of regulations oo human nghts
against the Therefore,
the studies of judicial practice is necessary to be able to most
effectively cite the provisions of intemational treaties to protect
the human rights, the civil rights, the rights and legitimate
intecests of the investors. This article provides analysis of the
ground for invoking human rights provisions in international
investment disputes and the invocation of the human rights in
settlement practices of international investment disputes and
suggestions for Vietnam.
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1. Co s& vién diin quy dinh bso vé quydn
con ngurdi

Quyén con ngudi ¢ thé duge vién din
khi Hiép dinh déu ' (BIT) ¢6 quy dinh vé
bao v& quyén con ngudi. Tuy nhién, sb
lwgng céc BIT c6 quy dinh vé bao vé quyén
con nguol khéng nhidu va trong thye tién
giai quyét tranh chap dhu tr quéc té, mot bén
van c6 thé vién din céc quy dinh bao vé
quyén con ngudi ngay ca khi BIT lién quan
khéng ¢6 quy dinh.

1.1. Khi ¢6 quy dinh vé quyén con
nguwoi trong BIT

Trude day, cae BIT thudmg khong quy
dinh vé bao vé quyén con ngudi va néu co
thi cing rit chung chung va pham vi hep.
Nim 2014, mét nghién ciru duge tién hanh
trong khudn khd T chirc hgp tac va phat
trién kinh té (OECD) déi vé6i han 2100 BIT
cho thiy, 10% BIT c6 quy dinh lién quan dén
bao ve mdi trudng va chi 0,5% BIT c6 quy
dinh vé bio vé quyén con ngwdi theo nghia
wng2 S it cac BIT cé quy dinh vé bdo vé
quyen con ngudi thieng chi dé cép den
quyén con ngudi trong 16i m& dAu? hodc néu
¢6 dua vao céc chuong thi cling chi dimg lai
& céc tuyén bd khuyén nghi®. Chi dén cic

hiép dinh thuong mai tw do (FTA) rbf{/ :ft
méi nhu Hiép dinh thwong mai t do
Nam - Lién minh chiu Au (EVFTA) hgz
Hi¢p dinh Dbi tac Toan diép va Tle; o
xuyén Thai Binh Duong (CPTPP) m
céc quy dinh 18 ca v& nbi dupg va tinh rang
budc thye thi. Co thé noi rang, trong LBC
FTA thé hé mi, quy dinh vé nhsan quyen
dong vai trd ngdy cing quan trong’. Pham vi
quy dinh ve nhan quyén trong FTA duge md
ong, bao gbm khong cbi nhom céc quy dinh
thé hé 1 (c4c quyén dan sy va chinh tri phu:
quyen dwoc séng, quyén ty do ngdn lufn,
quyén t do tin ngudng,...), o ci cdc nhém
quy dinh thé hé 2 (cac quyén kinh té, xa h(n
vA viin héa nhur: quyén dwoc lam vige, quyen
duge huong an sinh x4 hdi, quyen Llcp cin
giao duc, quyen nghi ngoi va giai tri,...) va
ca cac quy dinh thé hé thir 3 (bao ham c4 cac
quyén lién quan téi mdi trudng, an ninh va
phat trién).
Lién quan dén Viét Nam va EU, Higp

dinh thuong mai (EU-VN Free Trade
Agreement) va Hiép dinh bao hd dhu e
(EU-VN Investment Protection Agreement - [PA)
cing v&i Théa thuin hop tac chung

(Partnership Cooperatlon Agreement —
PCA) tao thanh khudn khd nén tang diéu

Cac quy dinh vé dAu or e thé nam trong nhleu didu uée c6 1én ggl khac ohau, nhu Higp dinh khuyén khich
va bdo h¢ diu tu, Hiép dinb dés &c kinh té, Hxép dinh thuong mai..

. Dé ngéin gon chiing 51 sir dung khai

niém Hiép dinh song phuong vé& d3u fr v4 viét tit theo tiéng Anh 13 BIT.

~

OECD (2014), In Treaty Law, S

Fact Finding Survey, OECD, Paris, tr. 2.

ble Devel

and R ible Business Conduct: A

3 Vidu: Agreement for the Promotion and Protection of Investment between the Republic of Austria and the
Republic of Tajikistan, 15 December 2010; Agreement for the Promotion and Reciprocal Protection of
Investment between the Government of the Republic of Austria and the Government of the Republic of
Kazakhstan, 12 January 2010, Agreement on Free Trade and Economic Partnership between Japan and the
Swiss Confederation, 19 February 2009.

4 Vidy: Free Trade Agreement between Canada and the Republic of Colombia, 21 November 2008, article
816; Free Trade Agreement between Canada and the Republic of Panama, 14 May 2010, article 9 17; Free
Trade Agreement between Canada and Peru, 29 May 2008, article 810.

5 Dic biét trong cidc FTA ma mat bén 1a EU Khi ¢am phan cac higp djah quéc 5 vai cdc nuac ngodt khi, sy
tuén thu cac quy dlnh bao vé nhin quyén thudmg duge EU dua m nhu la mot didu kién déi v6i cde nuée
ngoai khdi mudn tluet 14p quan hé hop tac véi Lién minh. Thye té, cac diéu khoan phin quyén (nhu quy
dinh bio v§ cdc quycu con ngudi cot [3i va co bin) da duoc dua v:‘;o trong céc hiép dlnh cia EU v&i han
120 quéc gia trén thé g;én Dé ro hcrn, xem: Ngé Quéc Chién (2019) “Vin d& nhin quyén trong cac higp
dinh thuong mai tx do thé hé m&i”, Tap chi Nha nuée va Phép lut, s6 2 (370) nam 2019,
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chinh hoat ddng déu tur, Tai Diéu | cia PCA,
c4c bén di khing dinh cam kbt “t6n trong
cdc nguyén tic dan chi va nhén quyén, nhie
quy dinh trong Tuyén ngén ctia Dai hoi dong
Lién hop quoc vé nhdn quyén va nhimg van
kién quéc 16 vé nhan quyén ¢4 lién quan’' va
nguyén tic nay la “mét bg phén co ban cia
Hiép dinh ndy”™. Loi mé dhu cia EVFTA
cling quy dinh méi quan hé hep tac thuong
mai giffa cdc bén phdi dva trén nhimg
nguyén tic va gia tr duoc phin 4nh trong
PCA, trong d6 c6 c4c gi4 trj nhan quyén. Cy
thé hon, doan 2, Piéu 17.22, Chuwong 17
EVFTA khing dinh, Hiép dinh ndy 12 mot
phén ciia quan hé song phuong tong thé theo
quy dinh tai PCA va s& 12 mdt phén cta
khuon khé thé ché chung. Ngoai ra, dogn 2,
Didu 17.18 EVFTA quy dinh, trong truong
hop mdt bén vi pham co ban PCA (theo Diéu
57 PCA, vi pham céc nguyén téc vé nhén
quyen duge coi 1A mdt vi pham co ban PCA),
thi bén kia c6 thé 4p dung cAc bién phép thich
hop theo quy dinh clia Hiép dinh nay. Didu
ndy ¢6 thé dugc hiéu 13 khi mot bén khong
thyc hién cac cam két vé nhin quyén thi bén
kia ¢6 quyén sit dung cac bign phap “tra
diia” thuong mai, vi dy nhu tam ngung mét
56 wu dai da cam két trong EVFTA. Ngoai
ra, EVFTA ciing bao ham mét sé quy dinh

Chuong 13 EVFTA.
Chuong 14 EVFTA.
Churong 17 EVFTA.
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lién quan dén quyén con nguéit nhu: quy
dinh vé thuong mai va phat trién bén vimg,
trong d6 nhan manh céc tiéu chun vé mbi
truong va Jao déug’, minh bach hoat va xa
dyng co ché phdi hop giira céc bén nhim dbi
th'oai, ra soét va kidm tra thuc thién cdc cam
két lién quan t&i nhan quyén®.

Khi BIT lién quan c6 quy dinh vé bio vé
quyén con ngudi, nha dau tr ¢6 thé trye tigp
vién din cac quy dinh trong Hiép dinh d6 dé
bao vé quyén lgi chinh ding cia minh.
Trong khi d6, do co ché giai quyét tranh
chap giffa nha diu tw nude ngoai va Nha
nuéc bing phuong thirc trong tai dau tr quéc
té 14 co ché “mét chidu”, tirc chi ¢6 nha diu
tu kién Nha nuée nhim muc dich bao vé cac
quyén loi ciia minh trwéc che hanh vi cia
Nha nudc, chir khéng ngugce lai, nén Nha
mréc chi cé thé vién din cac quy dinh vé
bao vé quyén con ngudi trong cic yéu ciu
phan t6'° & chirag minh pha diu tw da vi
pham c4c quy dinh vé quyén con ngudi clia
nuéc tiép nhan dau tr. Mic di Toa trong tai
khong ¢6 thdm quyén dé xét cac tranh chép
v& vi pham cac quy dinh vé quyén con ngudi
véi tu cach 1a mot yéu ciu ddc lap, nhung
mét khi sur vi pham nay c6 lién quan dén dau
tu, n6 s& try thanh mdt bd phén cla tranh
chép déu tu va do 46 phai dugc Toa trong tii

Toan vin PCA c6 thé xem dugc tai: hitps://eas.europa.ewsites/eeas/files/pea.pdf [truy cip ngdy 24/12/20 19].

0 Quyén phan 15 dugc quy dinh Cong uéc ICSID (Didu 46) va Quy tic trong tin ICSID (®iéu 40(1)), Quy tic

trong tai UNCITRAL ndm 1976, stra ddi, bd sung ndm 2010 va 2013 (Bléu 19(3)), cdng nhr trong céc hiép
dinh vé ddu tur. Cu thé, khodn 2, Diéu 9:19 TPP quy dinh: “Khi bén nguyén dom ndp ho so khéi kién [. -],
bén bi don c6 thé nop hd so phan (6 lién quan déa co s¢ phap ly va can cir thyc (¢ cua ho so khai kién hodic
trén co s& ho so khidu nai khoan khau trir ma bén nguyén don cdn ng bén bi don”. Quy dioh pay da khéng
cén dugc gii lai rong CPTPP. Tuy nhién, CPTPP van quy din déq chc Cong wée ICSID va Quy tac ve Thi
tuc Té tung Trong tai cia ICSID (véi dicu kién ca bi don va Quéc gia ciia nguyén don 1 thanh vién cba
Cong wée ICSID); Co ché phy trg ICSID (véi diéu kién bj don hofic Quéc gia cia nguyén don la thinh vién
clia Cong udc ICSID, truémg hop ndy ding véi Viét Nam) va Quy tic trong tai UNCITRAL. Tuong ty,
EVIPA ciing quy dfin dén céc co ché trén. Ve quyén phan (6 cia nha puéc tiép nhdn dau tr, xem: Dao Kim
Anh (2018), “Quyén phan 16 cita Nha nuée trong giar quyél tranh chép véi nha ddu fr nude ngodi tai trong
14i quéc 18", Tap chi Nha nuéc va Phap luat, sé thing 8 (366) nam 2018.
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dautu phau xur''. Ngodi ra, Nha nuoc'? cﬂng
¢6 thé vién dan cac quy dmh vé bio vé quyén
con ngudi de bién minh cho sy vi pham céc
quy dinh vé bio vé nha du tr cia minh.

1.2. Khi BIT khéng cé diéu khodn vé
béo v§ quyén con nguwoi

Ngay ca khi cac hiép dinh vc dau tu lién
quan khéng ¢6 quy dinh tryc uep vé quyen
con ngudi thi cac bén vin c6 thé vién din cac
quy dinh nay. Kha nang nay da dugc hinh
thanh tir &n 1¢, thdng qua vu Georges Pinson,
trong d6 Uy ban hén hop Phap- Mex1co lap
ludn rang “moi cong udc quéc 1€ phai dirgc
coi la mdc d’;nk quy dén dén phap luar quoc
1@ chung, a6i véi tat cd nhimg van aé ma ban
thén diéu woc do khéng gidi quyét bing cic
quy dinh minh thi’V,

Khi vi¢n din céc quy dinh vé bio vé
quyen con ngudi nim ngoai BIT thi mgt van
d& ma bén vién din cin phai giai quyet 46
11 sw xung ddt giiia cc didu uéc quic té t"“
Théng thudmg, bén vi¢n dn sé 1p ludn ring,
cic quy dinh vé quyén con ngudi trong céc
cBng wéc vé quyen con ngudi ma nudc do
tham gia 14 cac quy dinh co gid tri wu tiéo 4p
dung cao hon so vai cac quy dmh vé diu tu,
vi vay chn phai dugc 4p dung dé bao v§ cic
quyén co ban ciia cong dan (nhu quyén tiép

11 C. Reiner, Ch.Schreuer (2009), “Human Rights and [
F. Francioni, E.-U. Petersmann (eds), Human Rights in International 1

Oxford University Press, New York, p. 84.

c4n gi4o duc, quyén sir dung nuéc. ..)- vi du,
trong vu EDF international c. Argenlma s
miic du BIT Argentina-Phap khong c6 bit ky
quy dinh ndo vé bao vé quyén con ngum >
Chinh pha Argentina van vién dAn ring, cic
bién phap ma Nha nudc ap dyng 12 phu hop
v6i cic nghia vy cua minh va béo vé quyen
con ngum Chinh phu Argentina lap luan
ring cAn phai ap dung céc bién phép d6 [cac
bién phap ma nha dhu tr cho ring dd vi
pham BIT] dé dam bao cic quyen con ngudi
co ban (quyén dugc sbng, quyén dugc dam
bio sirc khoe, quyén dugec toan ven than thé,
quyén dugc gido duc, quyen str dung nudc
sach...). Chinh phu Argentina con lap Juén
ring, trong moi trudng hqp cAc quyén cia
nha diu tr khong thé dfin dén hu qud tude
doat céc quyén co ban cia cong dan
Argentina nhu di dugc auy dinh trong cac
céng ubc quéc té vé quyén con ngudi ma
Argcnhna 14 thanh v1en

Khi Vap phéi, van dé xung dét gnu’a céc
didu woc vé quyen con ngudi va cac didu
uéc vé dhu tu, Toa trong tai thudng tim cAch
dung hoa gita hai loai quy dinh dé sao cho
tht ca cac quy dinh déu duwoc ap dung trong
chimg myc cé thé"". Trong vu SAUR
international <. Argentine'®, Chinh pha

1L Arbif

", in P-M. Dupuy,
Law and Arbi

12 Ngoal Nha nude, chung ta con cb the lhay céc té chirc dan sy (bén thir ba) vién din cic quy djnh vé bio
vé quyén con ngudt. Tuy thién, sy tham gia ciia bén thir ba vao phién tda 13 mot ca ché dac bt cin duoc
trinh bay trong mt khudn khé cia mot nghién ctru khéc.

13 Georges Pinson (France) v. United Mexican States, French-Mexican Claims Commission, Decision n® 1,
19th october 1928, R.S.A., p. 422; htip:/legal.un. org/naz/cases/vol V/327-466.pdf.

14 V& vin d& nay, xem: Ngo Quoc Chién (2017), “Xung dgt didu uéc quoc té va huéng gidi quyél Tap chi

Nha nuéc va Phap luat, s6 2 (346) nim 2017

15 Phin quyét ¢6 thé xem dugc fai: https//www.italaw.

truy cip ngdy 6/11/2019.

Ieitec/d W/ d
f

/ita] 069.pdf,

16 Toan viin BIT nay cé thé xem dugc tai: https://www.italaw.com/sites/defaulu/files/laws/ italaw6009%281%

29.pdf, truy cap ngdy 6/11/2019.

17 J. Wouters, N. Hachez (2009), “When Rules and Values Collide: How Can a Balanced Application of
Investor Protection Provisions and Human Rights Be Ensured?”, Human Rights and International Legal

Discourse, vol. 3, 2009, n° 2, tr. 334,

18 SAUR Inlemauonal SA c. Repubhque d’ Argentine, ICSID/ARB/04/4. C8 thé xem duge tai: htps:/Avwy,
1Vl

italaw.ci
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Argentina khing dinh rang, sur can thiép clia
Nha née (don phuong chém dit hgp dong
nhucmg quyen) 1a cén thiét dé bao dam
quyén co ban txep can nudc sach cho ngudi
dan dia phuong. Argentina lip luén ring viéc
béo vé& dAu tu khong thé c hau qua 1 lam
thay ddi cic nghia vu clia Nha nuéc bio vé
quyén con ngudi'®. Trudce lap ludn do, Toa
trong tai da khéng tra 1&i ciu hdi tai sao cac
nghta vy phét sinh tr BIT khong dugce ép
dung dé wu tién ép dyng céc quy dinh vé
quyén con ngudi (quyén sir dung nuéc), ma
tim céch dp dung dung hda ca hai nhém quy
dinh nay. Toa ghi nhan rang, cac quyen con
ngudi n6i chung va quyén uép cén m.rdc néi
riéng la mdt trong céc ngudn lujit cin duge
4p dung aé glél quyét tranh chép. Toa khing
dinh ring, “tiép can nudc sach, trén goc do
cua Nha nudc, 1a mét dich vy cong lm cin
thiét va, déi vai cﬁng dan, 12 mét quyén co
ban’, Trén co s¢ khang dinh ndy, Toa trong
tai d3 thira nhén guyén cua Nha nuéc gidm
sat, tham chi cham dirt hop dong nhuong
quyén d& bao vé lgi ich chung. Tuy nhién,
Téa trong tai ciing tim cach dung hoa khi Iep
]uan ring “[...] Nha diu tu ciing cé céc
quyén duge BIT bao v§. Quyen co ban tiép
can nuéce va quyen ctia nha dau tr duge BIT
bao vé cin dugc thuc hién trén hai goc do
khéc nhau: doanh nghiép nhan quyén khai
thac dich Vi cng co ban b1 phu thude vao
chinh quyen vén cb chc quyén huc cdng dic
biét dé bio dam viéc thuc hién quyén cia
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minh [...]; nhung céc quyén nay khong thé
duge thue hién mét cach tuyét ddi, ngugc
lai, phai bao dam hai hoa véi sy tudn thi céc
quyén ciia nha dAu tr theo BIT™?'. Nhwr vy,
v6i 13p ludn dung hoa nay, cic bién phap ma
Nha nuéc 8 dua ra khéng thé twéc doat
quyen dugc bao vé cua nha dAu i, vi vay
nha diu tu vin c6 thé duoc bdi thucmg,
nhung khong toan bo2. Trong kh4 nhiéu
tranh chép, Toa trong tai cung xem xet céch
(g xir cua nha diu tr d& tinh toén sb tién
ma Nha nuéc phai bdi thudmg?.

Trong trudng hop, hai nhém quy dinh
cing dugc 4p dung din dén céc quyét dinh
trai ngugc nhau, 161 mic ma cin phai chon
mét trong hai quy dinh nay @& 4p dung thi
vAn dé tré nén kho khin hon. Trong thuc té,
nhiéu Toa trong tai d’é uu tién 4p dung cac
quy dinh bao vé quyén con ngudi. Trong M
Sawhoyamaxa c. Paraguay™ lién quan dén
mot khoan diu tu trén J&nh thd ma chng
ddng ngudi ban dia doi quyén. Khoan diu tr
nay dugc BIT Paraguay — Prc béo vé. Toa
nhan quyén lién bang My da wu tién 4p dung
cac quy dinh vé& quyen con ngudi khi xét
ring: “Viéc tuén thu cdc hiép dinh thuong
mai song phuong sé phii nhdn nghia vu cua
Nha nudc [vé bao vé quyén con ngudi] theo
Céng woc lién bang My, nguge lai, viéc
tudn thi cdc nghia vy vé bdo vé ddu tw phai
luén phit hop voi céng woc lién bang My,
[vi] 46 1d mgt cong wc da phuong ve quyen
con nguoi nam trong mgt nhom riéng va tao

19 SAUR International SA c. République d’ Argentine, ICSID/ARB/04/4, Quyét dinh vé thdm quyén va hop

1§ cua don khai kién, 6/6/2012, § 328.

20 SAUR Intemational SA c. République d’Argentine, ICSID/ARB/04/4, Quyét dinh v& thdm quyén vi hop

1§ ciia dom khéi kién, 6 juin 2012, § 330.

21 SAUR Intemational SA c. République d’ Argentine, ICSID/ARB/04/4, § 331.

22

23

24

L. LIBERTI (2007), “lovestissements et droits de 1'hommie” [Dau fr va quyén con ogudi), in Ph. KAHN,
Th. WHLDE, (ed.), Nouveaux aspects du droit international des investissements — New Aspects of
International Investment Law, Leiden, Nijhoff, p.833.

MTD Equity v. Chile, ICSID/ARB/OI 7, Award 25 May 2004, § 243. Phén quyel cb thé xem duge tai:
https://www.italaw, / /ita0544.pdf, truy cdp ngay 7/11/2019.
CIADH, Sawh Indi, ity v. P 29 March 2006. Cé thé xem dugc tai:
http://www, coneldh orcr/docs/cnsos/amculos/senec 146_ing.pdf, truy cap ngdy 7/11/2019.
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ra cdc quyén con ngwdi cho cdc cd nhdn va
khéng phy thugc vao cic nghia vy déi img
gitra cdc qudc gia™.

_ Nhuvdy, co thé néi rﬁng, kha pnéng vién
din quyén con ngudi c6 thé duge thyc hién
ngay cd khi BIT khéng quy dinh vé bao vé
quyén con ngudi. Nha déu fur viégn dén quyén
con ngudi thudng 14 dé chimg minh sir vi
pham ciia Nha nuéc dbi voi cac quyén co
bin ma nba diu tr dwoc huomg, du cic
quyén ndy khéng duge BIT quy dinh; Nha
nuée vién dn cic quy dinh vé bao vé quyén
con ngudi trong cac yéu ciu phan tb thudng
dé chimg minh minh di khéng vi pham
nghfa vy bo vé nha dau ar khi dua ra cac
bién phap nhim bio vé quyén co ban cia
cdng dan nudc minh.

- Vi dy vé trudmg hop nba du tu vién
dan quyén con ngudi. Trong vy Spyridon
Roussalis ¢/ Romania* dugc xét xu boi Toa
trong tai ICSID, thanh 1ap trén co s BIT Hy
Lap —~ Romania ngdy 23/3/1997. Vu tranh
chap nay duge tom tat nhu sau: Trude nim
1998, S.C. Malimp S.A. la mdt cdng ty nha
nudc cia Romania chiu sy quan 1y coa Co
quan quan 1y vén nha nuge (The Authority
for State Assets Recovery, viét tat [a AVAS).
Nam 1991, Cong ty ndy da dugc ¢6 phan héa
mét phin: 30% c6 phan dugc ban cho tw
nhan, 70% cd phan con lai vin do AVAS
quén ly. Ngdy 4/9/1998, AVAS thong bio
d4u gia co phdn cia cia minh tai S.C.
Malimp S.A. Cong ty S.C. Continent Marine
Enterprise Import Export $.R.L (do nha déu
tr Hy Lap kiém soét) tring thau véi gia la
32.591 ROL méi ¢b phiéu, ddng thoi dé xuat
dhu tr thém 1,4 trigu USD. Céng ty ndy sau
d6 dugc doi tén thanh S.C. Continent marine
enterprise S.A. (viét gon 1a Continent SA).
Tuy nhién, vi¢c thuc hién khodn dhu tr thém
cing nhu phét hanh 6 phiéu ting vén sau

25 CIADH, Sawhoy a lodi C

d6 gip rit nhidu tré ngai. Continent SA cho
ring, Chinh phti Romania da dua ra ¢4¢ bién
phép nhim tuée doat gidn tiép, ddi x Khong
cong bing va lam suy giam dang k1 814
dAu tu cia minh; déng thoi cho rang, cac
bién phap ma Chinh phi Romania 4p dung
di vi pham Biéu 6 Cong udc chau Au vé bio
vé quyén con ngudi vi cdc quyén mkdo <o
ban (quyn duoc xét xir cong béog) Va?‘?“
1 Nghj dinh thir bo sung Céng uo¢ (vi bfw
vé quyén s¢ hitu). Ngodi ra, nha dau tw con
vién din Diéu 10 BIT Hy Lap - Romania:
“Truomg hop cdc quy dinh ctia phdp lugt cia
méi Bén ky két hodc cdc nghia vu theo Iua‘t
quéc 16 hién co hodc € dupc cbe B.én lhi‘et
lap trong twong lai b6 sung cho Thoa lhua’n
nay, c6 quy dink chung hodc cu thé danh cac
wu dai thudgn lgi hon so voi quy dinh cla
Théa thudn ndy cho cdc khodn dau tw cia
cac nha ddu te ciia Bén ky két kia thi quy
dinh thugn loi hon ndy sé duoc wu tién dp
dung so véi Thoa thugn ndy”. Theo nha dau
tu, cac quy dinh vé\ quyén con ngudi néu
trén, dac biét 12 biéu 1 Nghi dioh thu bd
sung Cong udc (vé bdo vé quyén s¢ hiru), la
thuén loi hon so véi quy dinh cua BIT, va
nhu viy Toa trong tai cin phai ap dung
chiing dé giai quyét ngi dung tranh chap.
Chinh phit Romania phan bac yéu chu
nédy khi l4p lun ring, Toa trong tai ICSID
bi giéi han trong khudn khé cac quy dinh
cia Cong wdc Washington vé tranh chip déu
tu, tirc 12 Téa trong tai chi dugc ap dung cac
quy dinh vé dAu tu. Chinh phi Romania lap
luan thém réng, viéc Toa Tdi cao Romania
43 timg 4p dung c4c quy dinh vé té tung dan
sir cia Romania mét cach phi hop véi Cong
udc chau Au vé& quyén con ngudi va cac
quyén tw do co ban khéng ddng nghia véi
viéc Tda trong ti déu tu cling phai lam nhu
viy, khi ma c4c bén tranh chap khdng ¢ bt

ity v. Paraguay, § 140.
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ky thoa thuén nao vé viéc 4p dung cic quy
dinh cva Céng uéc nay”. .

Toa trong tai ddu tr 83 dua ra quan diém
khéc véi 18p ludn clia Chinh phit Romania
vé phan déi viéc 4p dung cic quy dinh cia
c4c van kién khéng thugc phép lujt dau te
quéc t&. Toa trong tai dAu tr cho ring, ngén
tir ctia Didu 10 BIT ¢4 thé bao hiam céc nghta
vu bt nguén tr céc didu udc da phuong ma
Hy Lap va Romania |2 thanh vién va djic biét
1a Cong wéc chau Au vé quyén con ngudi va
Nghi dinh thu thit nhit cia cong uéc nay.
Tuy nhién, theo Toa trong tii dAu tu, trong
vu viéc ndy hoan toan khéng can ap dung
céc quy dinh cia cac cdng uéc vé quyén con
nguoi theo cach quy dan cia Piéu 10 BIT
Hy Lap - Romania, b&i vi ban than BIT nay
da c6 cac quy dinh bao vé 16n hon danh cho
cac nha dau tu cia cic quoc gia Hy Lap va
Romania so véi céc quy dinh rat chung clia
Cong uéc chau Au vé quyén con ngudi va
Nghi dinh thir thir nhit ctia cong uéc nay®.

Nhur vy, trong vu viée nay, quy dinh vé
béo vé quyén con ngudi cia Cong ude qudc
té v& quyén con ngudi da dugc nha ddu tu
vi¢n ddn nhimg khéng dwoc 4p dung. Tuy
nhién, pbai lru ¥ rang, s& di cic quy djnh
nay khéng duge dp dung khdng phai 14 vi
chiing khong cé cin cir dé 4p dung, ma chi
don gian 1 vi c4c quy dinh ctia BIT bao vé
nha dau tu tét hon.

- Vi du vé viéc Nha nuéc vién din quy
dinh bio v& quyén con ngudi. Trong vu E/

27 Spyridon Roussalis ¢/ Romania, § 275.
28 Spyridon Roussalis ¢/ Romania, § 312.
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Paso Energy International Company ¢/ Ar-
gentina, Chinh phii Argentina 18p luan rz;\ug
“BIT khong phdi I mt hé thong phép lugt
khép kin va chi dua ra cdc quy dinh phap gt
ngi dung c6 khd nang dp dung tric tiép, ma
phdi dugc dat trong mgt khuon khd phép lugt
rong lém hon va duoe b6 khuyét bang cic quy
tdc phdp ludt quéc gia va quéc 18, Chinh
phil Argentina cling t6 ra nhit quan khi vién
dén céc quy dinh ve bio vé quyén con ngudi
trong c4c vu tranh chap lién quan dén cac hop
dbdng nhuong quyén khai thac va cung cip
nude ky gitta céc chinh quyén dia phuong va
nha dau tr owdc ngoai®’. Theo dé, Argentina
&3 vién din ghi cha s6 15(2002) cua Hoi ddng
kinh té, xa héi va van héa ciia Lién hop qubc:
“Pé ddm bdo rang gid nuéc sinh hoat la hop
Iy, cdc Quoc gia thanh vién phai dp dung cac
bign phdp can thiét, dc biét: a) sir dung céc
ki thugt va cong nghé phir hop véi gia hop ly;
b) dp dung chinh sdch gid phii hop bﬁng cach
quy dinh chang han mét su phin phéi meéc
sink hoat mién phi hogc rat ré; va c) trgr cd'p
cho doanh nghiép sdn xudt nuée sinh hoat.
Gia dich vu phai duge thiét lap trén co so
cong bﬁng, lam sao cho cac dich vu nay, dit
dugc cung cdp bdi cdc nha cung cdp cong
hay nha cung ca‘p tu, la ¢o the tiep cdan dugc
61 véi Kt ca moi nguoi, ké cd cic nhom xd
h@i khé khan. Su cong bang doi hdi rang
moc sinh hoat khéng chiém mét phan chi phi
qud lém doi voi cdc k¢ gia dinh nghéo nhdt
50 v6i cic hé gia dinh gidu co nhar™'.
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Argentina khing dinh ring, minh da 4p
dung cac bi¢n phap (ma nha ddu tv phan
d5i) dé bao v¢ quyén dugc s dung mréc
sach cla nguéi dan, ddng thoi nhin manh
mbi quan bé gita quyén niy véi cac quyén
ca ban khéc nhu quyén duge séng va quyén
duge cham soe sirc khoe. Do nuéc sinh hoat
khéng phai 1a mdt loai hang héa nhu cac
hang héa khéc, nén Argentina cho ring,
Chinh phu phai cé kha ning diéu chinh 16n
hon so vdi cac hang hoa khac®. An 18 vé
vAn dé& nay cé vé twong dbi théng nhét, Toa
trong tai thudng ghi nhan ring, viéc cung
cAp nudc cho ngudi dan 1a mot lgi ich co
ban nhung khéng 1am phé v& quan diém 13

viéc chim dixt hop déng khai thac mé klyénls]
dén b 1a céch duy nbat dé thoa man 11 1€
co ban nay*.
2. Két luin )
Toa trong tai cé chc cdc !
khéng giéng nhau vé pham vi cing nbu n@él
ham va cdc tac dong cua c4c quy ﬂ}ﬂh v
bio vé quyén con ngudi doi voi cac quy
dinh vé bao v¢ nha dau tr theo BIT. Vi vay,
viéc nghién ciru thyc tién xét XU la hfet suc
chn thiét dé c6 thé vién dan hiéu qua nhat
céc quy dinh cua didu uée guoc te nham bio
v¢& quyén con ngudi, quyén cong dén, bao
v& quyén, lgi ich chinh déng cia cia nha
ddutum

giai thich
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