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Tom tat: 
Trong phap luat quoc te, co hai nhom quy dinh thoat nhin co ve 
d6i lap nhau: cac quy dinh v6 bao vS nha d§u tu va cac quy dinh 
vl bao v^ quyln con ngucri. Su d6i l|p nay tro nen ro hon khi 
mpt ben vidn dan cac quy dinh ve quyen con ngucri de chung 
minh cho su khong vi ph^m cac nghia vu vi dSu tu. Toa trpng 
tai CO cac each giai thich kh6ng gi6ng nhau vg pham vi cling 
nhu npi ham va cac tac dpng ciia cac quy dmh ve bao v6 quyen 
con nguai d6i voi cac quy dinh v6 bao ve nha dau tu. Vi vSy, 
viec nghien cijru thuc tien xet xii la hSt siic can thiet de co the 
vien dan hieu qua nhSt cac quy dinh cua dieu uoc qu6c te nham 
bao ve quyen con nguoi, quyen cong dan, bao ve quyen, lgi ich 
chinh dang cua nha dau. Bai viet nay phan tich co so cua quyln 
viSn dan cac quy dmh ve quyen con ngutri trong tranh chip Sku 
tix quoc te, thuc tien vien dan cac quy dinh nay trong giai quygt 
tranh chip dau tu quoc te va dua ra mpt so khuyen nghi doi voi 
Viet Nam. 
Abstract: 
In intemational lav/, there are two sets of provisions that appear 
to be at odds with one another: regulations on investor protection 
and regulations on the protection of human rights. This opposition 
becomes clearer when one party invokes human rights regulations 
to justify non-infringement of investment obligations. The 
arbitral tribimal has different interpretations of the scope as well 
as the implications and effects of regulations on human nghts 
protection against the regulations on investor protection Therefore, 
the studies of judicial practice is necessary to be able to most 
effectively cite the provisions of international treaties to protect 
the human rights, the civil rights, the rights and legitimate 
interests of the investors. This article provides analysis of the 
ground for invoking human rights provisions in international 
investment disputes and the invocation of the human rights in 
settlement practices of intemational investment disputes and 
suggestions for Vietnam. 
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1. Cff Sff vien dan quy dinh bao v̂  quy§n 
con ngiroi 

Quyen con nguoi c6 the dugc vien din 
khi Hiep dinli dku tu' (BIT) co quy dinh vi 
bao ve quyen con nguoi. Tuy nhien, so 
lugng cac BIT co quy dinh ve bao ve quyen 
con nguoi khong nhieu va trong thuc tiln 
giai quyet tranh chap dau tu quoc te, mgt ben 
van CO the vien dan cac quy dinh bao ve 
quyen con ngucd ngay ca khi BIT lien quan 
khong CO quy dinh. 

1.1. Khi cd quy dinh ve quyen con 
ngu&i trong BIT 

Truac day, cac BIT thucmg khong quy 
dinh ve bao ve quyen con ngucri va neu co 
thi ciang rat chung chung va pham vi hep. 
Nam 2014, mpt nghien ciru dugc tign hanh 
trong khuon kho To chuc hgp tac va phat 
triSn kinh tg (OECD) d6i vai han 2100 BIT 
cho thay, 10% BIT c6 quy dinh lien quan den 
bao ve moi trucmg va chi 0,5% BIT c6 quy 
dinh ve bao ve quyen con nguoi theo nghia 
rgng .̂ So it cac BIT co quy dinh ve bao ve 
quyen con ngucri thucmg chi de cap den 
quyen con nguoi trong lai mo daû  hoac neu 
CO dua vao cac chuong thi cung chi diing lai 
a cac tuyen bo khuyen nghi'̂ . Chi den cac 

hiep dinh thuang mai tu do (FTA) the h_ 
m6i nhu Hiep dinh thuang mai tu do Vi 
Nam - Lien minh chau Au (EVFTA) W 
Hiep dinh Ddi tac Toan dien va Tiin bo 

xuyen Thai Binh Duong (CPTPP) mm/^o 
cac quy dmh ro ca vi ngi dung va tmh rang 
buoc thuc thi. Co tha noi rang, trong cac 
FTA thi he moi, quy dinh ve nhan quyen 
dong vai tro ngay cang quan trong .̂ Pham vi 
quy dinh va nlaan quyen trong FTA dugc ma 
rong, bao g6m khong chi nhom cac quy dpili 
thi he 1 (cac quygn dan su va chinh tri nhu: 
quySn duoc song, quygn tu do ngon lu^, 
quygn tu do tin nguong,...), ma ca cac nhom 
quy dmh the he 2 (cac quyen kinh tg, xa hgi 
va van hoa nhu: quygn dugc lam viec, quyen 
dugc huang an sinh xa hgi, quyen tiep can 
giao due, quygn nghi ngai va giai tri,...) va 
ca cac quy dinh thg he thu 3 (bao ham ca cac 
quygn lien quan tai moi truang, an ninh va 
phat trien). 

Lien quan din Viet Nam va EU, Hiep 
dinh thuang mai (EU-VN Free Trade 
Agreement) va Hiep dinh bao hg dSu tu 

(EU-VN Investment Protection Agreement - IPA) 
cung vai Thoa thuan hgp tac chung 

(Partnership Cooperation Agreement -
PCA) tao thanh khuon kh6 nen tang digu 

Cac quy dinh ve dau tu co the nam trong nhieu dieu uoc c6 ten gpi khac nhau, nhir Hiep dinh khuydn Idiich 
va bao ho dau tu, Hiep dinh doi tac kinh te, Hiep dinh thucmg mai... De ngan gpn chiing toi su dung Idiai 
niem Hiep dinh song phuong ve dau tu va viet tat theo tieng Anh la BIT. 
OECD (2014), Investment Treaty Law, Sustainable Development and Responsible Business Conduct: A 
Fact Finding Survey, OECD, Paris, tr. 2. 
Vi du: Agreement for the Promotion and Protection of Investment between the Republic of Austria and the 
Republic of Tajikistan, 15 December 2010; Agreement for the Promotion and Reciprocal Protection of 
Investment between the Government of the Republic of Austria and the Government of the Republic of 
Kazakhstan, 12 January 2010, Agreement on Free Trade and Economic Partnership between Japan and the 
Swiss Confederation, 19 February 2009. 
Vi du: Free Trade Agreement between Canada and the Republic of Colombia, 21 November 2008, article 
816; Free Trade Agreement between Canada and the Repubhc of Panama, 14 May 2010, article 9 17; Free 
Trade Agreement between Canada and Peru, 29 May 2008, article 810. 
Dac biet trong cac FTA ma mot ben la EU. Khi dam phan cac hiep dinh qu6c te voi cac nu6c ngoai kh6i, sir 
tuan thii cac quy dinh bao ve nhan quyln thucmg dupe EU dua ra nhu la mpt diSu kien doi voi cac nuoc 
ngoai khdi muon thiet lap quan he hpp tac vcri Lien minh. Thuc tg, cac dieu kh,oan nhan quyen (nhu quy 
dinh bao ve cac quyen con ngutri c6t loi va co ban) da duoc dua vao trong cac hiep dinh ciia EU vcri hon 
120 qu6c gia tren thg gidi De ro hon, xem: Ngo Qu6c Chien (2019),^ "Van d l nhan quyen trong cac hiep 
dinh thuang mai tu do thi he moi", Tap chi Nha nuoc va Phap luat, so 2 (370) nam 2019. 
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chinh hoat dgng dku hr. Tai Digu 1 cua PCA, 
cac ben da khang dinh cam kgt "ton trpng 
cdc nguyin tac ddn chu vd nhdn quyin, nhu 
quy dinh trong Tuyin ngdn eua Bgi hdi ddng 
Liin hgp qudc ve nhdn quyin vd nhimg vdn 
kiin qudc ti ve nhdn quyin cd liin quan " vd 
nguyin tac ndy Id "mdt bpphan ca bdn cua 
Hiep dinh ndy"^. Lai mo dau ciia EVFTA 
ciing quy dinh mdi quan hg hgp tac thucmg 
mai giua cac ben phai dua tren nhimg 
nguyen tac va gia tri dugc phan anh trong 
PCA, trong do co cac gia tri nhan quyen. Cu 
the hon, doan 2, Dieu 17.22, Chuang 17 
EVFTA khang dinh, Hiep dinh nay \k mgt 
phan cua quan he song phuang tong thg theo 
quy dinh tai PCA va se la mgt phan cua 
khuon kho the che chung. Ngoai ra, doan 2, 
Dî u 17.18 EVFTA quy dinh, trong truang 
hgp mgt ben vi pham ca ban PCA (theo Dieu 
57 PCA, vi pham cac nguyen tac ve nhan 
quyen dugc coi la mgt vi pham ca ban PCA), 
thi bgn kia co the ap dung cac bien phap thich 
hgp theo quy dinh cua Hiep dinh nay. Dieu 
nay co thg dugc higu la khi mgt bgn khong 
thuc hien cac cam ket ve nhan quyen thi ben 
kia CO quyen su dung cac bien phap "tra 
dua" thuang mai, vi du nhu tam ngung mgt 
so uu dai da cam kit trong EVFTA. Ngoai 
ra, EVFTA cung bao ham mgt so quy dinh 
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lien quan den quyen con nguoi nhu: quy 
dinh v6 thuang mai va phat trign bgn vung, 
trong do nhan manh cac tieu chuan yg moi 
trucmg va lao dgng ,̂ minh bach hoâ  va xay 
dung ca che phoi hgp giira cac bgn nham doi 
thoai, ra soat va kiem tra thuc thien cac cam 
ket lien quan toi nhan quygn .̂ 

Khi BIT lign quan co quy dinh ve bao ve 
quyen con nguai, nha dau tu co the true tigp 
vien dan cac quy dinh trong Hiep dinh do de 
bao ve quyen lgi chinh dang cua minh. 
Trong khi do, do ca che giai quyet tranh 
chap giiia nha dau tu nuac ngoai va Nha 
nuac bang phuong thiic trgng tai ddu tu qu6c 
te la ca che "mgt chigu", tuc chi c6 nha dau 
tu kien Nha nuoc nham muc dich bao ve cac 
quyen lgi ciia minh truac cac hanh vi cua 
Nha nuac, chii khong ngugc lai, nen Nha 
nuac chi co the vien dan cac quy dinh vg 
bao ve quyen con nguai trong cac yen cau 
phan to'" de chiing minh nha dau tu da vi 
pham cac quy dinh ve quyen con nguoi ciia 
nuac tigp nhan dau tu. Mac dii Toa trgng tai 
khong CO tham quyen de xet cac tranh chap 
vg vi pham cac quy dinh ve quyen con ngucri 
vai tu each la mgt yeu cau dgc lap, nhung 
mgt khi sir vi pham nay c6 lien quan dgn dau 
tu, no se trcr thanh mgt bg phan cua tranh 
chip dku tu va do do phai dugc Toa trgng tai 

6 Toan van PCA co thS xem dupe t£ii: https://eeas.europa.eu/sites/eeas/files/pca.pdf [hiiy cap ngay 24/12/2019]. 
7 Chuang 13 EVFTA. 
8 Chuang 14 EVFTA. 
9 Chuang 17 EVFTA. 
10 QuySn phan t6 duoc quy dinh Cong uac ICSID (Dilu 46) va Quy t§c trpng tai ICSID (Dik 40( I)), Quy tac 

trpng tai UNCITRALnam 1976, suadfii, b6 sung nam 2010 va 2013 (Dib 19(3)), cung nhu trong cac hiep 
dinhvgdktu.CuthS, khoan 2, Digu 9:19 TPP quy dinh; "Khi ben nguyen don nop h6 so khdi kien [. .], 
ben bi don c6 th6 nop h6 sa phan t6 lien quan dgn ca sa phap ly va can cu thuc te cua h6 so khoi kien hoac 
tren ca sa ho sa khieu nai khoan khdu trir ma ben nguyen dan con np ben bi dcm". Quy dinh nay da khong 
con duac giu lai trong CPTPP. Tuy nhien. CPTPP vin quy din din cac Cong uac ICSID va Quy tac ve Thu 
tuc T6 tyng Trpng tai ciia ICSID (vai dieu kien ca bi dcm va Qu6c gia cua nguyen don la thanh vien cua 
Cong uac ICSID); Ca che phu tro ICSID (vai diSu kien bi dcm hoac Qu6c gia ciia nguyen dan la thanh vien 
cua Cong uac ICSID, trucmg hap nay dung vcri Viet Nam) va Quy tac trpng tai UNCITRAL. Tuong tu, 
EVIPA ciing quy dan den cac co che tren. Ve quyln phan to cua nha nuac tiep nhan dau tu, xem: Dao Kim 
Anh (2018), "Quygn phan td cua Nha nuac trong giai quyet tranh chip vcri nha diu tu nuac ngoai tai trpng 
tai qu6c tg", Tap chi Nha nuoc va Phap luat, s6 thang 8 (366) nam 2018. 
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dau tu phan xu". Ngoai ra, Nha nuac'^ ciing 
CO the vien dan cac quy dinh ve bao ve quyen 
con nguoi de bien minh cho su vi pham cac 
quy dinh vg bao ve nha diu tu cua minh. 

1.2. Khi BIT khong co diiu khodn vi 
bdo vp quyin con ngu&i 

Ngay ca khi cac hiep dinh vg dau tu hen 
quan khong co quy dinh true tigp vg quyen 
con nguai thi cac ben van c6 the vien dan cac 
quy dinh nay. Kha nang nay da dugc hinh 
thanh tu an le, thong qua vu Georges Pinson, 
trong do Uy ban hon hgp Phap-Mexico lap 
luan rang "mpi cdng u&c qudc ti phdi dugc 
coi Id mac dinh quy ddn den phdp ludt qudc 
ti chung, doi v&i tdt cd nhieng vdn di md bdn 
thdn diiu u&c dd khdng gidi quyit bdng cdc 
quy dinh minh thi"^^, 

Khi vign dan cac quy dinh vg bao ve 
quygn con ngu6i nam ngoai BIT thi mgt vSn 
de ma bgn vien dan can phai giai quygt, do 
la su xung dot giiia cac dieu uoc quoc tg''*. 
Thong thuang, bgn vign din se lap luan rang, 
cac quy dinh vg thuyen con nguai trong cac 
cong uac ve quyen con nguoi ma nu6c do 
tham gia la cac quy dinh c6 gia tri tm tien ap 
dung cao hon so vai cac quy dinh vg dau tu, 
vi vay can phai dugc ap dung de bao ve cac 
quygn co ban ciia cong dan (nhu quyen tiep 

can giao due, quy&i sii dung nu6c.. .)• Vi V. 
trong vu EBF international c. Argentina , 
mac du BIT Argentma-Phap khong co bat ky 
quy dinh nao vg bao ve quyen con nguca , 
Chmh phu Argentma van vien dan rang, cac 
bien phap ma Nha nuac ap dyng la phu h^rp 
voi cac nghia vu ciia minh vg bao v^ quyen 
con nguoi. Chinh phii Argentina lap lu^n 
rang can phai ap dung cac bien phap do [cac 
bien phap ma nha dku tu cho rang da vi 
pham BIT] dg dam bao cac quyen con ngiioi 
CO ban (quygn dugc s6ng, quyen dugc dain 
bao siic khoe, quygn dugc toan ven than the, 
quygn dugc giao due, quyen sir dung nuoc 
sach...). Chinh phii Argentina con lap l u ^ 
ring, trong mpi truang hop, cac quyen ciia 
nha dau tu khong thg dan din hau qua hiac 
doat cac quygn co ban ctia cong dan 
Argentina nhu da dirge quy dinh hong cac 
cong uoc qu6c tg ve quyen con ngucri ma 
Argentina la thanh vien. 

Khi vip phai vdn dg xung dot giua cdc 
dieu uac vg quygn con ngudi va cac digu 
uoc vg dku tu, Toa trgng tai thuang tim each 
dimg hoa giira hai loai quy dinh de sao cho 
tdt ca cac quy dinh dgu dugc ap dung trong 
chung muc c6 thg'''. Trong vii SAUR 
international c. Argentine^^, Chinh phii 

C. Reiner, Ch.Schreuer (2009), "Human Rights and International Investment Arbitration", in P.-M. Dupuy, 
F. Francioni, E.-U. Petersmann (eds). Human Rights in Intemational Investment Law and Arbitration, 
Oxford University Press, New York, p. 84. 
Ngoai Nha nuoc, chung ta con c6 the thay cac to chiic dan su (ben thii ba) vien dan cac quy dinh ve bao 
v? quyen con ngucri. Tuy nhien, su tham gia cua hen thu ba vao phien toa la m6t co che d^c bipt can dupe 
trinh bay trong mpt khuon kho cua mpt nghien cmi khac. 
Georges Pinson (France) v. United Mexican States, French-Mexican Claims Commission, Decision n° 1, 
19th October 1928, R.S.A., p. 422; http:/AegaI.un.org/riaa/cases/vol_V/327-466.pdf 

14 Ve van de nay, xem: Ngo Quoc Chien (2017), "Xung dot dilu uoc qu6c teva huang giai quygt", T?ip chi 
i ^ a nuoc va Phap luat, s6 2 (346) nam 2017. 
Phan quyet co the xem duac tai: https;//www,italaw.com/sites/default/files/case-documents/itai069.pdf, 
truy cap ngay 6/11/2019. 
Toan van BIT nay c6 the xem dupe tai: https://www.italaw.com/sites/default/files/laws/ italaw6009%281 % 
29.pdf truy cap ngay 6/11/2019. 
J. Wouters, N. Hachez (2009), "When Rules and Values Collide: How Can a Balanced Application of 
Investor Protection Provisions and Human Rights Be Ensured?", Human Rights and Intemational Legal 
Discourse, vol. 3, 2009, n° 2, tr. 334. 
SAUR hiteraational SA c. Republique d'Argentine, ICSID/ARB/04/4. Co the xem du(?c tai: https://www. 
italaw.com/sites/default/files/case-documents/ital015.pdf, tray cap ngay 7/11/2019. 
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Argentina khSng dinh ring, sir can thiep cua 
Nha nuac (dan phuang ch§m diit hgp d6ng 
nhugng quygn) la can thigt de bao dam 
quygn co ban tigp can nuoc sach cho nguai 
dan dia phuang. Argentina lap luan rang viec 
bao ve dkn tu khdng thi c6 hau qua la lam 
thay d6i cac nghia vu cua Nha nuac bao v? 
quyen con nguai". Truac lap luan do, Toa 
trgng tai da khong tra loi cau hoi tai sao cac 
nghia vy phat sinh tii BIT khong dugc a^ 
dung de im tien ap dung cac quy dinh ve 
quyen con nguoi (quygn sii dung nuac), ma 
tun each ap dung dung hoa ca hai nhom quy 
dinh nay. Toa ghi nhan rang, cac quygn con 
nguai noi chimg v^ quyen tiep can nuac noi 
rigng la mgt trong cac nguon luat cin dugc 
ap dung dg giai quygt hranh chip. Toa khang 
dinh rang, "tigp can nuoc sach, tren goc do 
ciia Nha nuoc, la mgt dich vu cong t6i cin 
thigt va, doi voi cong dan, la mgt quygn co 
ban"̂ ". Trgn co scf khing dinh nay, Toa trgng 
tai da thua nhan ^uyen ciia Nha nu6c giam 
sat, tham chi ch&m diit hgp d6ng nhugng 
quygn dg bao ve lgi ich chung. Tuy nhign, 
Toa trgng tai ciing tim each dung hoa khi lap 
lugn ring "[...] Nha dku tu cung co cac 
quygn dugc BIT bao ve. Quygn ca ban tiip 
can nuac va quygn cua nha dku tu dugc BIT 
bao ve ckn dugc thuc hien tren hai goc do 
khac nhau: doanh nghiep nhan quyen khai 
thac dich vy cong co ban bi phu thugc vao 
chinh ciuygn von co cac quygn luc cong dac 
biet dg bao dam viec thuc hien quygn cua 
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minh [...]; nhimg cac quyen nay khong thg 
dugc thuc hien mgt each tuyet d6i, ngugc 
lai, phai bao dam hai hoa vai su tuan thu cac 
quygn cua nha diu tu theo BIT"^^ Nhu vay, 
voi lap luan dtmg hoa nay, cac bien phap ma 
Nha nuac da dua ra khong thg tuoc doat 
quyen dugc bao ve ciia nha diu tu, vi vay 
nha dau tu van co the dugc b6i thuang, 
nhtmg khong toan bg^ .̂ Trong kha nhigu 
tranh chap, Toa trgng tai ciing xem xet each 
ling xii cua nha dau tu dg tinh toan s6 tign 
ma Nha nuac phai b6i thuang^'. 

Trong truang hgp, hai nhom quy dinh 
cung dugc ap dung dan dgn cac quygt dinh 
trai ngugc nhau, tai muc ma can phai chgn 
mgt trong hai quy dinh nay dg ap dung thi 
van de tro ngn kho khan hon. Trong thuc tg, 
nhieu Toa trgng tai da tm tign ap dung cac 
quy dinh bao ve quyen con nguoi. Trong vii 
Sawhoyamaxa c. Paraguay^^ lign quan den 
mgt khoan dau tu trgn lanh tho ma cgng 
dong nguai ban dia doi quygn. Khoan dau tu 
nay dugc BIT Paraguay - Diic bao ve. Toa 
nhan quyen lign bang My da im tien ap dung 
cac quy dinh ve quyen con nguai khi xet 
rang: "J^ec tudn thu cdc hiep dinh thuang 
mgi song phuang sephu nhgn nghia vu cua 
Nhd nu&c [ve bdo vi quyen con ngu&i] theo 
Cdng u&c lien bang My; ngugc lai, viec 
tudn thu cdc nghia vu vi bdo vi ddu tic phdi 
ludn phii hgp ven cdng u&c lign bang My, 
[vi] do Id mpt cdng udc da phuang vi quyin 
con ngu&i nam trong mpt nhdm riing vd tgo 

19 SAUR International SA c. Republique d'Argentine, ICSID/ARB/04/4, QuySt dinh vk thdm quySn va hpp 
le cua dcm khoi kipn, 6/6/2012, § 328. 

20 SAUR Intemational SA c. Republique d'Argentine, ICSID/ARB/04/4, Quygt dinh vl thim quyln va hop 
le cua dan khai ki?n, 6juin2012, § 330. 

21 SAUR Intemational SAc. Republique d'Argentine, ICSID/ARB/04/4, § 331. 
22 L. LIBERTI (2007), 'Tnvestissements et droits de I'homme" [DSu tu va quyln con nguai], in Ph. KAHN, 

Th. W#LDE, (ed.), Nouveaux aspects du droit intemational des investissements - New Aspects of 
Intemational Investment Law, Leiden, Nijhoff, p.833. 

23 MTD Equity v. Chile, ICSID/ARB/01.7, Award, 25 May 2004, § 243. Phan quyit co thi xem duoc tai: 
https://www.italaw.com/sites/default/files/case-documents/ita0544.pdf, truy cap ngay 7/11/2019. 

24 CIADH, Sawhoyamaxa Indigenous Community v. Paraguay, 29 March 2006. Co thg xem duac tai: 
http://www.corteidh.or.cr/docs/casos/articulos/seriec_146_ing.pdf, tmy cap ngay 7/11/2019. 
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ra cdc quyin con ngu&i cho cdc cd nhdn vd 
khdng phu thupc vdo cdc nghia vy doi icng 
giira cdc qudc gia"^^. 

Nhu vay, co the noi rang, kha nang vien 
din quyen con ngucri co the dugc thuc hien 
ngay ca khi BIT khong quy dinh vg bao ve 
quyen con ngucri. Nha dau tu vien dan quygn 
con nguai thuang la dg chiing minh su vi 
pham cua Nha nuoc doi voi cac quygn co 
ban ma nha dau tu dugc huong, dii cac 
quygn nay khong dugc BIT quy dinh; Nha 
nuac vien dan cac quy dinh vg bao ve quygn 
con nguai trong cac yeu cau phan to thuang 
de chiing minh minh da khong vi pham 
nghia vu bao ve nha dau tu khi dua ra cac 
bign phap nham bao ve quygn co ban cua 
cong dan nuac minh. 

- Vi du ve trudng hgp nha dau tu vien 
din quygn con nguoi. Trong vu Spyridon 
Roussalis c/Romania^^ dugc xet xu boi Toa 
trgng tai ICSID, thanh lap tren co sa BIT Hy 
Lap - Romania ngay 23/3/1997. Vu tranh 
chap nay dugc tom tat nhu sau: Truac nam 
1998, S.C. Malimp S.A. la mgt cong ty nha 
nucrc cua Romania chiu sir quan ly cua Ca 
quan quan ly v6n nha nuoc ^The Authority 
for State Assets Recovery, viet tit la AVAS). 
Nam 1991, Cong ty nay da dugc co phan hoa 
mgt phin: 30% c6 phan dugc ban cho tu 
nhan, 70% ch phan con lai van do AVAS 
quan ly. Ngay 4/9/1998, AVAS thong bao 
dau gia CO phan cua cua rainh tai S.C. 
MaHmp S.A. Cong ty S.C. Continent Marine 
Enterprise Import Export S.R.L (do nha dau 
tu Hy Lap kigm soat) tning thau voi gia la 
32.591 ROL mdi co phieu, dong thoi dg xuat 
diu tu thgm 1,4 trieu USD. Cong ty nay sau 
do dugc doi tgn thanh S.C. Continent marine 
enterprise S.A. (viet ggn la Continent SA). 
Tuy nhign, viec thuc hien khoan dau tu them 
ciing nhu phat hanh co phigu tang von sau 

do gap rit nhigu tra ngai. Continent SA ch 
rang, Chinh phu Romania da dua ra cac m n̂ 
phap nhim tuac doat gian tiep, doi xU khong 
cong bing va lam suy giam dang ke tn gia 
diu tu cua minh; d6ng thai cho rang, cac 
bien phap ma Chmh phii Romania ap d̂ Qg 
da vi pham Digu 6 Cong uac chau Au ve bao 
vg quygn con ngucri va cac quyen tu do co 
ban (quygn dugc xet xii cong bang) ya Dieu 
1 Nghi dinh thu b6 sung Cong uoc (ve bao 
ve quygn so hiru). Ngoai ra, nha dau tu con 
vign din Digu 10 BIT Hy Lap - Romania: 
"Tru&ng hap cdc quy dinh cua phdp lugt cua 
mdi Bin ky kit hodc cdc nghia vu theo ludt 
qudc ti hien co hogc se dugc cdc Ben thiit 
lap trong tuang lai bd sung cho Thda thudn 
ndy, cd quy dinh chung hodc cu thi ddnh cdc 
icu ddi thudn lai han so v&i quy dinh cua 
Thda thuan ndy cho cdc khodn ddu tu ciia 
cdc nhd ddu tu cua Bin ky kit kia thi quy 
dinh thudn lai han ndy se dugc iru tiin dp 
dung so v&i Thda thudn nay". Theo nha dau 
tu, cac quy dinh vg quygn con nguoi neu 
trgn, dac biet la Digu 1 Nghi dinh thu b6 
sung Cong uac (vg bao ve quygn so hiiu), la 
thuan lgi hon so vai quy dinh ciia BIT, va 
nhu vay Toa trgng tai cin phai ap dung 
chiing dg giai quyet ngi dung tranh chap. 

Chinh phti Romania phan bac yeu cau 
nay khi lap luan rang, Toa trgng tai ICSID 
bi gidi han trong khuon kho cac quy dinh 
cua Cong uac Washington ve tranh chap dau 
tu, tiic la Toa trgng tai chi dugc ap dtmg cac 
quy dinh vg dau tu. Chinh phii Romania lap 
luan them rang, viec Toa Toi cao Romania 
da hmg ap dung cac quy dinh vg to tung dan 
su ctia Romania mgt each phii hgp voi Cong 
uac chau Au vg quygn con ngudi va cac 
quygn tu do co ban khong dong nghia vai 
viec Tda trgng tai dau tu cung phai lam nhu 
vay, khi ma cac bgn tranh chap khong cd bat 
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ky thoa thuan nao vg viec ap dung cac quy 
dinh ciia Cong udc nay '̂. 

Toa hgng tai diu hi da dua ra quan diim 
kh^c vdi lap lu^n ciia Chinh phii Romania 
ve phan ddi viec ap dung cac quy dinh ciia 
cac van ki?n khong thugc phap luat dau tu 
qudc tg. Tda trgng tai diu tu cho ring, ngdn 
tu cua Digu 10 BIT co the bao ham cac nghia 
vu bat ngu^n ttr cac digu udc da phuang ma 
Hy Lap va Romania la thanh vien va dac biet 
la Cdng udc chau Au vg quygn con nguoi va 
Nghi dinh thu thii nhat cua cdng uac nay. 
Tuy nhign, theo Tda trgng tai dau tu, trong 
vî  viec nay hoan toan khdng c§n ap dung 
cac quy dinh ciia cac cdng udc ve quyen con 
ngudi theo each quy dan cua Digu 10 BIT 
Hy Lap - Romania, bdi vi ban thdn BIT nay 
da cd cac quy dmh bao ve ldn hem danh cho 
cac nha dau tu ciia cac qudc gia Hy Lap va 
Romania so vdi cac quy dinh rat chung ciia 
Cdng udc chau Au ve quyen con ngudi va 
Nghi dinh thu thii nhat cua cdng udc nay^l 

Nhu vay, trong vu viec nay, quy dinh vg 
bao ve quyen con ngudi cua Cdng udc qudc 
te ve quygn con ngudi da dugc nha dau tu 
vi|n dan nhtmg khdng dugc ap dung. Tuy 
nhign, phai lini y ring, sd di cac quy dinh 
nay khdng dugc ap dung khdng phai la vi 
chiing khdng cd can cii dg ap dung, ma chi 
don gian la vi cac quy dinh ciia BIT bao ve 
nha dau tu tdt hem. 

- Vi du vg viec Nha nudc vien dan quy 
dinh bao ve quyen con ngudi. Trong vu El 
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Paso Energy Intemational Company c/Ar
gentina, Chmh phu Argentma lap luan ring 
"BIT khdng phdi la mot hi thdng phdp lugt 
khep kin vd chi dua ra cdc quy dinh phdp ludt 
ndi dung cd khd ndng dp dung true tiip. md 
phdi dugc ddt trong mdt khudn khd phdp lugt 
rgng ldn han vd dugc bd khuyit bang cdc quy 
tdc phdp ludt qudc gia vd qudc /e"^'. Chinh 
phii Argentina ciing td ra nhit quan khi vien 
dan cac quy dinh ve bao ve quyen con ngudi 
trong cac vu tranh chap Hen quan den cac hgp 
ddng nhugng quygn khai thac va cung cip 
nudc ky giua cac chinh quyen dia phuong va 
nha dau tu nudc ngoaî °. Theo do, Argentina 
da vien dan ghi chii sd 15(2002) cua Hdi ddng 
kinh te, xa hdi va van hda ciia Lien hgp qudc: 
"£)e ddm bdo rdng gid nu&c sinh hogt Id hgp 
ly, cdc Qudc gia thdnh viin phdi dp dung cdc 
biinphdp cdn thiit, dgc biit: a) su dung cdc 
ky thudt vd cdng nghi phii hgp v&i gid hap ly; 
b) dp dung chinh sdch gid phu. hgp bdng cdch 
quy dinh chdng hgn mpt su phdn phdi nu&c 
sinh hogt miin phi hodc rdt re; vd c) tra cdp 
cho doanh nghiep sdn xudt nuac sinh hogt. 
Gid dich vu phdi dugc thiit lap trin ca s& 
cdng bdng, ldm sao cho cdc dich vu ndy, dii 
dugc cung cdp b&i cdc nhd cung cdp cdng 
hay nhd cung cdp tu, la cd thi tiip can dugc 
ddi v&i tdt cd mpi ngu&i, ki cd cdc nhdm xd 
hdi khd khdn. Su cdng bdng ddi hdi rdng 
nu&c sinh hogt khdng chiim mpt phdn chi phi 
qud l&n ddi v&i cdc hd gia dinh n^heo nhdt 
so v&i cdc hd gia dinh gidu cd nhdf'^K 

27 Spyridon Roussalis c/ Romania, § 275. 
28 Spyridon Roussalis c/ Romania, § 312. 
29 El Paso Energy Intemational Company c/ Argentina, ICSID/ARB/03/15, Award, 31 October 2011, § 131. 
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Argentina khang dinh ring, minh da ap 
dyng cac bien phap (ma nha d iu tu phan 
ddi) dg bao ve quygn dugc sii dung nudc 
sach ciia ngudi dan, ddng thdi nhin manh 
mdi quan he giiia quyen nay vdi cac quyen 
CO ban khac nhu quyen dugc sdng va quygn 
dugc cham sdc siic khde. Do nudc smh hoat 
khdng phai la mdt loai hang hda nhu cac 
hang hda khac, ngn Argentina cho ring, 
Chinh phii phai cd kha nang digu chinh ldn 
hon so vdi cac hang hda khac^^. An le vg 
van de nay cd ve tuong ddi thdng nhit. Tda 
trgng tai thudng ghi nhan rang, viec cung 
cap nudc cho ngudi dan la mdt lgi ich co 
ban nhtmg khdng lam pha vd quan digm la 

vigc chim dut hgp ddng khai thac ma khong 
dgn bu la each duy nhit dg thda man ign icU 
CO ban nay". 
2. K^t luan 

Tda trong tai cd cac each giai thich 
khdng gidng nhau vg pham vi cung nhu ngi 
ham va cac tac ddng ciia cac quy dinh ve 
bao ve quygn con ngudi ddi vdi cac quy 
dinh vg bao ve nha diu tu theo BIT V^ v^y, 
viec nghign cuu thuc tiln xet xii la hgt sue 
cin thigt dg cd thg vien dan hieu qua nhat 
cac quy dinh ciia dieu udc qudc tg nham bao 
vg quygn con ngudi, quygn cdng dan, bao 
ve quygn, lgi ich chinh dang cua ctia nha 
dau tu • 
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