
NHA Nirdc VA P H A P LUAT 

PHAP QUYEN TRONG MOI QUAN HE v 6 l QUYEN LAM CHU 
CUA N H A N D A N 6 VIET NAM HIEN NAY 

Vu Cong Giao* 
Nguyen Minh Tam** 
* PGS. TS. Khoa Luat Oai hpc Quoc gia Ha Ngi. 
* * ThS. Khoa Luat Pai hoc Quoc gia Ha Noi. 

Thong tin bai viet: 
Tic khoa: phap quyen, quyen lam chu, 
quyen lire nha nitcfc, Idem soat quyen 
lire nha nuac. 

Lich sie bdi 
Nhan bai 

Bien tap 

Duyet bai 

viet: 

: 02/01/2020 
: 12/01/2020 

: 14/01/2020 

Tom tat: 
Cung vdi qua trinh Boi moi, dinh huong xay dung Nha nuoc phap 
quy^n xa hoi chu nghia a Viet Nam da duac neu ra tu nhung nam 
1990 va chinh thiic duac khang dinh trong Hi€n phap nam 1992 
(a lan sua doi nam 2001). De thuc hien muc tieu nay, Viet Nam 
kien dinh van dung nhung gia tn cua chu nghia Mac-Lenin, kSt 
hop vdi nhimg gia tri tien bd ciia nhan loai trong lmh vuc to chitc, 
thuc hien quyen lire nha nuoc nhu dan chii, phap quyln. Qua ban 
30 nam doi moi, he thong chinh tri da co nhieu thay doi phu hop 
hon voi xu the phat trien ciia cac nha nuac hien dai. Qua trinh 
tim hieu va thir nghi6m nay doi hoi can phai lam ro nhiing van de 
ly luan va thuc tiln. Bai viet nay buac dau cung cap nhiing ggi 
ma ve viec thuc hien phap quyen va bao dam quyen lam chu cua 
Nhan dan theo Hien phap nam 2013 ciing nhu dudng loi ciia Dang 
Cpng san Viet Nam. 
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Abstract: 
Along with the Innovation Process, the orientation of development 
of a sociahst rule of law-based state of Vietnam was raised in the 
1990s, and formally asserted in the Constitution of 1992 (revised 
2001), To achieve this goal, Vietnam has consistently been 
applying the values of Marxism-Leninism, and combining with 
the advances of humanity in the field of organizmg and exercising 
the state of power, like democracy and rule of law. Over the past 
30 years of innovation, the political system has changed in 
compatible with the development trend of modem states. This 
researching and experimenting process requires to clarify 
theoretical and practical issues, which this article initially 
provides suggestions on the implementation rule of law and 
ensure the ownership right of People under the Constitution of 
2013, as well as the guidelines of the Communist Party of 
Vietnam. 
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1. Phap quyen 
Rule of Law, hay phdp quyin/nguyin 

tdc phdp quyin, la mot khai niem ma, van 
con dang dugc tranh luan'. Ve nguon goc, 
khai niem nay hinh thanh tir truygn thong 
van hoa chinh tri a Anh va co y nghia chinh 
la "thugng ton phap luat". Cu the, thuat ngii 
Rule of Law dugc nha Hien phap hpc nguoi 
Anh, Dicey, Ian dau tien, trinh bay mpt each 
he thong trong tac pham Introduction to the 
Study of the Law of Constitution {Gi&i thiiu 
vi nghiin cieu ludt hiin phdp), voi ba bieu 
hien dac tnmg^: thu nhdt (va la cot loi), su 
binh dang truac phap luat va tnrac quyen tai 
phan cua toa an: khdng ai dirng trin phdp 
ludt; tdt cd mpi ngu&i, bdt ke dia vi hay diiu 
kiin, diu Id ddi tuang cua phdp ludt vd chiu 
su xet xic cua ca quan tu phdp; thu hai, sir 
doi ngupc vai quyen luc tuy tien: khdng ai 
bi trimg phgt hodc phdi chiu tdn hgi ve than 
thi hay lai ich trir khi cd sir vi phgm phdp 
lugt rd rdng theo cdc thu tgc phdp ly trude 
tda dn; thic ba, cac nguyen tac hien phap, 
dua tren nhn tang Rule of Law, khong phai 
la ngu6n goc, ma la ket qua ciia cac quyen 
con nguoi, hmh thatih qua an le cua toa an. 

Hien chua co mot dinh nghia chung ve 
Rule of Law, vi vay, nhan thurc ve khai niem 

nay it nhieu khac nhau a cac qu6c gia. 0 goc 
dp hep nh4t. Rule of Law la "s\x han che viec 
thiic hanh quy§n luc tuy tien b5ng each rang 
bupc quyin l\rc vao cac dao luat dupe xay 
dung ro rang, chat che'V hoac la^"doi 
hoi/yeu cSu cac quan chuc chinh quyen va 
cong dan bi rang buoc va phai hanh xu phu 
hpp v6i phap luat"! CJ goc dp rpn| hon. 
Rule of Law dupe xem la "mot he thong/ca 
che ma trong do khong co chu thS nao, ngay 
ca nha nuac, duac dung tren phap luat; noi 
ma phap luat bao ve cac quyen ca ban va tat 
ca mpi nguoi dSu co thi tiip can corig ly" ̂  
hoac la "mot nguyen tie quan tri ma trong 
do mpi ea nhan, t6 chiic, thilt che, cong va 
tu, bao gdm nha nuac, din phai tuan thu 
phap luat ma dugc cong b6 cong khai, dugc 
ap dung bmh ding va dupe phan quyet mpt 
each dpc lap, phii hgp voi cae nguyen tac va 
tieu chuan nhan quyln qu6c te"^ Nhu vay, 
theo nghia rpng. Rule of Law d6ng thai doi 
hoi cac bien phap bao dam tuan thii cac 
nguyen tac thugng ton phap luat, binh dang 
tnrac phap luat, chiu trach nhiem truac phap 
luat, cong bfing trong ap diing phap luat, 
phan quyln, sir tham gia cua nguai dan vao 
qua trinh ra quyit dinh, tinh tin cay phap ly, 
ngan ngua su tuy tien va tinh minh bach ciia 
phap luat va thu tuc .̂ 

1 Xera: The World Bank (2005), "Rule of Law as a Goal of Development Policy" (by Matthew Stephenson), 
http://www.worldbank.org, truy cap ngay 28/10/2017. 

2 Xem: A.V Dicey (1979), Introduction to the Study of Law of the Constitution (A.V Dicey With an Intro
duction by E.C.S. Wade), The MacMillan Press, London, pp.188-193. 

3 Xem: "Rule of Law", https://www.lexico,com/en/definition/rule_of_law, truy c3p ngay 25/10/2019. 
4 Xem: Brian Tamanaha (2007), "A Concise Guide to the Rule of Law", p.3, http://ssm.com/abstract=1012051, 

truy cap ngay 28/10/2019, Cung xem; Bnan Tamanaha (2012), "The History and Elements of the Rule of 
Law", Singapore Journal of Legal Studies, 2012(Dec), p.233. 

5 Xem: The World Justice Project, https://worldjusticeproject.org/about-us/overview/what-rule-law, tmy cap 
ngay 7/5/2018. 

6 Xem: UN Security Council (2004), The rule of law and transitional justice m conflict and post-conflict so
cieties: report of the Secretary-General, doan 6; http://www,refworld,org/docid/45069c434.html, truy cap 
ngay 7/5/2018 

7 Xem: UN Security Council (2004), tai lieu da dan. 
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MOt s6 nghien eiiu da chi ra nhiing 
nguyen tSc cu thi ma Rule of Law bao ham, 
bao gdm cac khia canh hinh thiic, thu tyc va 
npi d̂ mĝ  Cac khia canh vl hinh thiic va Ibu 
tuc (dugc coi la Rule of Law theo nghia 
hep), nhin manh toi tmh hinh thiic hay cac 
dac tnmg ma m6t he thdng phap luat phai 
CO, nhu: phap luat co tinh ting quat, ro rang, 
thich hpp, 6n dinh, co the tien doan va khong 
hoi to, dupe ap dung cong bang va vo tu 
(thuong lien tuong toi nguyen tac trinh tir 
phap luat cong hang/due process of law). 
Trong khi do, khia canh npi dung (dugc coi 
la Rule of Law theo nghia rpng), Hen quan 
toi mpt so gia tri dao due chinh tri, nhu: he 
thong kinh te, hmh thiic chmh quyln, quan 
niem ve quyen con nguoi,.. 

Tii nhiing phan tich a tren, co the dinh 
nghia. Rule of Law la viic lay phdp lugt vd 
tinh thdn thuang tdn phdp ludt ldm yiu td ca 
s&, dinh hudng. chi phdi hogt dpng cua mdt 
xd hot Noi each khac. Rule of Law bupc 
moi chii the trong xa hpi (nha nu6c va mpi 
to chiic, ca nhan) vao mpt "luat choi" chung, 
trong do phap luat la chuan mue doi chieu. 
Tuy nhien, phap luat theo Rule of Law phai 
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dap ling nhiing y6u ciu nhit dinh va dugc 
gm giii, bao dam bdi cac dinh chi chinh tri-
phap ly va truyen thing. Day chinh la dilu 
lam cho Rule of Law khac vai Rule by Law 
(phap tri/ dung phap tri). Rule of Law ciing 
CO ngi ham rpng va bao tnim hon so vai 
thuat ngu Nhd nudc phdp quyin dang dupe 
su dung phi bien a Viet Nam va hai thuat 
ngii khac "gan giii" voi no la Rechtsstaat va 
Etat de droit^. 

Ngay nay. Rule of Law da dugc thiia 
nhan la mgt gia tri c6 tinh phi quat tren thi 
gioi, ca trong nghien ciiu hpc thuat va thue 
tien ehinh tn-phap ly. Ci cap dp quoc tl. Lien 
hgp quoc coi Rule of Law la mpt nguyen t3c 
ve quan tri nha nuac va xa hpi, co tinh toan 
eau va dong vai tro nen tang cho cac quan 
he quoc te'". Nghi vien chau Au cUng eoi 
Rule of Law la mgt nguyen tac chung eho to 
ehiic, hoat dpng ciia bg may nha nuac ciia 
cac quoc gia trong khu vuc". 
2. Quyen lam chu cua Nhan dan 

Dan ehu {democracy, tieng Hy-Lap: 
demoskratie) la thuat ngu bat nguon tir thuc 
tiln ddi song chinh tri xa hgi Athens co dai, 
noi ma quyen luc nha nude toi cao {kratie) 

8 Xem: Jeremy Waldron (2016), "The Rule of Law", (Standford Encyclopedia of Philosophy), https ://plato. 
stanford.edu/entries/rule-of-law/, truy cap ngay 25/10/2019; Katrin Blasek (2015), The Rule of Law in 
Chma. A Comparative Approach, Springer, pp.9-11; Brian Tamanaha (2007) va Brian Tamanaha (2012), tai 
lieu da din. 

9 Xem: Danilo Zoic (2007), "The Rule of Law: A Critical Reappraisal", trong: Pietro Costa, Danilo Zolo 
(edited). The Rule of Law: History, Theory and Criticism, Published by Springer, the Netheriands, tr.11-13. 
Cung xem: Cao Huy Thuin (2007), "Nha nuoc phap quyin", Tia Sang Online, ngay 24/12/2007; 
http://liasang.com.vn/-dien-dan/nha-nuoc-phap-quyen-89, truy cap ngay 28/10/2017. 

Xem: Loi noi dau, Di6u 1 Hign chuong Lien hop quic; Loi noi dau Tuyen ngon pho quat ve nhan quyen; 
Nghi quy t̂ ciia Dai hoi ding ve Rule of Law ngay 30/11/2012 (A/RES/67/!), tai: https://www.un.org/ 
ruleoflaw/mes/A-RES-67-l.pdf, truy cap ngay 29/10/2019. 
Xem: Ricardo Gosalbo-Bono (2010), "The Significane of the Rule of Law and Its Implications for the 
European Union and the United States", University of Pittsburgh Law Review, Vol. 72:229, pp.229-360. 
Cling xem: The Principle of the Rule of Law, Report of the Committee of Legal Affairs and Human Rights, 
6 July 2007, tai: https://assembly.coe.int/nw/xml/XRefyX2H-Xref-ViewHTML.asp?FileID=11593&lang 
=EN, truy c$p ngay 29/10/2019. 
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thudc ve dai hdi toan thi nhiing ngudi binh 
dan {demos). Den each mang tu san, khai 
niem nguai binh ddn dupe thay the bang 
khai niem Nhdn ddn, va dan ehii dugc hieu 
la mgt chinh quyen ma d do quyen luc tdi 
eao thudc ve nhan dan, hoac noi theo 
Abraham Lincoln, la mgt chinh quyen "cua 
dan, do dan, vi dan"̂ .̂ 

Nguyen tac chu quyen nhan dan bat 
nguon tir ly thuyet khi u&c xd hdi cua 
Rousseau, ed ndi dung la mpi quyen lire (nha 
nudc) thudc ve nhan dan, dugc thuc hien 
thdng qua cac cudc hdi nghi nhan dan (eac 
nha nudc rdng ldn cd the co cae co quan dai 
dien). Chii quyen nhan dan la mdt gia tri 
khdng the phan chia, khdng the chuyen 
nhugng va dugc cac nha nude hien dai thua 
nhan, xem do la mot nguyen tac co ban cila 
Hien phap. 

Quyen ldm chu cda Nhdn ddn la khia 
canh thuc tien cua dan chu, dugc the hien chu 
yen thdng qua kha nang tham gia vao ddi 
sdng chinh tri eua ngudi dan. 0 cac nha nudc 
dan ehu, ngudi dan thiet lap nen chinh quyen 
thdng qua Hien phap va bau eii, va true tiep 
su dung quyen la chii cua minh de tham gia 
vao cac edng viec eua nha nudc. Nhu vay, de 
dan chii cd tinh thuc chdt, Nhan dan phai 
nhan thiic dupe quyen la chu va lam ehu eiia 
minh, va nha nudc cd nghia vu tdn trpng, bao 
ve va bao dam cd cae phuang tien de ngudi 
dan tham gia ehinh tri. Quyen ciia ngudi dan 
tham gia vao ddi sdng chinh tri the hien trudc 
het d viec Nhan dan la chu the xay dung Hien 

phap ma la ca sd thilt lap nen chinh quyen; 
tiep theo, Nhan dan sii dung cdng cu bau cii 
dl tir minh hoac lua chgn ra cac dai dien 
tham gia vao chinh quyln; va cudi cung, 
b§ng each van dung cac quyln con ngudi ve 
dan su va chinh tri, Nhan dSn true tiep tham 
gia vao cac quy trinh ciia chinh quyen (cdng 
viec eua nha nudc). 

0 Viet Nam, tu tudng dan chu tien bd 
phuang Tay dugc du nhap cung vdi qua 
trinh thupc dia hda cua ngudi Phap tu nhirng 
nam cudi the ky 19 va sdm dugc eac nha 
yen nudc tiep thu va truyen ba nhim muc 
tieu trude het la khai ddn tri, va sau dd la de 
dau tranh gianh dgc lap cho dan tpc. Chinh 
vi vay, cac khai niem ve dan chu thudng 
dugc cac nha yeu nudc dien giai vdi ngdn 
ngii gian di, gan gui va de hieu vdi ngudi 
dan. Vi du, theo Chii tich Hd Chi Minh, dan 
chu gdm hai khia canh: Nhdn ddn Id chu, la 
mat hinh thiic ciia dan ehii, thi hien vi thi 
va tu each cua ngudi dan doi vdi Nha nudc 
va xa hgi; va Nhdn ddn ldm chu, la mat thuc 
te cua dan chii, the hien kha nang, uang luc 
cua ngudi dan hudng va su dung quyln la 
chu ciia minh. 

3. Mli quan he gifra phap quyin va quyln 
lam chu cua NhSn dan 

Mdt ly thuyet khdng thi giai quyit 
dugc tat ea mpi van de cua ddi sdng chinh 
tri, va cac xa hdi khac nhau can kit hgp 
nhieu phuang thiic khac nhau dl cd thi van 
hanh. Mac dii che do dan chii da trd thanh 
phd quat, nhung nd van cd nhiing nhugc 
dilm nhit dinh'I 

Xem: U.S. Department of State, Democracy in brief, p.l, tai: https://photos.state.gov/libraries/ 
amgov/30145/publications-english/democracy-in-briefpdf, truy cap ngay 14/12/2017. 
Xem: David Held (2013), Cac mo hinh quan li nha nucrc hien dai, (Pham Nguyen Truong dich), Nxb. Tri 
Thiic, Ha Noi, tr.439-441. 
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Thu nhdt, vi ca ban, dan chii la sir tin 
tudng vao mgt he thing cai tri theo da sd va 
trao quyln cho cac dai dien (nhiing ngudi cai 
tri) thdng qua biu cii (do do, dan ehii nhilu 
khi dugc quan niem mot each don gian la 
nhiing cudc bau cu djnh ky). Tuy nhien, van 
de nan giai la sau khi lua chpn dupe cac dai 
dien, lam sao de ngudi dan co the kiem soat 
hp khdi su lam dung quyen luc? Tren thuc 
te, mpt chinh quyen dugc hinh thanh qua bau 
cii dan chii van cd the "khdng hieu qua, tham 
nhung, thien can, vd trach nhiera, bi chi phdi 
bdi cac dac quyen,..."^''. 

Thu hai, can benh tiep theo cua dan 
chii la su "rdi loan" khi xa hgi hkt dong y 
kien ma tu dd cd the dan den su chuyen che 
ddc tai. Ngay tu thdi cd dai, Plato trong tac 
pham Cong hda da mieu ta can benh nay eiia 
che do dan chu vdi an du ve "ngudi thuyen 
trudng" nudi mdt con vat "vua ldn vua 
khde" (dam ddng quan chung)'^ Hoae hinh 
tupng nen dan chu Athens thdi cd dai tung 
dupe vi nhu eon tau da vugt qua mgi nguy 
hiem ciia sdng gid va bao tap, nhung lai 
khdng the cap ben ngay ca khi da gin bd̂ *̂ . 
Thue te cho thay, mdt hd thing chinh tri dan 
chu cung cd the hi liing doan bdi tiln bac va 
nhiing ke cudng tin, raa vi du tieu bilu nhat 
la viec Adolf Hitler da trd thanh Qudc 
trudng Diic-qude-xa qua mpt cudc bau cii tu 
do. O day, quan niera cho rang da sd ludn 
diing la mpt sai lam, bdi do cd thi la mdt 
hinh thiic ehuyen chi dpc tai ap dat len thilu 
sd. Trong trudng hgp nay, "y kiln phd 
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thdng" hoac "dan y" cd the nguy hilm hon 
ca su tiiy nghi hanh ddng ciia chinh quyln'^. 

Nhu vay, can ed mpt cai gi do bl Idiuylt 
eho dan chu. Trong thuc tl, phap quyln (va 
chu nghia hien phap constitutionalism) 
cd the ddng vai trd nay. Dd la bdi mdt chiic 
nang quan trgng ciia phap quyen la ngan 
ngura su tuy nghi hanh ddng ciia ehinh quyln 
va nguy co lam quyen ciia sd ddng bang cac 
gidi han phap ly hay nhiing quy trinh, thu tuc 
dinh tnrdc va dugc cdng bd rd rang. Nd ddi 
hdi, khdng chi cac ca quan nha nude, ma ea 
cong chiing cung phai tuan thii phap luat 
trong mpi hanh ddng. Ndi each khac, hanh 
ddng cua chinh quyen va cdng chiing phai 
hgp hien va hgp phap, khdng dupe mau 
thuan hoac xung dot vdi nhiing ngan cam hay 
gidi han. Neu co su mau thuan, phap luat 
phai duge thay ddi theo cac thii tuc trudc khi 
hanh dgng cd the dugc thuc hien. Cung vdi 
do, phap luat phai cung cap nhirng phuang 
tien phap ly c6 the ngan can nhimg hanh 
ddng khdng hpp hien va hgp phap. 

Su kit hgp giua dSn ehii, phap quyen 
va chu nghia hien phap tao thanh mdt nen 
dan chii hien dinh (constitutional democracy, 
hay dan chii tu do) da dugc thuc hanh d 
nhieu qudc gia tren the gidi, the hien qua eac 
hinh thiic tham gia chinh tri rdng rai, cung 
vdi cac cdng cu hien dinh gidi han quyen 
luc. Trong mdt nen dan chii hien dinh, khdng 
nhiing quyln lue ciia chinh quyen, ma quyen 
luc cua dan chiing ciing bi gidi han. Theo do, 
trong qua trinh thiet lap ban hien phap dan 

14 Xem: Samuel Huntington (2012), The Third Wave: Democratization m the Late Twentieth Century, 
University of Oklahoma Press, Norman and London. 

15 Xem: Plato (2014), Cpng hoa, (Bg Khanh Hoan dich), Nxb. Thg gi6i, HaNpi, tr429, 439-440. 
16 Xem: Evelyn Shuckburgh (1889), The Histories of Polybius, Vol.L (translated firora the text of F. Huhsch), 

MacMillan and Co., London and New York, p.495. 
17 Xem: Ly Ba (2012), "Phap hi la gi?", trong: Vu Cong Giao... [va nh.ng. khac] (d6ng chu bien), V6 phap 

quygn va chii ngbia hpp hiSn: Mpt s6 tieu luan ciia cac hpc gia nu6c ngoai, Nxb. Lao dpng. Ha Noi, tr.28. 

NGHIEN Ciru j Q 
-LAP PHAP ^ So 2+3(402+403) - T1+2/2020\ 



NHA NUOC VA PHAP LUAT 

chu, y chi cua nhan dan chi cd the dugc hien 
thue hoa thdng qua cac thil tuc, quy trinh 
dinh trudc (nhu: bau cu, phan quyen, tu 
phap ddc lap). Bang each nay, ngudi dan 
cam ket tuan thii nhiing thii tuc va quy trinh 
da dugc an dinh, qua do phdng ngira kha 
nang chinh quyen ed the bi dau ddc bdi 
nhung si me, y muon va cam xiic nhat thdi 
ciia dan chiing. Ddng thdi, dieu nay ciing 
hara y rang ehinh quyen se khdng the tuy 
y dieu hanh qudc gia theo nhiing mong 
raudn rieng. 

Tdm lai, phap quyen (va chii nghia 
hien phap) bd khuyet cho nhung han che ciia 
dan chu, tao ra mdt khudn khd the che va 
phap luat on dinh cho viec thuc hanh dan 
chu (hay quyen lam chii eiia nhan dan). Tuy 
nhien, su ben viing ciia phap quyen khdng 
phu thugc vao tinh chat phuong tien eiia 
phap luat, ma phu thudc vao miic dp ddc lap 
ciia phap luat so vdi cac the che khac ciia xa 
hdi (nhu: chmh tri, tdn giao),̂ ^ va kha nang 
rang bugc eac the che xa hdi do vao phap 
luat'^ Nhu vay, mpt xa hgi cd thi du nhap 
va tao ra dugc mdt he thdng phap luat day 
dii, nhung chua chSc cd dupe phap quyen. 
D I tao lap va duy tri duge phap quyen, cac 
chii thi trong xa hdi cin tin tudng ring phap 
luat nen va xiing dang d vi tri thdng tri, va 
phap luat phai thoa man nhiing thude tinh 
nhit dinh (nhu: dupe dinh trude, dugc ap 
dung cdng bang, nhat quan) va dugc gm giii, 
bao dam bdi cac dinh chi chinh tri-phap ly 
va truyin thing (nhu: phan quyen, tu phap 
ddc lap). 

4. Ph^p quyen va quyen Ikia chu cua 
Nhan dan & Vi^t Nam hi^n nay 

4.1. Tren phu&ng dien ly lugn 
Tu khi thanh lg.p (1930) din nay. Dang 

Cdng san Vi^t Nam ludn tim kilm va thii 
nghiem xay dung md hinh nha nudc va phap 
luat phii hgp vdi muc tieu chinh tri ciia 
Dang la xay dung che dp chu nghia xa hdi 
d Viet Nam. Cho din trudc Dai hdi Dang VI 
(1986), muc tieu cua Dang ve coban la xay 
dung "nha nudc chuyen chinh vo san" theo 
hpc thuylt Mac-Lenin, va xem dd la md 
hinh nha nudc ciia thdi ky qua dp. Tuy 
nhien, ke tu sau Dai hdi Dang VI, nhan thiic 
ve chiie nang va nhi$m vu ciia Nha nudc da 
cd su ddi mdi: "the che hda bang phap luat, 
quyen han, lgi ich, nghia v\i ciia nhan dSn 
lao ddng va quan ly kinh te, xa hpi theo 
phap luat... bao dam quyen dan chii that sir 
cua nhan dan..."^". O day, yeu td chuyen 
chinh (tiic quan ly nha nudc va xa hdi chu 
yeu bang dudng ldi, nghi quyet ciia Dang) 
da dugc lam nhe di va nhudng chd cho yeu 
td phap quyen (quan ly nha nudc va xa hgi 
bang phap luat). Ngoai ra, ke tir sau Dai hgi 
Dang VI cac quyen dan chii cung dugc de 
cao hon, da dugc the che hoa trong Hiln 
phap nam 1992. 

Cac chuyen ddng theo hudng tilp thu 
cac yen to phap quyen va dan chii, cu thi 
nhu: xay dung Nha nude phap quyln, phan 
cdng va phdi hpp trong viec thuc hien quyln 
luc nha nudc, Nha nudc quan ly xa hdi bing 
phap luat, bao dam va phat huy cac quyln 
dan chii ciia nhan dan,... tiep tue dugc neu 

18 Xem: Ly Ba (2012), tai lieu da din, tr.27. 
19 Xem: Barry Weingast (2010), "Why Developing Countries Prove So Resistant to the Rule of Law", in: 

James Heckman et al. (editors). Global Perspectives on the Rule of Law, Routledge-Cavendish. 
20 Xem: Dang Cong san Viet Nam (2006), Van kien Dai hoi Dang thai ky Doi moi (Dai hpi VI, VU, VIli, 

IX), Nxb. Chmh hi quic gia. Ha Npi, tr.l24-!25. 
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ra va thiic diy trong Dai hdi Dang VII 
(1991),2' Vm (1996), IX (2002), va X 
(2006)22. Din Dai hdi Dang XI (2011) va XII 
(2016), cae vdn dl nhu: kilm soat trong viec 
thuc hien quyln lire nha nudc, Nha nudc 
dugc td chiic va hoat ddng tuan thu nguyen 
tic phap quyln, hoan thien ca che bao ve 
Hien phap va phap luat,... tiep tuc dugc bd 
sung va nhan manh hon, ciing cd them ly 
luan cua Dang ve xay dung Nha nudc phap 
quydn d Viet Narâ .̂ 

Qua cac van kien Dang neu tren, 
nhiing dac trung cua Nha nude phap quyen 
d Viet Nam da dugc dinh hinh kha ro, bao 
gdm: (1) Nha nudc cua Nhan dan, do Nhan 
dan, vi Nhan dan, the hien quyen lam chu 
cua Nhan dan. (2) Nha nudc dugc td chiic 
va hoat ddng dua tren co sd Hien phap, tdn 
trpng va bao ve Hien phap. (3) Nha nude 
quan ly xa hdi bang phap luat, bao dam vi tri 
tdi thugng cua phap luat trong ddi sdng xa 
hpi. (4) Tdn trpng va bao ve quyen con 
ngudi, cac quyen va tu do eua edng dan. (5) 

NHA NUOC VA PHAP LUAT 

Quyen lue nha nudc la thing nhit, cd su 
phan edng, phdi hgp, va kiem soat lan nhau 
giiia cac co quan riha nudc trong viec thuc 
hien eac quydn lap phap, hanh phap, tu phap; 
cd su kiem tra, giam sat chat che viee thuc 
hien quydn luc nha nudc cua Nhan dan 
thdng qua cac td chiic xa hdi. (6) Nha nudc 
va xa hdi do mdt dang duy nhit lanh dao la 
Dang Cpng san Viet Nam̂ "*. 

Nhiing phan tich neu tren cho thay 
khuynh hudng d Viet Nam tiep thu va ap 
dung trd lai cac yeu td hgp ly eua hgc thuyet 
phap quyen ma dang dugc ap dung phd bidn 
tren the gidi. Tuy nhien, trong gidi hpc thuat 
d Viet Nam, nhan thiic ve phap quyen van 
edn thieu rd rang, chua thdng nhat va co 
nhiing diem chua hop ly, trong do dang 
tranh luan nhat la xu hudng ddng nhat phap 
quyen (Rule of Law) vdi Nha nudc phap 
quyen (the state governed by the rule of 
law)2 .̂ Su ddng nhat nay da dan tdi tinh 
trang ddng nhat cac yen td cau thanh ciia 
phap quyen vdi cac yeu td cau thanh cua 

Xem: Dang Cpng san Vi?t Nam (1994), Van kien Hpi nghi dai bieu toan quoc giua nhiem ky khoa VII, 
Nxb. Chmh tri qu6c gia. Ha Npi, h.56-58; Dang Cong san Viet Nam (1995), Van kian Hpi nghi 15n thu 
tam Ban chSp hanh Trung uong khoa VII, Nxb. Chinh tri quic gia, Ha Noi, tT.23-27; Dang Cong san Viet 
Nam (2006), tai lieu da d^n, tr.297, 327-329; Dang Cong san Viet Nam (2007), Van kien Dang toan tap. 
Tap 51, Nxb. Chuih tri qu6c gia, Ha Npi, tr.462-468. 
Xem: Vii Cong Giao (2014), "Nha nu6c phap quyln o Viet Nam' Nhan thiic, trika vpng va thach thiic 
nhm tLT Hî n phap nam 2013", trong: Dao Tri Uc, Vii Cong Giao (ding chii bien), Binh luan khoa hpc 
Hiln phap nuac CHXHCN Viet Nam nam 2013, Nxb. Lao dpng-xa hpi. Ha Noi, tr.658-665. 
Xem: Dang Cpng san Viet Nam (2011), Van kien Dai hpi dai biSu toan qu6c 15n thu XI, Nxb. Chinh tri 
qu6c gia - Su th$t. Ha Npi, tr 52, 246-247; Dang Cong san Viet Nam (2016), Van kien Dai hoi dai bi6u 
toan quoc khoa XII, Nxb. Chinh tn quoc gia, HaNpi, tr.l75. 
Xem: Dao Tri Uc (chu bien). Mo hinh t6 chuc va hoat dong cua Nha nuac phap quyen xa hpi chii nghia 
Viet Nam, Nxb. Tu phap, HaNpi, tr,233-315; Dao Tri Uc (2015), Giao trinh Nha nuac phap quykn, Nxb. 
Bai hpc qu6c gia Ha Npi, Ha Npi nam 2006, tT.266-267. 
Xem: Nguyen Dang Dung (2014), "Nha nu6c phap quySn la tmh than phap luat hay la diing quy trinh?". 
Tap chi Khoa hpc DHQGHN, Luat hpc, s6 1(2014), tr55; Nguyln Due Minh (2018a), "Khai niem, noi 
dung ciia nguyen tac phap quySn", Nha nudc va Phap luat, s6 6/2018, tr.4; Nguygn Buc Mmh (201Sb), 
"Mpt so quan niem ve phap quydn trSu thS giai", Nha nuac va Phap luat, s6 10/2018, tr.3; Nguyen Due 
Minh (2019), "Nguyen tac phap quygn trong he th6ng cac nguyen tic ciia nha nuac phap quyen", Nghien 
Cliu Lap phap, so 9(385)/2019, tr.3-8,23; Nguygn Van Quan (2017), "Su ph6 bign ciia chu nghia hpp hign 
va nha nuoc phap quygn nhu mot chudn m\rc qu6c tg", Nghign ciiu Lap phap, sl 15(343)/2017, tr. 10-19. 

NGHItN cau I i l 
So 2+3(402+403)-Tl+2/2020 y _ | ^ p p | | A P 





Thir ba, cin tilp tue nghien ciiu mdi 
quan he giiia chu quyen nhSn dan va vi tri 
lanh dao toan dien ciia Dang ddi vdi Nha 
nudc va xa hdi, ngi dung va phuong thiic lanh 
dao cua Dang ddi vdi Nha nudc va xa hgi, ea 
chi chiu trach nhiem eiia Dang trudc Nhan 
dan. Day la nhiing van de mdi dugc de cap va 
nhan manh trong Hien phap, nhung edn nhieu 
khia eanh chua dugc phan tich lam ro. 

Thw tu, can tiep tue lam ro cac vin dl 
gidi han quyen va tam dinh chi thuc hien 
quyen co ban ciia cdng dan, tieu ehi ap dung 
khi han che quyen ca ban ma khdng lam mit 
di ban chat cua quyen; tiep tuc nghien ciiu, 
hoan thien khudn khd phap ly de bao dam 
cac quyen hien dinh trong thuc te. 

Thu nam, can nghien ciiu thiet lap co 
che trao eho Toa an tham quyen ddc lap de 

NHA NUdc VA PHAP LUAT 

kiera soat cae thiet che khac cua Nha nudc, 
phu hgp vdi yeu can cua Nha nudc phap 
quyen; can lam ro van de: xet xii la ngi dung 
eo ban ciia tu phap, nhung cd ddng nhit vdi 
khai niem quyen tu phap hay khdng. Ngoai 
ra, ciing can tiep tuc nghien ciiu lam rd su 
liem chinh ciia tu phap, eac dieu kien bao 
dam su ddc lap tham phan; nghien ciiu dilu 
kien ket hgp md hinh td tung tham v&n va td 
tung tranh tung theo tinh thin ciia Hiln 
phap; nghien ciiu, vl lau dai, trao thim 
quyen giai thich Hien phap va phap luat eho 
Tda an. 

Thie sdu, can tiep tuc nghien ciiu, lam 
ro npi dung ciia co che bao ve hien phap theo 
tmh than ciia Hien phap nhu: dia v; phap ly, 
ehiic nang, vai trd, va tham quyen ciia co 
quan nay • 

TAI LIEU THAM KHAO 

1. Ly Ba (2012), "Chii nghia hgp hien la gi?", trong: Vu Cdng Giao... (dong chu bien), 
Viphdp quyen vd chu nghia hcrp hiin: Mpt sd tiiu lugn cua cdc hpc gid nuac ngodi 
Nxb. Lao dgng, Ha Ndi. 

2. LyBa(2012), "Phap tri la gi?", trong: Vii Cdng Giao... (ddng ehu bien), Viphdpquyin 
vd chu nghia hap hiin: Mpt sd tieu lugn cua cdc hpc gid nu&c ngodi, Nxb. Lao ddng, 
HaNpi. 

3. The World Bank (2005), "Rule of Law as a Goal of Development Policy" (by Matthew 
Stephenson), tai: http://www.worldbank.org, truy cap ngay 28/10/2017. 

4. Katrin Blasek (2015), The Rule of Law in China. A Comparative Approach, Springer. 

5. Andrea Buratti (2019), Western Constitutionalism: History, Institutions, Comparative 
Law, Springer. 

6. Robert Dahl (2015), Bdn vi ddn chu, (Pham Nguyen Trudng dich), Nxb. Gily Vun, 
Hue Ky. 

7. Larry Diamond (2017), Tinh thdn ddn chu: Cudc ddu tranh nhdm xdy dung xd hdi tu 
do trin todn the gidi. (Pham Nguyen Trudng dich), Nxb. Gily Vun, Hue Ky. 

8. A.V. Dicey (1979), Introduction to the Study of Law of the Constitution (A.V. Dicey 
With an Introduction by E.C.S. Wade), The MacMillan Press, London. 

9. Nguygn Dang Dung (2014), "Nha nudc phap quyln la tinh thin phap luat hay la diing 
quy trinh?". Tap chi Khoa hgc DHQGHN, Luat hpc, sd 1(2014). 

V NGHiiN CVU I 1Q 
So 2+3(402+403) - Tl +2/2020 \ ^ |_^p p | | A P ' ' ' 

http://www.worldbank.org


NHA NUdc VA PHAP LUAT 

10. Vu Cdng Giao (2014), "Nha nudc phap quyln d Viet Nam: Nhan thiic, triln vpng va 
thach thue nhin tu Hien phap nam 2013", trong: Dao Tri Cc, Vii Cdng Giao (ddng chu 
bien), Binh lugn khoa hpc Hiin phdp nu&c CHXHCN Viet Nam ndm 2013, Nxb. Lao 
dpng - xa hgi, Ha Ndi. 

11 Ricardo Gosalbo-Bono (2010), "The Significane of the Rule of Law and Its 
Implications for the European Union and the United States", University of Pittsburgh 
Law Review. Vol. 72:229. 
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