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Tém tit:

Cing véi qua trinh Déi mdi, dinh huéng xdy dyng Nha nude phap
quyén xa bi chid nghia & Viét Nam da dugc néu ra tir nhilng nAm
1999 va chinh thirc duge khing dinh trong Hién phap nim 1992
(& lan sia dbi nim 2001). BE thyc hién muyc tidu nay, Vi§t Nam
kién dinh van dung nbirng gi4 trj cua cha nghia Mac-Lénin, két
hop vdi nhitag gid trj tién b ciia nbén loai trong linh vyc t3 chirc,
thyc hién quyén lyc nha nuéc nhur dan chy, phdp quyén. Qua hon
30 pam déi méi, hé 1h6ng chinh trj 4 c6 nhséu thay déi phit hop
hon véi xu thé phét trién ciia cac nha nuéc hién dai. Qua trinh
tim hiéu va thir nghl(:m nay doi héi cén phdi lam r3 nh\mg vhn dé
iy Iuan va thyc tién, Bai viét néy buéc ddu cung cap nhifng gl
ma vé viée thyc hlen phép quyén va bio dam quyén lam ch cia
Nhin dan theo Hién phap nam 2013 ciing nhv duéng 16i ciia Pang
Cong san Vigt Nam.

Abstract:
Along with the Innovation Process, the orientation of development
of a socialist rule of law-based state of Vietnam was raised in the
1990s, and formally asserted in the Constitution of 1992 (revised
2001). To achieve this goal, Vietnam has consistently been
applying the values of Marxism-Leninism, and combining with
the advances of humanity in the field of organizing and exercising
the state of power, like democracy and rule of law. Over the past
30 years of innovation, the political system has changed in
ible with the devel trend of modern states. This
researching and experimenting process requires to clarify
theoretical and practical issues, which this article initially
provides on the imp ion rule of law and
ensure the ownership right of People under the Constitution of
2013, as well as the guidelines of the Communist Party of
Vietnam,
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1. Phip quyén

Rule of Law, hay phdp quyen/nguyen
tdc phép quyén, 1a mot khai niém md, van
con dang dugc tranh lugn'. V& nguon goc
kh4i niém nay hinh thanh tir truyén théng
vin héa chinh tri @ Anh va c6 ¥ nghia chinh
1 “thuong ton phap luat”. Cu thé, thuat ngix
Rule of Law dugc nha Hién phép hoc ngudi
Anh, Dicey, 14n diu tién, trinh bdy mét cich
hé théng trong téc phim Introduction to the
Smdy of the Law ofConsmunan (Gidi thigu
vé nghién ciru lugt hién phdp), véi ba biéu
hién dfc tnmg?: thir nhat (va la ct 101), sy
binh diing truse phap ludt va truée quyén tai
phén cla toa &n: khéng ai dimg trén phap
Iug; tdt ca mpl ngeor, bat ké dia vi hay diéu
kién, déu la déi twong cua phap lugt va chiu
Sy Xét xtr cua co quan tu phdp; thir hai, su
d6i ngugc voi quyén lyc tay tién: khong ai
bi trlmgphat hodc phai chiu t6n hai vé than
thé hay lpi ich trir khi ¢6 swr vi pham phdp
ludt ré rang theo cdc thu tuc phép ly truée
téa dn; thir ba, cic nguyén tic hién phap,
dya tren nen tang Rule of Law, khong phai
13 ngudn gbc, ma la két qua cua cac quyén
con ngudi, hinh thanh qua 4n 1€ cha téa én.

Hién chura ¢6 mét dinh nghia chung vé
Rule of Law, vi vdy, nhén thic vé khéi niém

ndy it nhidu khic chau & cac quéc gia. O 6¢
d6 hep nhit, Rule of Law 12 “si han ché viée
thuc hanh quyén lyc tly tién bang cach rang
bude quyén luc vao chc dao luat dugc xBY
dung 15 rang, chit ch&”; 3 hodc 14 “doi
hoi/yéu chu cac quan chirc chinh quyén vd
cong dan bj ring budc va phai hanb xir phi
hop véi phép luat™. O goc 4o rong hom,
Rule of Law dugc xem [a “mdt hé thong/co
ché ma trong do khéng c6 chid thé ndo, ngay
ca nha nudc, duge dimg rren phap luat; l'lUl
ma phép ludt bao vé cac quyen co ban va tht
cd moi ngudi déu cd thé tiép can cong 197s
hogc 14 “mGt nguyén tic quan tri ma trong
d6 moi ca nhan, t6 chuc, thiét ché, cong va
tu, bao gbm nha nuéc, deu phai tuén thi
phap luat ma duge cong bé cong khai, dugc
ap dung binh ding va dugc phan quyet mot
cach doc Iap, phu ho'p véi cac nguyen tic va
tiéu chuan nhan quyén quoc 18", Nhu viy,
theo nghia rong, Rule of Law ddng thoi doi
héi cac bién phap béo dam tuén thu cac
nguyén tic thuong t6n phap luft, binh ding
trude phap luét, chiu trach nhiém truée phap
lugt, cong bing trong 4p dung phap luat,
phan quyén, sy tham gia clia ngudi dén vao
qué trinh ra quyet dinb, tinh tin cdy phap ly,
ngin ngira sy tuy tién va tinh minh bach cba
phép luat va tha tuc’.

Xem: The World Bank (2005), “‘Rule of Law as a Goal of D
bttp://www.worldbank.org, truy cap ngiy 28/10/2017.
Xem: A.V Dicey (1979), Introduction to the Study of Law of the Constitution (A.V. Dicey With an Intro-
duction by E.C.S. Wade), The MacMillan Press, London, pp.188-193.

Xem: “Rule of Law", htips:/www.lexico.com/en/definition/rule_of law, truy cip ngay 25/10/2019.

Xem: Brian Tamanaha (2007), “A Concise Guide to the Rule of Law”, p.3, hitp/ssrn.com/abstract=1012051,
truy cp ngdy 28/10/2019. Ciing xem: Brian Tamanaha (2012), “The History and Elements of the Rule of

Law", Singapore Journal of Legal Studies, 2012(Dec), p.233.

Xem: The World Justice Project, https://worldjusticeproject.org/about-us/overview/what-rule-law, truy cip

ngay 7/5/2018.

Xem: UN Security Council (2004), The rule of law and trausitional justice 1n conflict and post-conflict so-

cieties: report of the Secretary-General, doan 6; http:/www.refworld.org/docid/45069c434.html, truy cip

ngay 7/5/2018

Xem: UN Sccurity Council (2004), tdi liéu da din.
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Mot sb nghién ciru dé chi ra nhimg
Dguyen tic cy thé ma Rule of Law bao ham,
bao gom cac khia canh hmh thire, thi tuc va
ni dung?, Cac khia canh vé hinh thirc va thi
tuc (dugc coi 1a Ruje of Law theo nghia
hep), nhin manh t6i tinh hinh thirc hay cac
dc tnmg ma mét hé théng phap luat phai
b, nhu: phip luat c6 tinh téng quat, rd rang,
thich hop, én dinh, c6 thé tién doan va khéong
hdi 6, dugc ép dung cong bing va vé tu
(thudng lién twong t6i nguyén téc trinh oy
phap ludt cong bang/due process of law).
Trong khi do, khia canh ndi dung (dugc coi
la Rule of Law theo nghja rfng), lién quan
61 mot sé gié trj dao dic chinh tri, nhu: hé
théng kinh té, hinh thitc chinh quyén, quan
niém vé quyén con ngudi,..

Tir nhimg phan tich & trén, c6 thé djnh
nghia, Rule of Law la viéc Idy phap ludt va
tink than thuong tén phdp lugt lam yéu 16 co
s0, dinh hwéng, chi phéi hoat djng ctia mét
xd hgi. No6i cach khac, Rule of Law bude
moi chil thé trong xa hdi (nha nude va moi
t chitc, c4 nhin) vdo mdt “ludt choi” chung,
trong d6 phép luat 14 chudn muc déj chiéu.
Tuy nhién, phap luat theo Rule of Law phai
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dap tmg nhitg yéu cAu nhit dinh va duoc
gin giir, bao dam béi cc dinh ché chinh tri-
phép 1y va truyén théng. Pay chinh la didu
lam cho Rule of Law khéac véi Rule by Law
(phép tri/ dung phép tri). Rule of Law ciing
¢6 ndi ham réng va bao trim hon so voi
thut gt Nha muéc phdp quyén dang duoc
sir dung phé bién ¢ Viét Nam va hai thugt
ngir khac “ghn giii” véi né 1a Rechisstaat vi
Etat de droif’.

Ngay nay, Rule of Law di dugc thira
nhén 1& mt gia tri c6 tinh phé quét trén thé
gidi, ca trong nghién ciru hoc thuét va thuc
tién chinh tri-phap 1y. G chp d6 quéc té, Lién
hop quédc coi Rule of Law 1a mét nguyén tic
v& quan trj nha nwéc va xa hdi, c6 tinh toan
chu va déng vai trd nén tang cho cac quan
hé quéc té'. Nghi vién chau Au ciing coi
Rule of Law 12 mét nguyén tic chung cho t&
chire, hoat dong cia bd may nha nudc cia
cac qubc gia trong khu vc'!.

2. Quyén lam chii cia Nhin dan

Dan chu (democr acy, ueng Hy-Lap:
demoskmhe) la thuat ngit bit ngudn n‘x thuc
tién doi séng chinh tri xa hi Athens cb dai,
noi ma quyén luc nha nudc tdi cao (kratie)

8 Xem: Jeremy Waldron (2016), “The Rule of Law”, (Standford Encyclopedia of Philosophy), https:/plato.
stanford.edw/entries/rule-of-taw/, truy cap ngdy 25/10/2019; Katrin Blasek (2015), The Rule of Law in
China. A Comparative Approach, Springer, pp.9-11; Brian Tamanaha (2007) va Brian Tamanaha (2012), tai
liéu da din.

9  Xem: Danilo Zolo (2007), “The Rule of Law: A Critical Reappraisal”, trong: Pietro Costa, Danilo Zolo
(edited), The Rule of Law: Hlstory, Theory and Criticism, Published by Springer, the Netherlands, tr.11-13.
Ciing xem: Cao Huy Thuin (2007), “Nha nuéc phép quyén”, Tia Séng Online, ngay 24/12/2007,
hutp:/Ntiasang.com.ve/-dien-dan/nha-nuoc-phap- quyen- -89, truy cap ngay 28/10/2017.

10 Xem: Loi nol dau, Piéu | l-hen chuong Lién hop quoc L&i n6i dau Tuyén ngén phé quét vé nhin quyen
Nghi quyét cta Pai hoi déng vé Rule of Law ngay 30/11/2012 (A/RES/67/1), tai: https:/www.un.org/
ruleoflaw/files/A-RES-67-1.pdf, truy cap ngdy 29/10/2019.

11 Xem: Ricardo Gosalbo-Bono (2010), “The Significane of the Rule of Law and Its Implications for the
European Union and the United States”, University of Pittsburgh Law Review, Vol. 72:229, pp.229-360.
Cfing xem: The Principle of the Rule of Law, Report of the Committee of Legal Affairs and Human Rights,
6 July 2007, tai: https://assembly.coe.int/nw/xmU/XRef/X2H-Xref-ViewHTML.asp?FileID=11593&lang
=EN, truy cdp ogay 29/10/2019.
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thudc vé dai hi toan thé nhimg ngudi binh
dén (demos). Dén cach mang tu san, khai
niém nguoi bink dan duoc thay thé bing
khai niém Nhdn dén, va dao chii dugc hiéu
13 mét chinh quyén ma & d6 quyén lyc téi
cao thugc vé nhan dan, hodc néi theo
Abrabam Lincoln, 14 mét chinh quyén “cia
dan, do dap, vi dan™"?.

Nguyén tic chi quyén nhin dan bit
ngudn tir 1y thuyét khé woc xd héi cha
Rousseau, ¢6 ndi dung 13 moi quyén lyc (nha
nuéc) thude vé nhan din, dugc thye hién
thong qua cac cudc hoi nghj nhin dan (cic
nha nuéc rong 16m cb thé cb cic co quan dai
dién). Chi quyén nhin dén la mot gia tri
khéng thé phan chia, khéng thé chuyén
nhuong va duoc cac nha nude hién dai thira
nhén, xem d6 13 m{t nguyén tic co ban cua
Hién phip.

Quyén lam chii cia Nhdn dén 13 khia
canh thyc tién cia dan cbi, duge thé hién chi
yéu théng qua kha ning tham gia vao ddi
séng chinh trj ciia ngudi dan. O céc nha nude
dan chi, ugucn dan thiét lap nén chinh quyen
thdng qua chn phap va biu cir, va trec nep
sit dung quyén |a chi cita minh dé tham gja
vio céc cong viéc ciia nha nude. Nhu vay, dé
dan chu c6 tinb thue chat, Nhin dan phai
nhan thirc duge quyén 1a chi va lam chu cia
minh, va nha nuéc cd nghia vu ton trong, bao
vé va bao dam c6 cac phuong tién dé nguoi
dan tham gia chinh tri. Quyén ciia nguoi dan
tham gia vio doi sdng chinh tri thé hign truée
hét & viéc Nhan dan Ia chi thé xay dyng Hién

12 Xem: U.S. Department of State, Democracy in brief, p.1,

amgov/30145/publi -english/d

phép ma 1a co s¢ thiét 1ap nén chinh qu)’e"’
tiép theo, Nhan dan sir dung céng cy biu e
dé tw minh hodc hwa chon ra cac dal dién
tham gia vao chinh quyén; va cubdi cung,
bing cich van dyng céc quyén con nglro’l vé
din sy va chinh tri, Nhan dan tnyc tiép tham
gia vio cc quy trinh cua chinh quyén (cong
viéc ctia nha nude).

& Viét Nam, tu twéng dén cha tién bd
phuong Tdy dugc du nhép cing voi qua
trinh thuc dia héa cia ngudi Phip tir nhimg
nim cudi thé ky 19 vi sém duge céc nha
yéu nuéc tiép thu va truyén ba nhim muc
tiéu trude hét a khai dén tri, v sau d6 1 4é
déu tranh gianh dgc 13p cho dan tdc. Chinh
vi vy, cac khai ni¢m vé dan chu thuong
duge céc nha yéu nude dién gidi véi ngdn
ngi gian di, gan giii va d& hidu véi ngudi
dan. Vi dy, theo Chu tich H5 Chi Minh, dan
chi gbm hai khia canh: Nhdn dén li chi, 1a
mit hinh thirc ciia dan chi, thé hign vi thé
va tur céch clia ngudi dan dbi véi Nbhi nuée
va x hdi; va Nhdn dén lam chu, 1a mit thuc
té cua dan chu, thé hién kha ndng, nang luc
clia ngudi dan hudng va sit dung quyén la
chil cia minh.

3. Mbi quan hé giira phap quyén va quyén
13m chii cia Nhin din

Mot ly thuyel khong thé glél quyet
dugc tht ca moi vén dé cira doi song chinh
tri, vA cc x4 bgi khac nhau cin két hop
nhiéu phuong thirc khac nhau dé ¢6 thé van
hanh. Mic di ché do dan chu d3 tr thanh
phé quat, nhung n6 vin c6 nhilng nhuge
diém nhét dinh".

tai: bttps://photos.state.gov/libraries/

in-brief.pdf, truy cip ngay 14/12/2017.

13 Xem: David Held (2013), Cic md hinh quan i nha nuée hign dai, (Pham Nguyén Truong dich), Nxb. Tri

Thire, Ha Noi, r.439-441.
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Thir nhdt, v& co ban, dan chit 14 sy tin
twomg vao mot hé théng cai tri theo da sb va
trao quyén cho cac dai dién (ohiing nguoi ({ai
tri) théng qua béu cir (do d6, dan chi nhicu
khi duoc quan niém mét cich don gidn 13
nhing cudc biu cir dinh k). Tuy nhién, vén
& nan giai 1 sau khi lya chon dugc cac dai
dién, lam sao dé ngudi dan c6 thé kiém soat
ho khéi sy lam dung quyén lyc? Trén thuc
té, mot chinh quyén duoc hinh thanh qua bau
cir ddn chii vAn c6 thé “khong higu qua, tham
nhiing, thién cin, vd trdch nhiém, bi chi phdi
bdi cac diic quyén,...”".

Thir hai, cin bénh tiép theo cua dan
chit 13 su “rdi loan” khi x& hdi bat dong ¥
kién ma tir dé ¢6 thé din dén sy chuyén ché
doc tai. Ngay tir thoi cb dai, Plato trong téc
phim Céng héa d3 miéu ta cin bénh nay cia
ché d6 dén cha véi 4n du vé “ngudi thuyén
truéng” nudi mdt con vat “vira 1én vira
khoe” (d4m d6ng quén ching)'s. Hoic binh
tugng nén din chu Athens thoi cb dai timg
dugc vi nhu con tau da vuot qua moi nguy
hiém clia séng gi6 va bo tép, numg lai
khong thé cip bén ngay ca khi da gin bo'e.
Thyc té cho thiy, mt hé théng chinh trj dan
chii ciing c6 thé bi ling doan bdi tién bac va
nhimg ké cudng tin, ma vi du tiéu biéu nhét
12 vigc Adolf Hitler da tré thanh Qudc
trudmg Birc-qudc-x3 qua mdt cude béu cir fir
do. G day, quan niém cho ring da s6 luén
dung 12 mot sai 13m, boi d6 c6 thé [a mot
hinh thitc chuyén ché doc tai 4p dat lén thiéu
s6. Trong trudng hop ndy, “y kién phé

NHA NUGC VA PHAP LUAT

théng” hodc “dan ¥” ¢6 thé nguy hiém hon
ca syr tiy nghi hanh déng cua chinh quyén"’.

Nhu vay, cin cé mét c4i gi d6 bd khuyét
cho dan chil. Trong thuc té, phép quyén (va
chii nghia hién phap constitutionalism)
c6 thé déng vai trd nay. D6 la béi mét chire
ning quan trong cla phap quyén la ngin
ngira sy tity nghi hanh dong cia chinh quyén
va nguy co lam quyén ciia s6 déng bing cac
gi6i han phdp ly hay nhitng quy trinh, thi tuc
dinh trude va duge cong bd rd ring. N6 doi
hoi, khéng chi cac co quan nha nudce, ma ca
cdng ching ciing phai tuén tha phap luit
trong moi hanh djng. Néi cach khac, hanh
d6ng ciia chinh quydn va cdng ching phii
hop hién v hgp phép, khong duge mau
thuin hodc xung dot véi nhimg ngan cAm hay
gidi han. Néu cé sy mau thufn, phéap luat
phai duoc thay dbi theo cac thi tuc truée khi
hanh ddng c6 thé duoc thuc hién. Cing vé&i
d6, phap luat phai cung cip nhimg phuong
tién phép 1y c6 thé ngin can nhimg hinh
dong khong hop hién va hop phép.

Su két hop giita dan chu, phip quyén
va chu nghia hién phép tao thanh mét nén
dan chi hién dinh (constitutional democracy,
hay dén chu ty do) da dugc thyc hanh &
nhiéu quéc gia trén thé gidi, thé hién qua cac
hinh thirc tham gia chinh trj rong rii, cung
v6i chc cong cu hién dinh gi6i han quyén
lyc. Trong mot nén dén chu hién djnh, khong
nhimg quyén luc ciia chinh quyén, ma quyén
lyrc ciia dan chiing ciing bi gidi han. Theo d6,
trong qué trinh thiét 1ap ban hién phép dan

14 Xem: Samuel Huntington (2012), The Third Wave: Democratization 1o the Late Twentieth Century,
University of Oklahoma Press, Norman and London.

15 Xem: Plato (2014), Céng hoa, (B3 Kbénh Hoan dich), Nxb. Thé gi¢i, Ha Noi, tr 429, 439-440.

16 Xem: Evelyn Shuckburgh (1889), The Histories of Polybius, Vol.J, (translated from the text of F. Hultsch),

MacMillan and Co., London and New York, p.495.

17 Xem: Ly Ba (2012), “Phép‘n’i la gi?”, trong: Vii Céng Giao... [va nh.og. khac] (d8ng chu bién), VE phip
quyén va chu nghia hop hiéo: Mbt sé tidu lu@n cua cac hoe gia nude ngodi, Nxb. Lao dgng, Ha Noi, .28,
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chi, y chi ciia nhén dan chi c6 thé duoc hién
thyc hoé thdng qua céc thu tuc, quy trinh
dinh truéc (nhu: biu cir, phan quyén, tw
phép ddc lap). Bing cich nay, ngudi dan
cam két tun thi nhimg thi tuc va quy trinh
di dugc 4n dinh, qua d6 phong ngira kha
ning chinh quyén c6 thé bi diu ddc boi
nhing si mé, ¥ mubn va cam xic nhét thoi
cuia dan ching. Dong théi, didu nay cling
ham y ring chinh quyén s& khong thé tuy
¥ diéu hanh qudc gia theo nhimng mong
mubn riéng.

Tém lai, phép quyén (va chu nghla
hién phap) bé khuyét cho nhu-ng han ché ciia
dan chu, tao ra mot khudn khd thé ché va
phap luat 4n dinh cho viéc thyc hanh dén
chu (hay quyén 13m chu cia nhén déan). Tuy
nbién, sy bén vimg ciia phap quyén khong
phu thudc vao tinh chit phuong tién cia
phép luat, ma phu thudc vao mirc d¢ déc 18p
clia phép ludt so véi cac thé ché khac cia xa
héi (nhu: chinh tri, tén giéo),'® va kha ning
rang budc cac thé ché xa hoi d6 vao phap
luat'®. Nhu vay, mot xa hoi 6 thé du nhap
va tao ra dugc mot hé lhong phap luat day
du, nhung chua chic c6 dugc phap quyen
Pé ta0 lap va duy tri duqc phép quyen céc
chi thé trong xa hoi can tin tudng rang phép
luat nén va ximg dang ¢ vi tri théng tri, va
phap luét phai thoa man nhimng thudc tinh
nhét dinh (nhu: duge dinh truée, duge ap
dyng cong bing, nhat quén) va dugc gin git,
bao dém bai c4c dinh ché chinh m-phap ly
va truyén théng (nhu: phan quyén, tu phap
doc lap).

18 Xem: Ly Ba (2012), ti liéu da din, tr.27.

4. Phdp quyén va quydn lam chi ciia
Nbin dén & Vigt Nam hi¢n nay

4.1. Trén phwong dign Iy lugn

Tir khi thanh 1ap (1930) dén nay, Pang
Cong san Viét Nam ludn tim kiém va thir
nghiém xay dumg md hinh nha nuéc va phép
ludt phd hop véi muyc tiéu chinh tri cua
Dang la xdy dymg ché d6 chu nghia xa hdi
& Viét Nam. Cho dén trude Dai hoi Pang VI
(1986), muc tidu ciia Dang vé co ban 14 xiy
dung “pha nuéc chuyén chinh vo san” theo
hoc thuyét Méc-Lénin, va xem dé 1a md
hinh nha nuéc ciia thoi ky qua do. Tuy
nhién, ké tir sau Pai hoi Dang VI, nhan thixc
v& chitc ndng va nhiém vy cia Nha nréc da
¢6 sy dbi méi: “thé ché héa bing phép ludt,
quyén han, lgi ich, nghia vy cia nhan dan
lao déng vi quan 1y kinh té, x3 hgi theo
phép ludt... bao dam quyén dén chi thit sy
cia nhan dén...”. § day, yéu t§ chuyén
chmh (tic quan 1y nha nuéc va xd héi cha
yéu bing dudng 18i, nghi quyét cia Ding)
43 dugc 1am nhe di va nhudng chd cho yéu
t6 phap quyén (quan 1y nha nuéc va xa hoi
bing phap luat). Ngoai ra, ké tir sau Dai hgi
Déng V1 cac quyén dén chu ciing dugc dé
cao hom, da dugc thé ché hod trong Hién
phép ndm 1992.

Cac chuyen dong theo hudmg nep thu
cac yeu t6 phédp quyén va dan chu cu thé
nhu: xay dung Nha nuéc phap quyén, phan
cdng va phoi hop trong viéc thye hién quyén
luc nha nuéce, Nha nudc quan 1y xa hoi béng
phip luat, bio dam va phit huy cac quyén
dén chu cua nhén dan,... tiép tuc duge néy

19 Xem: Barry Weingast (2010), “Why Developing Countries Prove So Resistant to the Rule of Law”, in:
James Heckman et al. (editors), Global Perspectives on the Rule of Law, un!ledge-Cavendish.
20 Xem: Pang Cong san Viét Nam (2006), Van kign Pai boi Dang théi ky P6i méi (Bai héi V1, VI, vin,

IX), Nxb. Chinh trj quéc gia, Ha Ngi, tr.124-125.
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ra va thuc déy trong Dai hoi Péang VII
(1991),2 VIIT (1996), IX (2002), va X
(2006)22. Dén Pai hoi Dang X1 (2011) va XII
(2016), céc vén dé nhu: kiém soat trong viéc
thuc hién quyén lrc nha nuéc, Nha nuée
duoc td chirc va hoat déng tuan thi nguyén
tic phap quyén, hoan thién cc ché bao vé
Hién phép va phap luat,.. . tiép e duge bd
sung vi nhin manh hon, cing ¢b thém 1y
ludn cia Pang vé xdy dyng Nha nuéc phap
quyén & Viét Nam®.

Qua cac vin kién Pang néu trén,
nhimg dic trung ciia Nha nuéc phép quyén
& Viét Nam da duoc dinh hinh kha 3, bao
gbm: (1) Nha nuéc ctia Nhan din, do Nhén
dan, vi Nhin dén, thé hién quyén 1am cha
cua Nhan dan. (2) Nha nuée duge td chic
va hoat déng dya trén co s& Hién phap, ton
trong va bao vé Hién phap. (3) Nha nuéc
quan ly xa hi bing phap luat, bio dam v tri
161 thuong ctia phap ludt rong ddi sbng xd
hoi. (4) Tén trong va bio vé quyén con
ngudi, cic quyén va ty do clia cbng dan. (5)

2

NHA NUGC VA PHAP LUAT

Quyén lyc nha nude 14 théng nhét, ¢ s
phan cdng, phéi hop, va kiém soat 1n nhau
gifra cdc co quan nha nudc trong viéc thyc
hién c4c quyén 13p phép, hanh phdp, tw phap;
¢6 sy kidm tra, giam sat chat chg viée thirc
hién quyén lyc nha nuéc cua Nhén dan
thong qua céc td chirc xa hoi. (6) Nha nude
va x4 hoi do mot dang duy nhit linh dao 1a
Pang Cong san Viét Nam?.

Nhitng phén tich néu trén cho thy
khuynh huéng & Viét Nam tiép thu va ép
dung try lal céc yéu t6 hop 1y ciia hoc thuyet
phép quyen ma dang dugc 4p dung phé bién
trén thé gii. Tuy nhién, trong giéi hoc thuft
& Vigt Nam, nhén thirc vé phap quyén vin
con thidu rd rang, chua théng nhat va cé
nhimg didm chua hgp 1y, trong d6 déng
tranh Judn nhét 13 xu huéng ddng nhét phap
quyén (Rule of Law) véi Nha nuéc phap
quyén (the state governed by the rule of
law)®. Sy déng nhét niy da dén t6i tinh
trang dong nhét cac yeu to céu thanh cua
phédp quyén véi cic yéu t6 chu thanh cia

22

23

24

25

Xem: Dang Céng sdn Vigt Nam (1994), Van kién Hoi nghi dai bidu toan qubc giita nhiém ky khéa VII,

Nxb. Chinh trj quéc gia, Ha N§i, tr.56-58; Pang Cdng san Vlet Nam (1995), Van ki¢n Hoi nghj 140 thir
tam Ban chép hanh Trung wong khéa VII, Nxb. Chinh tri quc gia, Ha Noi, tr.23-27; Ding Cong san Viét
Nam (2006), ti liéu da dﬁn, r.297, 327-329; Dang Céng sén Viét Nam (2007), Vin kién Dang toan tdp,
Tép 51, Nxb. Chinh trj quoc gia, Ha Noi, tr.462-468.

Xem: Vi Cdng Giao (2014), “Nha nu6c phép quyén & Vigt Nam' Nhan thire, trién vong va thach thic
nhin tir Hién phap nim 2013", trong: Pao Tri Uc, Vi Céng Giao (ddng chu bién), Binh lugn khoa hec
Hién phép nuwéc CHXHCN Vlél Nam nim 2013, Nxb. Lao d6ng-x3 hdi, Ha Noi, tr.658-665.

Xem Dang Cong sin Viét Nam (2011), Vin kién Dai ho1 dai biéu toan qudc Jan thir XI, Nxb, Chinh m
quoc gia — Sy that, Ha Noi, tr 52, 246- 247 Dang Cong sén Viét Nam (2016), Viin kién Dai ho1 dai biéu
toin quéc khoa XIL Nxb. Chinh try quoc g1a, Ha N§i, tr.175.

Xem: Dao Tri Uc (chu bién), M6 hinh t6 chirc va hoat doug ciia Nha nuée phip quyen xa hoi chu nghia
Vigt Nam, Nxb. Tu phép, Ha Néi, tr.233-315; Do Tri Uc (2015), Gido trinh Nha nuéc phip quyen Nxb.

Pai hoc quéc gia Ha N6i, Ha Noi nim 2006, tr.266-267.

Xem: Nguyén Dang Dung (2014), “Nha nudc phap quyén 1 tinh than phap lujt hay 1i dGng quy trinh?”,
Tap chf Khoa hgc BHQGHN Lu:il hoc, 56 1(2014), tr 55; Nguyén Dirc Minh (20183) “Khai niém, néi
dung cia nguyén téc phap quyen” Nha nuéc va Phap luét, s0 6/2018, tr.4; Nguyén Btrc Minh (2018b)
“Mt s6 quan ni¢m ve phip quyén trén thé 816i”, Nha nude va Phip luét, 56 10/2018, tr.3; Nguyén Birc
Mich (2019), “Nguyén thc phap quyén trong hé théng céc nguyén tic ca nha nude phap quyén Nghién
clru Lip phap, s6 9(385)/2019, r.3-8, 23; Nguyeu Van Quén (2017), “Sy phd bién ctia chu nghia hop hién
va nha nude phap quyén nhu mét chudn muc quéc &7, Nghién ciru Lip phép, sé 15(343)/2017 tr.10-19.
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Nha nuéc phap quyén, hay tham chi con cé
su ddng nhit phap quyén voi “phép tri”
(Rule by Law). Tir cac phén tich trén va theo
tac gia, phap quyén (Rule of Law) c6 ngudn
gbc riéng va c6 ndi ham rong, bao trim hon
so voi nha nude phap quyén, Rechtsstaat, va
Etat de droit; sy dong nhat céc thudt ngir nay,
dac biét la gitra phap quyén va nha nudc
phép quyen 1a khién cudng va lam hep di
dang ké n01 ham ctia phap quyén/nguyén tic
phap quyén.

4.2. Trén phu’o'ng dién thyec tién

Trong h¢ thong phap luat hién hanh ¢
Viét Nam, hdu hét cac quyén din chu cia
nhén dan déu dd duoc ghi nhan trong Hién
phép ndm 2013 — dao ludt co ban, cé hi¢u
luc phap 1y cao nhat. Tuy nhlen do Hién
phap khong c6 hiéu lyc tryc tiép nén cac
quyéen dan cht quan trong (nhu: tr do hiép
hdi, héi hop, biéu tinh,...) can duogc cu thé
héa bang vin ban luat méi c6 thé thye thi
dugc. Trong khi 46, mot s6 quyén ty do dan
chu quan trong, cho dén nay van chua duoc
cu thé hoa bing vin ban luat nhu quyén biéu
tinh, 14p hoi. Piéu nay di gy anh hudng t6i
viéc bao dam quyén 1am chii cta nhén din.
5. Phwong huwéng thiic diy phip quyén va
quyén lam chi ciia Nhin din & nudc ta

Qua ndi dung & cic muc trén, c6 thé
thay phap quyén va quyén lam chii ciia Nhan
dan déu khéng phai la nhimg pham tri méi
& Viét Nam, nhung lai chua duge 1am 1 va
nhan thirc day du. Diéu ndy din t6i viéc thiét
ké va trién khai cac chu truong, bién phap
cai cach thé ché nha nudc, xay dung va hoan
thién hé thdng phap luat con nhiéu han ché,
chua dép tmg dwoc cac yéu cau dit ra cua
tinh hinh méi.

Hién tai, vé dudmg 161, muc tiéu xay
dung Nha nuweéc phip quyén cia Nhan dén,
do Nhdn dén, vi Nhin ddn da duge Dang va
Nha nudc khing dinh. Cac nguyén tic nhu:
phén cong, phéi hop va kiém soét quyén luc;
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tap trung dan chi: dam hao sy ianh dao cia
Dang;... da dwoc xac dinh 1a nén tang cua
vige xdy dung va cai cach hé thonz chinh tri.
Do @6, yéu cau quan trong la can phai c6
thém nhimg nghién ciu lam 6 néi ham,
cach thirc 4p dung va cac véu mu lap phap
cu thé dé thuc hién cac nguyén tic nay trong
thue té theo huong “xiy dung Nha nwoc
phadp quyén ciia Nhdn dan, do Nhdn dén, vi
thn ddn”. Ngdy nay, trong boi canh toan
cAu hoa, hoi nhap quéc té va xay dung Nha
nugce phap quyen, khi nghién cini vé cac vin
dé nay, bén canh cac gia tri cbt 151, tién bd
cua chu nghia Méc-Lénin ma can tiép tuc
vén dung, dong thoi cén tiép can va khing
dlnh cac gia tri, nhdn thu’c mdi cia nhan 1oai
vé dan chi, phap quyén nhim mo ra trién
vong cho viéc cai cach thé ché va quan tri
nha nudc & Viét Nam,

Tir cach tiép can nhu trén, c6 thé goi
mé mt s6 phuong hudng, giai phap nhu sau:

Thir nhdt, viéc thiic ddy phan cong-
phéi hop- ~kiém soét quyén lhyc giu’a cac co
quan 1ap phap-hanh phap-tu phap cén duoc
tiép tuc lam 1d hai van dé co ban sau: quan
hé gitra cac nhanh quyén e 13p phap- hanh
phap-tu phap cin duoc hiéu nhu thé nao‘? la
quan hé ngang hang hay khong?; mbi quan
hé gilta Pang lanh dao-Nha nude quan ly-
Nhén dan lam chi dugc hidu nhu thé nao
trong bdi canh Dang linh dao toan dién,
tuyét d6i Nha nuée va xa hoi.

Thir hai, yéu ciu cip thiét cing c¢d
kénh giam sat, phan bién hién hanh cia Mat
tran TH quéc Viét Nam, dSng thoi phat trién,
da dang hoa cac kénh giam sat khac thong
qua mé rong cac quyén dan cha (nhu: ty do
bao chi, hiép hoi, ho1 hop, bleu tinh) dé thic
day co ché giam sat quyén luc nha nudc.
Pic biét, can c6 thém nhimg nghién ctra lam
ro vi tri, vai tro va co ché véan hanh clia cac
kénh gidm st niy trong bdi canh dic thu cda
Viét Nam.



Thié ba, chn tiép tuc nghién ciu méi
quan hé gitta chi quyén nhan dén va vi tri
lanh dao todn dién cva Déng d6i voi Nha
nuoc va xa hi, ndi dung va phuong thirc lanh
dao ciia Pang ddi véi Nha nudce va xa hoi, co
ché chiu trach nhiém cia Pang truéc Nhan
dén. 4y la nhimg vin d& m&i dugc dé cap va
nhén manh trong Hién phép, nhung cén nhiéu
khia canh chua dugc phan tich 1am 5.

Thir t, cén tiép tuc 1am 13 cac vén dé
gi6i han quyén va tam dinh chi thuc hién
quyén co ban cﬁa cong dén, tiéu chi ap dyng
khi han ché quyén o ban ma khong lim mét
di ban chit cia quyen, nep tyc nghién ciru,
hoan thxen khuén khd phép 1y de bao dam
c4c quyén hién dm.h trong thuc té.

Thif niim, cin nghién cuu thiét lap co
ché trao cho Toa 4n thédm quyén déc lap dé
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