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properties; land 
regime of land. 

Article History: 

Received 
Edited 

Approved 

07/01/2020 

12/01/2020 

15/01/2020 

n: 
on Land; rights of 
owners; ownership 

07 Jan. 2020 

12 Jan. 2020 

15 Jan. 2020 

Tom tat: 
Luat Dat dai nam 2013 dang dupe xem xet siia doi. Bai viet 
duai dSy nhin leii qua trinh du nhap va qua trinh cac nha lam 
luat nuac ta tung buoc cu the hoa quan niem sa huu toan dan 
ve dat dai; chi ra nhung dieu chua ro rang ciia che dp so huu 
va dua ra mot vai goi y chinh sach-phap luat co the can duac 
xem xet trong thai gian toi. 

Abstract: 
The Law on Land of 2013 is under amendments. The article 
below provides reviews of the process of introduction and the 
process of lawmakers in our country step by step concretized 
the concept of land ovmership by the entire people; points out 
the unclearities of the ownership regime and provides a 
number of policy and legal aspects which may need to be 
reviewed in coming time. 

1. Sd huu toan d^n ve dat dai: Tiep nhan 
quan nidm va qua trinh cy thi hoa 

Che do so* hihi dat dai trong ch luat: 
Td tidn chimg ta chac rang chua biet ddn 
khai niem sd hihi toan dan. Sd hihi dat dai, 
theo cd luat Vif t Nam, thudng phan thanh ba 
loai: rudng dat cdng (quan didn), rudng dat 
ciia lang (sd hiiu cdng ddng) va rudng dat tu 

(sd huu tu ciia ea nhan). Du nang vd hinh 

luat, song cd luat Viet Nam khdng thidu 

nhiing hat nhan dugc xem la ngn mdng eho 

phap luat sd hihi'. Truydn thdng da sd hihi 

dat dai ay tidp didn thai thugc Phap. Dan luat 

Bac Ky nam 1931 ghi nhan thuc ttang sd 

hliu dat dai thudc ca nhan hoac phap nhan 

ttong dd Nha nude, lang xa la nhung phap 

Qu6c Trieu Hmh Luat chiia dung vo s6 hat nhan cua Luat so hihi, cdc di6u nay da dupe ong Vii Van Mlu 
va hpc tro !a Ta Van Tai ban luan kha nhigu trong tac phSm The Le Code: Law in Traditional Vietnam, 
Harvard Umversity Press 1988. 
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nhan cdng. Vd dgi thd, sd hihi dat dai hinh 
thanh mpt each t\r nhien, dat dai cd the thudc 
sd hihi tu hoac ciia nha nudc. Trong do, theo 
dinh nghTa cua D ^ luSt nam 1931, Nha 
nudc la mgt khai nifm cu the, bao gom 
nhung phap nhan cdng cd tu each dgc lap, 
chi it gdm chinh quygn trung uong, eae 
ehinh quygn dia phuong va lang xa tu tri, tu 
quan .̂ Mdi mpt cap chinh quyen duge xem 
la mdt phap nhan cdng. Ciing nhu vay, hf 
thdng dang ky dign dia da cd mam mdng tir 
CO xua. Tir nam 1925, chiing duge chd dd 
thuc dan quy ehuan thanh mdt he thdng bang 
khoan dien thd hifn dai, thdng nhat̂ . Tdm 
lai, tir Qudc trigu hinh luat tdi Dan luat Bac 
Ky nam 1931, phap luat Viet Nam da de lai 
mdt di san phap luat sd hiiu vd dat dai, tuy 
khdng tinh xao, khai quat, va cao sieu nhu 
Vat quyen cua ngudi La-Ma, song ciing du 
minh dinh rd rang ai la chii nhan ciia hang 
ttam ttifu d thua dat kidn tao ndn lanh thd 
qude gia. Tige rang, nira the ky qua khdng 
may ai vun ven thgm cho nhihig di san quy 
bau dd. Dg xay lai nen mdng vung chac cho 
chd dp sd hihi dat dai ttong tuong lai, ngoai 
thao luan thang than va tidp thu kinh nghiem 
lap phap tien tign nude ngoai, chiing ta cung 
ndn hgc lai tir nhiing manh va ciia qua khir. 

Tiep nhan sô  fauii toan dan: Sd huu 
toan dan xuat hifn lan dau tidn ttong Hien 
phap Lien Xd nam 1936. Khai nifm nay 
dugc phat trign ttong thdi dai Stalm ban la 
bat ngudn true tidp tir cae tae phSm kinh dign 
eiia Karl Marx". Sau nam 1945, thue tg sir 
dung dat dai d Viet Nam chiing kign nhidu 
bien ddng. Ban Hien phap nam 1946 chua 
cd quy dmh ve sd hiiu toan dan. Mai tdi nam 
1959, khai niem nay mdi dugc du nhap. 
Hien phap nam 1959 tuydn bd "cdc hdm md, 
sdng ngdi, rimg cdy vd ddt hoang Id cua nhd 
nu&c, thupc sd huu nhd nu&c tuc Id s& hihi 
todn ddn"^. Luu y, vdi each hanh van nay 
ciia Hien phap nam 1959, sd huu toan dan 
ddng nghia vdi sd hihi nha nudc, tire la sd 
hiiu eiia chinh quydn. Sau dd, Hidn phap 
nam 1980 radi tuydn bd dat dai thudc sd hihi 
toan dan .̂ Didu thii vi la, nhu dng Nguygn 
Dinh Ldc thuat lai, khi thdng qua ban Hign 
phap nay nhidu dai bidu Qudc hdi thdi do 
van nghi rang "ddt dai thupc sd hiru todn 
ddn nghia Id mdi ngu&i ed mot mdnh ddt, khi 
gia tay thdng qua bdn Hiin phdp ndm 1980 
hp khdng hieu rdng tuyin bd sd hieu todn 
ddn vi ddt dai tuc Id ddng nghia vai qudc 
hihi hda ddt dai"'^. 

2 Xem Dieu 284 Dan lulit Bac Ky nam 1931. 
3 Xem them Nguyen Ngpc Dipn, M6i quan h? giiia dang ky bit dpng san va xac lap quygn so huu bat dpng 

san, Tap chi Nghien ciiu lap phap, co the tai ve tu: www.lapphap.vn. 
4 Khai niem sa hiiu toan dan xudt hien mpt each hp thflng tu Hign phap Lien bang X6 Viet 1936. Dieu 5 Hien 

phap 1936 Lien X6 quy djnh, so hihi nha nuoc hic la sa huu toan dan. Trong Tuygn ngon ciia Dang Cpng 
San 1848, Kari Marx chi diing khai niem "gesellschaftliches Eigentum" tiic la sa hiiu xa hpi, khong sir dyng 
khai niem Volkseigentum, tiic la so hihi toan dan. 

5 Xem Digu 11, 12 Hiin phap 1959 cua Viet Nam Dan chii Cong hoa. 
6 Xem Digu 19 HP 1980 CHXHCN Vipt Nam. Cach hanh van ciia Digu nay vay muon hSu nhu nguyen vpn 

Dieu II Hien phap 1977 ciia Lien X6. 
7 Nhm lai sy: ki?n nay, ong Nguyln Dinh Lpc nhan dinh: "Ddt dai thuoc so hihi toan dan la mpt khai niem 

tigp thu tu Hign phap Lien X6. Nhung ngu nhu sau Cach mang Thang 10, viec qu6c biiu hoa dat dai ciia 
Lign X6 la dg nhim vao giai cdp quy tpc vi khi do rupng dit dang a trong tay giai cap nay. Thi, a thai diem 
1980, ddt dai cua ta chii ygu da vg tay nong dan. Khong phai quy tpc hay dia chii, chinh nong dan nhan lanh 
hau qua ciia cac chinh sach do". Xem Tinh thdn Hign phap, Bao SGTT 24/09/2007. Dpc thgm Pham Van 
Vo, Chg d§ phip ly ve so huu va quygn tai san d6i vai ddt dai, Nxb, Lao Dpng 2012. 
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Dang sau so- huu toan dan la s^ hthi 
nha nUd'c: Thyc ra "sd hiru toan dan" ttdn 
het la mdt khai niera ehinh tri*. Khai niem 
nay rat khd diing nhu radt dinh nghia phap 
ly ttong didu chinh phap luat va cae giao 
dich phap luat. Gidi luat hpc XHCN trudc 
day da cd gang dien giai sd hihi toan dan 
ddng nghia vdi "sd huu nha nudc". Thdng 
qua nhung thii thuat rac rdi, vi du dua ra cac 
thuat ngu rat khd phan tach nhu chi dp s& 
hihi va hinh thuc sd hihi, Bd luat Dan su 
(BLDS) nam 2005 cua Vift Nam ttgn thye 
te tira each lam md dan "chg do sd hiiu toan 
dan", bien nd thanh khai nifm chung, rdi tir 
dd cu the hda dan qua eac dao luat va van 
ban dudi luat̂ . Tidp ddn, Bg Luat dan sy 
nam 2015 (BLDS nam 2015) cd 8 Didu quy 
dinh ve sd hihi toan dan nhu mdt hinh thiic 
sd hihi'". Cac loai tai san thudc sd huu toan 
dan duge Didu 197 BLDS nam 2015 djnh 
nghia la "tdi sdn cdng thudc sd him todn ddn 
do Nhd nu&c dgi dien chu s& hieu vd thdng 
nhdt qudn ly". Nhu vay, cd 2 tigu chi nhan 
didn sd hihi toan dan: (i) dd la cac cdng san, 
(ii) do Nha nudc thuc hidn eac quydn sd hiiu. 
Neu so sanh vdi BLDS nam 2005, ed the kdt 
luan rang 8 Dieu cua BLDS nam 2015 thue 
su khdng radi, khdng rd rang gi han so vdi 
cac quy dinh da ed trudc day. So sanh vdi 
phap luat Trung Qudc, sau han mdt thap ky 
ttanh luan dir dpi, mdt dao luat ve Vat quygn 
dugc ban hanh nam 2007, Digu 45 ciia dao 
luat nay co ten gpi la sd hiiu nha nudc, song 

cung ehi din chieu vdn ven ed mdt y ''s& hihi 
nhd nu&c, ticc Id sa hiru todn ddn"^^- Tuu 
ehung lai, gkn mdt thg ky hi khi duge dua 
vao sir dung cho ddn nay, qua hai BLDS nam 
2005 va 2015, "sd huu toan dan" vin la mdt 
khai nidm chmh tri hem la khai nidm phap 
ly, gay khd khan dang kd trong thyc tidn 
phap ly, bdi ngudi ta ludn phai truy tim ai 
(hoac rihumg ai) ehinh la ngudi chu dieh 
thuc cua khdi tai san khdng Id duge eoi la 
"sd hiru toan dSn". Ghi nhan dat dai hay 
doanh nghiep nha nudc (DNNN) thudc sd 
him toan dan, song Hien phap va phap luat 
hidn hanh ludn phai tim each cu the hda, quy 
dinh rd ai la (nhiing) ngudi ehu dich thue 
trdn hang trieu manh dat hoae la ehii dich 
thyc ciia phan vdn Nha nude dau tu trong 
hang ngan DNNN. 

2. Nhirng quyen tai san tir xu^t Men dir^ 
khai niem sff hmi toan dan 

Quyen su dung ait (QSDD): Sau khi 
ban hanh Hign phap nam 1980, cae ric rdi 
dan xuit hifn ttong chd do quan ly dk dai. 
Nha nudc tuy tu nhan la dai dien chii sd hiiu 
duy nhdt, song khdng thg true tidp sir dung 
va khai thac hang ttam trieu d thiia dkt ldn 
nho tren qudc gia nay. Ban diu Nha nudc 
cam mua ban dat dai, mgi ehuygn nhugng 
can dugc Nha nude chap thuan nhu mot hmh 
thiic phan phdi hang hda. Sau nam 1986, cu 
thg la tu nam 1993, Nha nude timg bude ttao 
lai cac quygn ngay cang rdng rai ban eho cae 

8 Ngoai Tmng Quoc, Viet Nara, Dai Loan cung quy dinh trong Digu 143 Hign phap ciia hp r5ng ddt dai thuoc 
so huu toan dan: "All land within the territory of the Republic of China shall belong to the whole body of 
citizens". Tuy nhign, sau cau nay, cac cau tigp theo trong cung dieu luat do lai nhan manh quygn tu hiiu cua 
cac chii dat. 

9 Xera cac Digu 200, 201 BLDS nam 2005. 
10 Xem cac Dilu 107-204 BLDS nam 2015. 

11 Thara khao: Luat Vat quygn ciia CHND Trung Hoa ban banh ngay 16/03/2007. Chirong 5 (Cac Digu 45-69) 
cua dao luat nay co ten gpi: So hihi nha nuac, so hihi t |p the va so hiru ca nhan. Sa huu toan dan khong 
xudt hien a ten chuong, raa chi xudt hien nhu mot chu dSn a Digu 45 nhu da trich. 
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ca nhan va td ehiic dang su dung nhiing d 
thua dat ciia mmh. Tuy khdng ed quydn sd 
hihi tu nhan tuyft ddi, song chu nhan cua 
hang ttam trieu d tinia dit d Viet Nam ngay 
cang dugc hudng nhieu quyen tai san tren 
dat/hoae gSn lign vdi dit, ndi rdng dan qua 
cac ldn sua ddi Luat Dit dai. Ngoai trir ndng 
dan vdi dat ndng nghifp va ngudi thud dat 
tta tign thug hang nam cd quygn tai san 
tuong ddi ban chg, chii nhan ciia QSD cac 
loai dat khae da cd hang chuc quygn tai san 
cd tuih chat loai trir chang khac gi tai san tu 
nhan'̂ . QSDD d dd thi mang lai cho ngudi 
chil ciia nd nhiing quygn lgi chang khac gi 
dat tu d cae qudc gia tu ban. Tham chi, trong 
bdi canh quan ly nha nudc cdn yeu kem, he 
thdng dang ky bat ddng san edn phan tan, 
nhihig ngudi thau gom dat chua bi danh thue 
tai san dang kd, ngudi giau bdi tich tu dat dai 
da khdng phai chiu thug dang kd cho nen tai 
chinh cdng qudc gia. Nhu vay, trdn thuc tg, 
quan niem "sd hiiu toan dan" vd dat dai, ngu 
khdng duge cu thg hda bang nhiing chinh 
sach-phap luat quan ly chat che, cd nguy eo 
ttd ngn trdng rdng. Quan nifm "sd hihi nha 
nude" vg dat dai eiing chua chac tao ra thyc 
quygn cho Nha nudc, bdi cac quygn tai san 
mang tinh tu huu gan vdi nhigu loai dat da 
duge trao cho ca nhan/td chiic dang chigm 
hiiu. Nhu dudi uoi giii dng, mdt khi da trao 
cho tu nhan va khdng cdn la dat cdng, Nha 
nudc mudn thu hdi lai cac quyen tai san tu 
ay ciing phai kinh qua nhiing thu tuc tdn kem 
va nhigu khg. De minh chiing, chi phi dgn bu 
giai tda dd phat trign ha tang va chinh ttang 
cac dd thi da lam cho ehi phi eho mdi met 

dudng cua Viet Nam ddi khi len tdi 3,5 ty 
ddng, nhu bao chi dua tin thude loai "dit do 
bac nhat hanh tinh"'^. Tai cac dd thi, vide tim 
dugc rapt Id dat ttdng cho cae muc dich giao 
due, van hda, xa hdi, vi du dg md cac trudng 
mau giao, da ttd nen rat khd khan. 

QSD dat nong nghiep cua cae nong 
ho: Trong khi QSD cac loai dat khac dugc 
ddi xir nhu quyen tai san tu, dugc bao hd lau 
dai, vide thu hdi tdn kem va khd khan, ngudi 
ndng dan chi cd thyc quyen canh tac va 
hudng hoa lgi ndu ed, edn cac quydn dinh 
doat thucmg mai khac bi han che mdt each 
dang kd (quydn chuydn nhugng, thd chap, 
chuydn ddi muc dich sir dung). Luat Dat dai 
nam 2013 du da tang cudng dang kg quygn 
dugc bidt, dugc tham gia cua ngudi dan khi 
Nha nudc thu hdi dat ndng nghiep, song han 
didn, can cii bdi thudng va nhieu han che 
khac van tigp tuc dugc ap dung vdi dat ndng 
nghiep. Phin ldn phiic lgi ttong chuydn ddi 
muc dich sir dung dit dai da khdng den dugc 
vdi ngudi ndng dan. Dd la mdt thyc te phd 
bidn da dien ra trong vai chuc nam qua. 

Phan phdi flat dai; Vln giii quyen 
phan phdi thdng qua giao dat hoac cho thug 
dit, thudng khdng thdng qua mdt trinh ty 
eanh ttanh hoac diu gia minh bach. Trgn 
thuc tg, Nha nudc duy tti rapt chinh sach 
phan biet ddi xii giiia td chirc dugc giao dit, 
nha diu tu nudc ngoai thud dat va doanh 
nghifp Viet Nara thug dat. Trong do, neu 
khdng cd quan he than hihi, doanh nghiep 
trong nudc dupe ddi xu kem bmh dang hon 
so vdi doanh nghiep FDI'l Vd nguygn tac. 

12 Xem thgm cac Dik 105, 106, 111 LDD nam 2003, 120-142 LDD nam 2013. 
13 http://cafef.vn/con-duong-dat-nhat-hanh-tinh-35-ty-dong-moi-met-sap-trien-khai-tai-ha-noi-co-gi-dac-

biel2017 0620101122156.chn. 
14 D6i chiiu cac Digu UI va 120.2.C LDD nam 2003. Doanh nghiep FDI dugc uu dai dau tu pho bign bang 

miln va giam tign thue ddt, gia thug dupe tinh dn djnh, trong khi do DN trong nuac khong duac hucmg cac 
uu dai nay. 
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neu DN thug dat tta tien thud dat hang nam, 
quyen eua DN ddi voi QSDD kha ban chd, 
khdng bao gdm cac quydn chuydn nhugng, 
the chap, bao lanh hay gdp vdn bang QSDD 
da dugc thud. DN thue dat tta tidn thue dit 
hang nam chi ed nhiing quygn tai san ddi vdi 
cdng trinh xay dyng, nha xudng hoac cdc tai 
san tu hiiu khae gan lien vdi dat da dugc 
thud. Che do phap ly phien nhidu nay phan 
anh mgt thye tign, phan phdi dat dai ed 
truyen thdng tir ngn kinh tg kg hoach trudc 
day, can cd thdi gian dg chuyen ddi sang che 
dp thue dat ap dung chung eho mgi loai hinh 
DN. Dd minh chiing thdm, tuyet dai da sd 
cac gdi thau theo hinh thirc ddi dat lay cdng 
trinh (BT) hoae BOT, phat trign ha tang va 
nhan dugc quydn phat trign cac quy dat, dgu 
dugc chi dinh khdng qua dau thau canh 
ttanh'^ Ndi each khae, ttong phan phdi 
ngudn lyc dat dai, Nha nudc van dua ttgn 
quan tinh cu eiia nen kinh te kd hoach hda 
tap tnmg, chua ap dung nguygn tac cua ndn 
kinh te thi trudng. 

Quy^n dieu ti^t cua Nha niri^e: Cho 
dil QSD dat vdi hau bet cac chu sii dung, trir 
ndng dan ddi vdi dat ndng nghiep, nhu da 
trinh bay d ttgn, da ngay cang ttd thanh tai 
san tu cd gia, song quydn tai san cd tinh ehat 
tu nay ttgn thyc te chua dugc bao hd manh 
me va nhat quan. Didu nay cd ly do bdi Nha 
nudc van bao luu nhiing quygn can thiep 
manh me vao qua trinh sii dung dat. Luat 
Dit dai nam 2003 (LDD nam 2003) ghi nhan 
06 quygn dinh doat cua Nha nudc ddi vdi dat 
dai, bao gdm: an dinh muc dich sir dung cho 
cac d, thira dat thdng qua quy hoach; quyet 
dinh chuygn ddi muc dich sir dung dat; quygt 

dinh giao dit, eho thud dit; thu hdi dSt da 
giao hoac cho thue; dn dinh eac ban chd ve 
thdi gian v^ han mirc ddi vdi viec giao ddt 
hoac cho thue dit; dinh gia dlt'^ LDD nam 
2013 tidp tuc ghi nhan lai eac quyen nay. 
Ndu cac hanh vi ean thiep nay khdng bi giam 
sdt chat che, quy hoach tteo, quygt dinh thu 
hdi, ehuygn ddi mue dieh sii dung la nhihig 
hanh vi hanh chinh ngay lap tiic cd the tac 
ddng dang kd ddn dia td va cac giao dich nha 
ddt lign quan. Dung li quydn sd hiiu dat dai 
d qudc gia nao ciing khdng thd tuyet ddi, 
nhung su can thiep eua nha nudc vao quygn 
sd hihi nay phai minh bach, cd the tidn lieu 
dugc, dy bao trudc dugc, va phai bi giam sat 
chat che. O nudc ta, Nha nude ed quygn dinh 
doat cudi cung ddi vdi dat dai va Nha nuac 
cd quyen budc cac chu sir dung dat cd nghia 
vu chap hanh cae menh Idnh thu hdi dat. 
Trong ngdn ngy hanh ehinh xuit hien each 
dung tir xem thudng ngudi sii dung dit hifn 
him, vi du "thu hdi dit, giai tda mat blng, 
cudng chd", tya nhu hg la chudng ngai vat 
ciia cac du an phat tridn dit dai. Thigu mdt 
quan nidm sd hihi tu nhan mach lac vd dit 
dai da tao cho Nha nudc mpt quydn dinh 
doat dang kd. Ngudn gdc cua mgi bit cdng 
vg phiic lgi ttong khai thac va hudng dung 
dit ttong ba chuc nara qua, suy cho cung, da 
bit diu tir quydn tai san de bi tdn thuang ciia 
ngudi dan, nhit la ndng dan vdi dit ndng 
nghifp, va quygn luc chua bi kidm sodt mgt 
each chat che cua nha nudc khi Nha nudc 
tien hanh phan phdi dat dai thdng qua cac 
mfnh lenh hanh chinh. 

Phan tan thuc thi quyen dinh doat 
cua Nha nirî c vdi dat dai: Nha nudc la mdt 

15 https://baodauthau.vn/dau-thau/chan-chi-dinh-thau-du-an-do-nha-dau-m-de-xuat-72424.html 

16 So sanh Digu 5.2 Luat ddt dai nam 2003 vdi cac Digu 13-21 Luat Ddt dai nam 2013. 
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khai nifm truu tugng. Ngudi dSn cam nhan 
dugc Nha nudc thdng qua timg hanh vi cu 
thd ciia cdng chiie ttong bd may cdng quyen. 
Khdng ehi ed ndn hanh chinh, hang chuc van 
td chiic ldn nhd ttong hf thdng ehinh tri d 
nudc ta ddu cd quygn tham gia vao qua trinh 
dinh doat dit dai mgt each phan tan tir tten 
xudng dudi. Trong sd do, quan ttgng bae 
nhit ddi vdi gia tri dit dai la xac dinh muc 
dich sii dung thdng qua quy hoach, ehuydn 
ddi muc dich sii dung (tir dit ndng nghifp 
sang dit d hoae dat kinh doanh) eae quygt 
diiih thu hdi va in dinh gia dat. Quygn quy 
hoach dugc phdn bd cho Qudc hdi, Chinh 
phii, UBND cdp tinh va UBND cap huyen 
tiiy theo loai quy hoEich, kg hoach sir dung 
dit. Quy^n chuyen ddi myc dieh sir dung va 
thu hdi dit dugc phan cap xudng UBND cap 
tmh va huyfn hiy theo d6i tugng ngudi sir 
dyng dit bi thu hdi. Ly do de Nha nudc thu 
hdi dit dugc duy tri rdng rai, bao gdm cdc 
muc dich qudc phdng, an ninh, lgi ich qudc 
gia, lgi ich cdng ddng, phat trign kmh te. Khi 
Nha nude eo quygt dinh thu hdi dat, ngudi 
sir dung dat cd nghia vu giao lai dat eho Nha 
nudc. Nhu vdy, nhieu ca quan nha nudc, 
thdm chi ca quan ttong hf thdng chinh tri, 
ciing chia se nhiing quygn dinh doat dang ke 
ddi vdi dat dai. 

Ch^ d$ quy^n tai san da tang trSn 
dat: BLDS nam 2015, ngoai vife ghi nhan 
QSD dat la quyen tai san tai Didu 115,damd 
dudng cho viec ghi nhan cae quygn khac gan 
lien vdi dat hoac phai sinh tir ddt, vi du 
quydn ddi vdi BDS lien ke (tir Dieu 245 ddn 
Dieu 256), quyen hudng dyng (tu Didu 257 

ddn Didu 266), quyen be mat (tu Didu 267 
den Digu 273). Viec sira ddi Luat Ddt dai 
bugc phai tuan theo xu thd cdng nhan eae 
quyen tai san ed tinh loai tru nay, ddng ngMa 
vdi vifc gidi ban va giam sat chat che han 
quyen dinh doat vg dat dai cua Nha nude. 
3. Dinh hirong tang eircmg bao ve tot horn 
QSD dat cua cac chu dat 

Kinh nghiem Trung Quoc: Ngudi 
Trung Qudc da ty tm quay ttd lai vdi truyen 
thdng dan luat. Dao luat vg Vat quygn nam 
2007 vdi 247 Digu nhac lai cac nguyen ly 
can ban ciia Dan luat Trung Qudc da dugc 
ban hdnh tir nhiing nam 1925. "Sd hihi toan 
dan" chim nghim nhu mdt chii thich md nhat 
trong Dieu 45 ciia Luat Vat quydn Trung 
Qudc. Tren thuc td, d Trung Qudc, ddt dai 
thude sd hiiu ciia Nha nudc, dugc hidu Id 
ehinh quygn trung uang hoac chinh quyen 
dia phuang, sd hiha tap thg cua cac lang xa 
va huang thdn cd quyen ty tri kha cao. Mdt 
lang ed thg la chu sd hihi cua eae d thira ddt 
thude lang dd, nhidu lang da td ehiic khai 
thac hudng dung dit chang khde cac cdng ty 
cd phdn, mang lai lgi ieh cho toan bd ddn 
chiing cd hd khiu ttong lang ly''̂ . Quydn sii 
dung cac d thiia dit la cac vat quydn dugc 
Nha nudc dang ky, bdo hg chat che. Tnmg 
Qudc ciing tuydn bd ban chd nghigm ngat 
vifc chuydn dit ndng nghidp thanh dat d dd 
thi va tuydn bd thyc hien giam sat khdt khe 
quy tiinh nay'l 

Nen tang bao ho quyen tai san cua 
tung chu dit: Budc ngoat vd chinh sach d 
Viet Nam, ngu cd, theo tdi phai nhan didn 
that ddy dii cdc nii ro In chiia dang sau khai 

17 Saich, Anthony, and Biliang Hu. Chinese Village, Global Market: New Collectives and Rural Development: 
China in Transformation. Palgrave Macmillan, 2012. 

18 Di€u 43 Lu|t Vat quyln Trung Qu6c 2007. 
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niem "sd hiiu todn dan". Xet ve quyen nang 
kbai thac, hudng dung va dinh doat, tten 
thuc td hang trieu manh dat d Viet Nam da 
dugc sd hihi khdng khae cac tai sdn tu, dau 
hidu da sd huu vd quyen tai san Hdn quan 
den ddt dai Id mdt thye te khd cd the dao 
ngugc. Ngu manh dan chap nhan thyc te dd, 
cdn tim each lui ddn khdi "sd hihi toan dan" 
md quay ttd vd vdi truyen thdng da sd hihi 
doi vdi ddt dai. Du khdng cdn nam sd hihi 
vd dat dai, vdi tu each la quyen lyc edng 
edng, Nhd nudc ludn giii nhieu cdng cu 
ehinh sach dd phan phdi phiic lgi khai thdc 
va hudng dung dat dai. Vi nhiing ly do chinh 
tri, chac rang khdng the bd duge "sd hiiu 
todn dan", cho nen vd mat phdp ly chien luge 
phu hgp nhdt la ndng khai niem ndy thanh 
mdt quan nifm chinh tri. Sau do, bang cac 
ky thuat phap ly, cu thd hda khai niem chinh 
tri "sd hihi toan dan" bang cac cdng cy thyc 
td, mach lac hon ban, vi du: 

Tiep theo viec xac dinh QSD dat la 
quygn tai san cua chii ddt nhu da dugc quy 
dinh tai Didu 115 BLDS nam 2015, vd dinh 
hucmg phai siia ddi Luat Ddt dai theo hudng 
bao hd tdt ban cac quygn tai san cd tinh loai 
trir cua chu su dung ddt, 

Nhdt quan vdi nguydn tac chung da 
dugc xac dinh tai Didu 115 cua BLDS nam 
2015, Ludt Dit dai ndn phdn tach QSD dit 
thdnh hai loai: thir nhat, QSD dat thudc khdi 
cdng san theo Digu 197 BLDS, tiie la ddt 
cdng; thii hai, QSD dat thudc quyen tai sdn 
cua cac ca nhan, td chiic, tire la dat tu; 

Sau khi phdn tach QSD ddt cdng va 
dat tu, (khdi nidm dat cdng da dugc sir dung 
d mdt sd van bdn phdp ludt, song chua be sii 
dung khai niem dat tu), Ludt Ddt dai (sira 
ddi) ndn tigp tuc phat trign cac quygn tai san 
cu thg phai sinh tir hai loai ddt nay dya tten 
cac quygn tai san da dugc quy dinh tai 

BLDS nam 2015; 
QSD dit edng lai cd thg tigp tuc dugc 

phdn tach mach lac thanh dit cdng thugc 
cdng san cua chinh quygn trung uang vd ddt 
cdng thudc cdng sdn eua chinh quydn cac dia 
phuang. Vi dy, cdng san eiia cdc tinh, ciia 
cac chinh quydn dd thi, cac xa; cac phap 
nhdn edng do duge ty do dinh doat khdi 
edng sdn thudc sd huu eua minh tudn theo 
cdc nguyen tie cua ty chu ngan sach, tu quan 
dia phuang; 

Ghi nhan hien ttang sd him da tang ve 
QSD ddt va didu tigt chat che cac quygn tai 
san phai sinh ttdn ddt, cd the can luu y rang 
cac vat quygn khdng thg dugc cdc ehii the 
thda thudn qua khe udc, ma phai dugc phap 
ludt quy dinh (defined by law) thi mdi cd 
hieu lyc (vi du, cac quygn Udn quan den bift 
thy nghi dudng, cac sdn pham bdt ddng sdn 
dugc ggi la officetel, vira la can hd dd nghi, 
vira la van phdng..., tat ca cac san phdm nay 
chi dugc cdng nhan va bao hd, ndu da duge 
quy dinh bdi phap luat), QSD dit la mdt vat 
quyen do Nha nude quy dinh, khdng ngn dg 
cae bgn ty do thda thuan; 

Cdng nhan va bao hd mdt each chac 
chan hem quydn tai san cua chu sir dung dit 
tu, xem do la vat quyen vinh vidn, dugc Nha 
nuac cam ket bao hg lau dai. Nha nudc 
khdng the thu hdi, ma chi cd thd trung mua, 
trung dyng QSD ddt tu tudn thii theo cac quy 
trinh phap ly chat che. Nhu vdy, quy dinh 
Nha nuac cd quyen thu hoi dit phai duge thu 
hep rat dang kg, Nha nudc chi cd quygn thu 
hdi dat edng da cap, cho thug hoac xung 
cdng QSD dat tu ttong nhiing tinh hudng rit 
han chd. Ve dai the, neu da cdng nhan QSD 
dat tu Id quygn tai san vinh vien ciia cac chii 
sir dung ddt, thi Nha nudc khdng c6 quygn 
thu hdi cdc quydn tai san nay. 
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Nhu v|y, phdi sua Ludt Ddt dai theo 
hudng, Nha nudc khdng cdn quyen thu hdi 
ddt ddi vdi ddt tu, ndu mudn sii dung ddt tu 
cua eac td chiie vd ea nhan thi Nha nudc 
phai tudn thii eac quy dinh vd trung raua, 
trung dung... 

QSD d^t ndng nghiep: Luat Ddt dai 
nam 2013 da keo dai thdi gian giao dit cho 
ndng ddn tii 20 nam tdi 50 nam. Ddy Id mdt 
tidn bg, song van the hifn su thieu cdng 
bdng vdi ndng dan. Vi sao eac nha tu ban cd 
thd dugc cho thud dit tdi 70 nam (trong cac 
dac khu kinh tg da timg cd dy kidn keo dai 
tdi 99 nam) ttong khi ndng dan khdng dugc 
hudng mdt cam kit nhu thg. Ciing nhu vay, 
vi sao QSD dat d la tai san lau dai, vd ban 
dinh, cdn quygn tai sdn ciia ndng dan ddi voi 
dit ndng nghifp lai bi ban che vg ban didn 
(quy md), pham vi quyen, va thdi gian (50 
nam). Khd cd ly gidi thda ddng cho sy phan 
bift ddi xu nay. 

Dat cdng phai co chu rd rang: Tiiy 
theo phap luat cac nudc, bd bien, thgm luc 
dia, vung ttdi, rung tu nhidn, sdng sudi, 
ngudn nudc, tai nguydn ttong ldng ddt, cac 
dai dat ven sdng... cd the dugc tuygn bd la 
tai san qudc gia, hi cdm hoac giam sat cyc 
ky chat che vide chuygn nhugng ehiing'̂ . Bd 
bign, cac ngudn nudc ciia Viet Nam hifn da 
bi ehia eat bdi vd sd cac td chiic va doanh 
nghigp, dugc khai thdc vi lgi ich eac td chirc 
dd, cd nghTa la vi lgi ieh tu nhan. Hign phap 
nam nam 2013 va sau do la BLDS nam 2015 
ehi quy dinh vg sd hiiu toan ddn, ma khdng 
phan tach sd hiiu qudc gia va sd hun cua 
chinh quygn dia phuang. Ddng thdi, vdi xu 

the ghi nhdn ty chu ngdn saeh, ty quan dia 
phuang, da den liic cdn thao luan va ghi 
nhdn quydn sd hiiu cong san mdt each tach 
biet cua ehinh quydn cae dia phuang. 

Quan ly t^p trung dat cong & timg 
cap chinh quyen: Ddt cdng ed thg thudc sd 
hiiu cua ehinh quydn trung uang hoac dia 
phuang. Nen xem mgt cdp chinh quygn la 
mdt phap nhan cdng tdch biet, cac ca quan 
cd tinh giup vide eiia mgt cdp chinh quydn 
khdng phdi la phap nhdn cdng. Vi du, mdt 
bd la CO quan ciia Chinh phu, toan bp ehinh 
quygn trung uang la mdt phap nhdn cdng, 
song timg bd khdng phai phap nhan cdng 
ddc lap. Vi the, ndn chdm diit vifc cap sd dd 
cho timg CO quan nha nudc, vi du eho mdt 
bd. Dit edng thudc sd hiiu ciia chinh quyen 
timg cip phdi dugc qudn ly tap trung, thudc 
sd hihi cua qudc gia (chinh quydn TW) hoac 
dia phuang (ciia rapt tinh, mdt dd thi, mdt 
lang cu thd). Vd nguydn tac toan bd quy ddt 
edng eiia cbinh quydn trung uang hoac quy 
dit ciia cac chinh quydn dd thi hay cac tinh 
(ty hi dia phuang) phai dugc giao eho nhimg 
ca quan quan ly cdng san quan ly tap trung 
ciia timg elp chinh quyen. Ca quan dy dugc 
uy nhiem thuc thi cdc quygn cua chu sd hihi 
edng. Lam dugc nhu vdy se ban chg dugc 
nguy CO khai thac phdn tan, vi du, cac bd ddi 
dit liy cdng trinh mdt cdch tuang ddi tran 
lan trong thdi gian vira qua (tu nhan tigp 
nhan va khai thac thuang mai cdc Id ddt d 
trung tdm dd ddi lly viec phdt tridn, xay 
dyng, ban giao cac tru sd mdi cho ca quan 
nha nudc) • 

19 Xem them: J Gordley, A.T. von Mehren, An Introduction to the Comparative Study of Private Law, 
Cambrigde University Press, 2009, tr.157-167. 
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