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Tom the:

Bai viét phin tich mdt s6 quy dinh tuong dong va khic bigt
trong phap lu5| Vigt Nam va phdp lujt mot s6 quoc gia khic
trén thé gioi vé cb déng sing 1ap. Qua dé, cung cip nhimg
théng tin phép 1y quan trong gilp cho cic nha lap phép Vigt
Nam cé thé tham khio dé hoan thién quy dinh vé cb déng sing
13p trong théi gian tGi.

Absfract:

This article provides analysis of similarities and differences
from the laws of Vietnam and the ones of some other countries
on the founding shareholders. Thereby, it is to provide
important legal information that Vietnamese lawmakers may
get consultation to improve the regulations on’founding
shareholders in the coming time.

1. Quy dinh v& cb déng sing l4p trong
phép luit Vigt Nam

Theo quy dinh tai khoan 2 Diéu 4 Lut
Doanh nghiép nim 2014 thay thé Lut
Doanh nghiép nam 2005, ¢6 hiéu luc thi hanh
fr ngdy 01/07/2015, khai niém cb déng va cd
déng sang lap (CPSL) duoc hiéu ninr sau:

Cb ddng 14 c4 nhén, t chirc s& hifu it
nhit mét ¢b phﬁn clia cong ty cb phin
(CTCP). Con CDSL 14 ¢ déng s hiru it nhét
mét ¢b phin phé thong va ky tén trong danh

sach ¢b dong sang lap CTCP. Theo dé, khai
piém CBSL dugc hiéu & céc goc b sau:
Mt la, khai niém CPSL 13 6 dong chi
tén tai trong m6 hinh CTCP, khong ton tzi &
céc loai hinh céng ty khéc. Béi ¢, dic thd
ciia CTCP 14 vén diéu 1& cia cdng ty phii
dugc chia ra thanh nhiéu phin bing nhau goi
lacd phan vi nha du t (c4 nhén, t chirc)
s¢ hiru cb phan tal CTCP dugc goi la co
ddng, con chi thé séng lap cong ty dugce goi
la CDSL. Trong khi ¢ cac loai hinh cong ty
khac nhu cdng ty trach nhiém hiru han
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(TNHH) hai thanh vién hogc cong ty hop
danh, nha diu tr g6p von thanh l3p cac
cong ty nay dugc goi 14 thanh vién cong ty
va ngudi sing lap ra céc cong ty nay dugc
g0i 14 thanh vién sang |ap, khong déng nhét
voi khai ni¢m CDSL & mé hmh CTCP. S&
di ¢6 su khéc biét trén 1a do cu tric vén
dleu 1€ cia CTCP phai dugc chia thanh cac
¢b phan c6 ménh gi4 bing nhau (theo quy
dinh cua phép ludt chimg khoén thi ménh
gi4 cb phin trong cic CTCP déu béng nbau
13 10.000 ddng/cb phin), didu ndy khéng
dién ra trong mé hinh céng ty TNHH hoic
cong ty hop danh.

Hai la, CDSL ciing chi ta cb déng phd
théng. B&i I¢, hiéu theo quy dinh tai khodn
2 Pidu 14 Lujt Doanh nghi¢p nam 2014,
diéu kién bit bude dé tr¢ thaoh CDSL 1a nha
diu tr do phii s hiru tdi thiéu 1 ¢4 phén phé
théng — loai ¢b phén bit budc phai c6 trong
moi CTCP tai Viét Nam (khic v6i cac loai
¢b phin wu dai khong nhét thiét phai c6
trong CTCP). Tir 46, c6 thé suy luén rang,
thue chit CBSL ciing chi 1a co dong pho
théng do ho c6 ndm gitr co phin phé théng.
CPSLc6 day du che quyén va nghia vu cua
¢d dong phd thong nhur quyén chuyén
nhuong ¢ phﬁn quyén tham dur hop, phat
bleu biéu quyet tai Dai hol dong cd dong,
quyen duge vu tién mua co phan méi phat
hanh, quyén duge huong co e fr hoat dong
kinh doarh cia cong ty, néu ho nim giir tr
10% cb phén phd théng trong thai han lién
tuc it nhit 6 thang (hodc ty 18 nho hon quy
dinh tai Diéu 1é cong ty) thi ho con ¢6 quyén
dé cir ngudi vao Hol déng quén tri, Ban
kiém soat . Céc quyen ndy c6 thé khéng c6
& mot sb co phan wu dai. Cbéng han, c6 dong
& hitu ¢b phan uu dai bneu quyet thi khéng
dugce chuyen nhuong c6 phin nay do quy
dinh cam doén tai Luat Doanh nghiép nim
2014 Trong khi co ddng vu dai hoan lai va
¢b déng wu dii ¢b tic thi lai khong duge
tham dy hop, biéu quyet tai Dai hoi dong cb
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déng, khong co quyén dé cir nguoi vao Hoi
dong quan tri, Ban kiém soat cua cong ty
theo quy dinh tai Luit Doanh nghiép ndm
2014, ké ca tai Lut Doanh nghiép nim 2005
truée do.

Ba I, CPSL c6 thé 13 c& nhén, tb chue.
Bin chét cta CTCP la cong ty déi vén, co
quyeu phét hanh ) p}ueu ae huy dong vén
trong cong ching dé phyc vu cho hoat déng
ddu fu, kinh doanh ciia doanh nghiép. Vi
viy, phap lu4t doanh nghiép tai nhiéu quéc
gia trén thé giéi déu cb quy dinh thong
thoang v& chu thé tham gia CTCP theo
huéng khéng dat diéu kién nha déu tr dé
phai 12 mdt ¢4 nhan hodic mét td chuc nhét
dinh. So sdnh véi md hinh cdng ty hgp danh
thi tu cach ctia nha dAu nr tham gia cong ty
¢6 sy khéc biét 16n. Do ban chit phap Iy cta
cbng ty hop danh 14 cong ty d6i nhan nén cac
sang 1ap vién cua cong ty nay la thanh vién
hop danh phéi 1 cA nhan, khéng thé 14 phép
nhén. Trong khi CDSL tham gia CTCP rat
da dang, khong gidi han phai 14 c4 nhan hodc
13 t5 chirc. Thuc 1€, c6 nhimg CTCP ma
thanh phén chi thé tham gia thanh 1ap chi
bao gbm nha diu tu c4 nhan hojic chi gém
nha du nr t4 chirc (chc quy dAu o, cac ngan
hang thuong mai, cdc cbng ty kinh doanh
chimg khoan, céc cong ty gop vén vao
CTCP nhdm muc dich tim kiém 1¢i nhuan)
hofc ciing c6 nhimg CTCP c6 sy cong
hudng gita nha dAu tr c4 nhén va nha diu
tr t6 chire 13 diéu thudmg thiy trén thi truéng
chirng khoan. Tuy nhién, theo quy dinh tai
khoan 2 Diéu 18 Luat Doanh nghiép nim
2014, dé trg thanh CDSL cita CTCP thi nha
dAu tu ¢4 nhan phai c6 day du ning luc hanh
v) dén sy va khong thudc céc trudmg hop bi
cAm thanh lap, cim quéan 1y doanh nghiép
theo quy dinh tai khoan 2 Djdu 18 Luét
Doanh nghi¢p ndm 2014. Ngoaira, d6i véi
nha dau tu 13 t& ‘chirc muon tham gia thanh
l3p CTCP thi té chitc d6 phai cé tu cach
phép nhin (phap nhan phai héi du 4 didu



kién quy dinh tai Diéu 74 B3 luat Dan sy
nam 2015)

Bn I3, CDSL phai s& hitu cb phén dat
mire t8i thiéu luft dinh.

Theo quy dinh tai doan 1 khoén 2 Diéu
4 Luﬁt Doanh nghiép nim 2014: dé trgs thinh
b déng cia CTCP, nha dhu nr phai s¢ huu
itnhét 1 cb phén. Vi co phan décothélacd
phan ph théng hodc ¢b phan wu d3i (c6 thé
lacd phén ru ddi biéu quyét, cé phén wu dai
hoan lai, cb phan wru di ¢ tirc hotic ¢b phin
wu dii khac duge quy dinh tai Diéu I¢ cbng
ty cb phén). Song, dé tré thanh CDSL, theo
quy dinh tai doan 2 khoan 2 Didu 4 Luat
Doah nghiép ndm 2014 thi nha dAu tu phai
so bitu it nhét 1 cd phén phd thong - day 1a
cd phén dugc CTCP ban dai tra trén thi
trudng va ciing 14 cb phin quan trong nhit,
phéi co trong moi CTCP tai Viét Nam. Hiéu
theo quy dinh trén tai Luat Doanh nghiép
ném 2014, diéu ki¢n co ban nhét d& mot nha
dau tu trés thanh CDSL I3 ho phai nim giit
¢b phin pho thong, chir khéng phai s¢ hiru
bt ky cd phan no trong CTCP. Piéu d6 ¢6
nghta 12 néu cb déng khéng s& hiru ¢b phin
phé thong ma chi s& hifu c6 phin wu dai thi
ho khong thé tré thanh CPSL cita CTCP.

Nam la, CDSL phai ky tén vao danh
sich CDSL ciia CTCP. Néu nhu truée thdi
diém thang 07/2015, dé tr& thanh CDSL thi
nha dAu tw phai kY tén vao didu I¢ ciia CTCP.
Song, tir ngay 01/07/2015, theo quy dinh tai
khoan 2 Diéu 4 Luat Doanh nghiép nam
2014, nha ddu tw chi cin ky tén vao danh
sach CPSL cua CTCP 1a tré thanh CDSL.
Nbu vay, khong phai ¢b ddng nao ¢6 s& hiru
cb phan phé thong hodc tham gia vao quéd
trinh thanh lap CTCP, ¢6 ky tén vao bin diéu
18 caa cong ty déu 12 CBSL. Thuc chét, chi
nhitmg ¢ dong tr nguyén chap nhan tro
thanh CPSL bing viée ho tnre tiép ky vao

1 Didu 4 Lugt Doanh nghi¢p nim 2005.
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danh sach CDSL do cdng ty lép theo miu do
B K¢ hoach va Piu tr quy dinh thi mét
chinh thire tre thinh CDSL cua CTCP. Quy
dinh méi nédu trén vé CDSL tai Ludt Doanh
nghlep nim 2014 thé hién sy linh hoat cho
nha dau tu theo huéng Nba nuée ton trong
quyén ty chi kinh doanh, t quyét dinh
quan hé ndi bé cia CTCP nhiéu hon so véi
quy dinh tai Luat Doanh nghiép nim 2005
trudc 6. Vi vy, kbdng phai nha diu tir no
tham gia thanh lp CTCP déu phai 1a CDbSL
ma diéu quan trong 14 nha dAu tr dé ty quyét
dinh hg c6 muon trg thanh CDSL hay khéng.
Véi cach nép c4n niy, nha Jam luat chi dit
Ta yeu chu “mém” 4p dung déi voi CTCP la
chi cin CTCP dam bao sé luong CDSL tdi
thiéu 13 3, khong bugc nha diu tu tham gla
thanh lap cong ty, xiy dung, théng qua dieu
1& cong ty déu 13 CDSL nhu quy dinh tai
Luat Doanh nghiép nim 2005’

2. Quy dinh v& ¢§ déng sdng 14p cia cong
ty ¢ phin tai mot sé qudc gia trén thé gisi
2.1. V& khdi niém cé déng sang lgp

Hoa Ky la mét nha nudc lién bang va ¢
nén kinh te 16 nhit thé gidi, cAu thanh bdi
trén 50 tidu bang trai dai tir Tay sang Dong,
véi2 hé théng hién phap va phap ludt cing
t6n tai song hanh nén quy dinh ca phap luat
tai c4c tiéu bang ciia Hoa Ky vé hinh sy, dén
sy, diu tu, doanh nghiép c6 thé khong ddng
nhét. Di di c6 mét dao lujt thong nhat vé
thuong mai ban hanh ndm 1990 (UCC 1990)
song Hoa Ky khong c6 mot dao ludt cong ty
thong nhét cho ca lién bang. Phép lujt tai cic
txeu bang cua Hoa Ky ciing c6 nhimg céch
tiép cén khac nhau & cac quy dinh vé CTCP
n6i chung va khai niém ve CDSL néi riéng.
Cu thé: Luat Cang ty cia Tiéu bang Texas
hoan toan khéng néu khéi niém CDSL ma
chi c6 khai niém cb déng. Theo d6, c6 déng
1a ngudi ma tén cua ho dugc ghi trén ¢b phin
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phat hanh cua cong ty, duoc ding ky trong
hd so chuyén nhuong cd phén va duge luu
tru béi cong ty?. Theo quy dinh cia phép luat
tiéu bang California, CBSL duoc hidu don
gian 14 nhimg ngudi c6 ky tén vao ban diéu
1 cua CTCP?.

O Pan Mach, Luét Cdng ty co phin nim
2000 khéng néu dinh nghia vé khai niém
CDSL, ma quy dinh mét CTCP duoc thanh
1ap boi mét hoac nhiéu CPSL; cac CDSL
phai ky vio ban diéu 1& ciia CTCP*. Pbap
luat New Zealand khéng quy dinh trrc tiép
vé& CDSL, ma chi x4c dinh c6 déng la nguoi
ma tén ctia ho duoc ghi trén it nhit mot ¢
phin dang ky ctia cong ty. Truée khi ghi tén
vio cb phan ding ky cua céng ty thi tén cia
nha dau tr d6 duge ghi trong hé so ding ky
doanh nghiép tai thoi diém ding ky doanh
nghiép®. Tai Canada, CDSL la nguéi ky tén
vao didu 1¢ cia CTCP. Trong khi d6, &
Cong hoa lién bang Dirc, nhitng cb déng
tham gia xay dung didu 1& CTCP déu dugc
goi 14 CDSL’. Ph4p luat An Dé quy dinh
CDSL la ngudi hdi du 3 tiéu chi sau: 1) La
ngudi cb tén trong ban cao bach hoidc bao

céo thuong nién cua cong ty; 2) La nguoi
kiém soat hoat ddng ciia cong ty mjt cach
tryc tiép hodc gian tiép véi tu cach cb
déng, gidm déc cong ty hojc chirc danh
khac; 3) La ngudi ¢ thé dva ra dinh huéng
va chi dao cho hoat dong cuia Hoi ddng quan
tri. Phép luat Cambodia ciing c6 quy dinh
trong déng nhu tai tiéu bang California
(Hoa Ky) khi dinh nghia CDSL 1 ¢4 nhan
ky tén vao bang diéu 1& cia CTCP®. Luat
Coéng ty cua Lién bang Nga khéng dinh
nghia truc tiép COSL ma chi quy dinh:
CDSL 1a nhitng cdng dan hoZc thyc thé phap
1y 83 théng qua quyét dinh thanh 1ap CTCP®.

2.2. Vé 56 lwgmg c6 dong sing lap

Theo quy dinh cia phap fuat Thai Lan
dé thanh lap mot CTCP thi can it nhét 15 ¢d
déng 1 thé nhén, c6 diéu 1§ cong ty vA tuéin
thi cic quy dinh khéc tai Luat CTCP'®. Phap
luat Australia quy dinh, cic cong ty noi
chung va CTCP néi riéng khi thanh 14p thi
chi can it nhét | nha dAu nr'. Tei Dai Loan,
dé thanh 1ap CTCP thi cin 1 hodic tir 2
CPSL". Luat Céng ty Thyy Dién nam 2005
quy dinh, céc céng ty TNHH |80 CTCP phai

2 Xem: Muyc 69, section 2 Ludt Céng ty An P§ nim 2013; http://www.mca.gov.in/Ministry/pdf/
CompaniesAct2013.pdf.

3 Xem: Muc 1 Phin | Luit Céng ty thuong mai California 2005, sira déi, bé sung 2011;
https://law.j _|usua com/codes/callforma/zﬂoslcorp html.

4 Xem: Muyc 3 Phin I Lujt Céng ty cé phin Dan Mach 2000; http://www.doingbusiness. org/law-library.

5 Xem: Diéu 96, Phan VI Ludt Céng ty Newzealand 1993; http://www.legislation. govt.nz/act/ pub-
1ic/1993/0105/1atest/whole.html.

6 Xem: Myc 2 Phin 1 Lujt Céng ty Thu:mg mai Canada 2015; http://laws-| 1ms_|usnce ge.ca/eng/acts/C-14/.

7 Xem: Diéu 28 Lujt Céng ty cb phin CHLB Pirc 1965, duge stra ddi, bd sang ngay 09/09/2010;
http://www. nononrosefulbnghl com/files/german-stock-corporation-act-147035.pdf.

8 Xem: Khoané{)-eu 88 Luat Doanh nghlcp dmong mm(‘ bodia 2006; http://si; rtoers. N

)} Apl f-the-ki

9  Xem: Diéu 10 Luat Céng ty cb phin CHLB Nga 1995; hitps://www.wio.org/english/thewto_e/acc_e/rus e/
WTACCRUSS8_LEG_394.pdf -

10 Xem: Section 16 Luat Cong ty cb phan Théi Lao 2009; htth/WWW.dbd.go.ﬂl/dbdweb_en/ew(_news_php?
nid=3932.

11 Xem: Section 114 Phén [l Luit Céng ty Australia 2001; https://www,legislation.gov.aw/Details/
C2018C00031.

12 Xem: Pidu 128 Ludt Céog ty Pai Loan Trung Qudc 2009; bttp://www.bycpa.com/html/news/
20132/1793.html.
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cb it nhat 1 CDSL hofc nhidu hon tai thoi
didm thanh lap, nhung CDSL phai 14 1 thé
nhén hodc | phdp nhén c6 noi cu tri hogc ¢6
tru s& tai khu vure kinh té Au Chau hoic tai
Thyy Dién; néu 13 mét ca nhan ngudi Thuy
Dién thi phai c6 ning lyc phap 1y". Phap
luat Cong hoa lién bang Pirc va Cong hoa
lién bang Nga cho phép mét CTCP c6 thé
dugc thanh 1ap bdi 1 hogc nhidu cd déng.
Viéc thanh lap CTCP tai Nga doi hoi phal
th6ng qua mét Hol nghi thanh lap bao gbm
nhiéu CDSL (neu chi c6 1 CDSL thi ¢ déng
ndy ty ra quyet dinh thanh l4p). Tai Hol nghi
thanh lap nay, c4c CPSL s& biéu quyét theo
ty 1¢ % dé bau ra cic co quan quan trj clia
CTCP". Tai Nhat Ban, khi thanh 14p CTCP
thi cac cb déng séng 13p phai 6 trich phi¢m
chun bj diéu 1& cong ty vaky tén, ghi 1d ho
tén (ké ca dong déu néu cb) vao ban diéu 16
clia cdng ty'.

2.3. Ty Ié ndm giit ¢6 phan ciia cé dong
sdng ldp khi thanh lap céng ty

Tai Thai Lan, CTCP thanh 1ap phai c6 it
nhét 15 CBSL va céc CDSL phai mua duge
it nhit 5% s6 vén diing ky ciia CTCP tai thai
diém thanh 13p'e. Luat Céng ty ndm 2005
clia Thuy Dién yéu chu tht ¢4 cac CDSL phai

KINH NGHIEM QUOC TE

£6p du cd phin tai théi didm thanh I§p cong
ty"’. Tai Italia, cac nha dau tr sing lap CTCP
phai thanh to4n du tién mua cd phan véi ty
1& it nhit 25% truéc khi thanh lp cong ty's.
Theo quy dinh cuia phap luat Dai Loan,
CbSL khong bi bit budc mua mot ty 1& cb
phan téi thiéu taj thoi diém thanh lap CTCP,
Luat Cong ty Dai Loan chi yéu cau CBSL
sau khi thanh ton di tién mua ¢ phin lan
dau phét hanh cia cong ty tal thoi diém
thanh lap 1a dugc. Tai Nga, tdi thiéu 50%
¢b phan phét hanh réng réi ra bén ngoai tai
thai diém thanh 14p CTCP phai dugc thanh
todn du trong thai han 3 théng | ké tr ngay
ding ky thanh lap. Dm véi cb phan clia
CDSL s& khéng c6 quyén biéu quyet neu
CDSL khdng thanh thoan du tién mua cd
phén, trir trudng hop diéu 1§ cong ty c6 quy
dinh khac®. Tai Trung Quéc, truée ngay
01/03/2014, theo quy dinh tai Luét Cong ty
ndm 2005, cac cdng ty khi ding ky thanh lap
phai ding ky tbi thiéu 30.000 t& va sb von
g6p ban diu cia cc CDSL phii t6i thiéu

20% vén dang ky, déng thoi s6 vén gép ban
&Au cua cb dong phai dugc thanh ton du tai
thoi diém thanh 1ap cong ty, con sb vén gbp
con lai thi thanh toan trong thoi han 2 nim,

13 Xem Section 1 Churmg 2 Luit Céng ty Thyy Dién 2005; http:/law.au. dk/ﬁlcad.mm/www asb, d.k/omasb[

rhvervsjuridiskinsti Gultforgoogle/EMCA/National

THE_SWEDISH_COMPANIES_ACT.pdf.

14 Xem: Pidu 9 Luat Cong ty cb phin CHLB Nga 1995; https:/www.wto.org/english/thewto_e/acc_e/rus_e/

WTACCRUSSS_LEG_394.pdf.

15 Xem: Didu 26 Ludt Cong ty Nbt Ban nam 2005; http://www.jap 1

id=2052&vm=04&re=02

lation.eo.ip/law/detail/?

16 Xem: Didu 16 va Diéu 17 Luft Cong ty cb pban Thai Lan 2009; bttp://www.dbd.go.th/dbdweb_en/

ewt_news.php?nid=3932.

17 Nguén: http://www.lindahl.se/media/480245/doing_business_in_sweden.pdf.

Xem: “A review of UK and Italian and UK Company Law" A joint study by Consiglio Nazionale dei
Dotteri Commercialisti a degli Esperti Contabili and The Assoctation of Chartered Certified Accountants
Published by the Certified Accountants Educational Trust, London July, 2009, tr. 22.

Xem: Didu 131 Luat Céng ty P41 Loan Trung Quéc 2009; htip://www.bycpa.com/html/ news/20132
/1793 .html.

Xem: Didu 34 Lujt Céng ty cb phin CHLB Nga 1995; https://www.wto.org/english/thewto_c/acc_e/rus_e/

WTACCRUSS8_LEG_394.pdf.
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phét hanh ciia cong ty, dme déng ky trong
hd so chuyén nhirong cb phin va duge hru
trif boi cong ty”. Theo quy dinh ciia phép lujt
tidu bang California, CPSL duoc hiéu don
gian 13 nhimg ngudi ¢6 ky tén vao ban diéu
1& ciia CTCP?.

& Pan Mach, Lut Cang ty cd phin nim
2000 khéng néu dinh nghia v& khai niém
CDSL, ma quy dinh mét CTCP dugc thanh
1ap bdi mt hozc nhiéu CPSL; c4c CDSL
phéi ky vio ban diéu 1& cia CTCP*. Phép
luit New Zealand khéng quy dinh tryc tiép
vé& CDSL, ma chi xc dinh ¢4 dong 14 ngudi
mé tén cia ho duge ghi trén it nhit mt cd
phén dang ky cia cong ty. Trude khi ghi tén
vio cb phan ding ky cua cong ty thi tén cua
nha dAu tu d6 duge ghi trong hé so ding ky
doanh nghiép tai thai diém ding ky doanh
ug}uep‘ Tai Canada, CDSL 13 ngudi ky tén
vao didu 1& cia CTCP®. Trong khi do, &
Cdng hoa lién bang Dirc, nhimg cb dong
tham gia xdy dung didu 16 CTCP déu duoc
£oi la CDSL’. Phap luét An Pj quy dinh
CDBSL 1a nguoi hdi du 3 tiéu chi sau: 1) La
ngudi c¢d tén trong ban cdo bach hodc bao

céo thuémg nién ciia cong ty; 2) La ngudi
kiém soét hoat déng cita cong ty Mot cach
true tiép hodc  gidn tiép vei tu cach 14 cb
déng, gidm déc cong ty hosic chic danh
khac; 3) La nguei c6 thé dua ra dinh huéng
va chi dao cho hoat dong cua HoI déng quan
tri. Phap luat Cambodia ciing ¢6 quy dinh
tuong ddng nhu tai tiéu bang California
(Hoa Ky) khi dinh nghia CDSL la ca nhan
ky tén vao bang didu 1¢ cia CTCP®. Ludt
Céng ty cla Llen bang Nga khong dinh
nghia tryc tiép CDSL ma chi quy dinh:
CDSL la nhitng cong dan hoc thyc thé phap
ly da !hong qua quyét dmh thanh 1ap CTCP’.

2.2, Vé 56 lugng c6 dong sdng ldp

Theo quy dinh cia phap lu4t Thai Lan,
dé thanh 13p mdt CTCP thi can it nhét 15 cb
déng la thé nhan, c6 diéu 18 cdng ty va tuin
thil cac quy dinh khac tai Luat CTCP'. Phap
luat Ausiralia quy dinh, cac cong ty ndi
chung va CTCP ndi riéng khi thanh |8p thi
chi chn it nhét 1 nha déu tu'". Tai Dai Loan,
dé thanh lap CTCP thi cén | hojc tir 2
CDSL'. Luit Céng ty Thuy Dién nim 2005
quy dinh, cic cong ty TNHH 1n CTCP phai

2 Xem: Muc 69, section 2 Luat Céong ty An P§ nam 2013; http://www.mca.gov.in/Ministry/pdf/
CompaniesAct2013.pdf.

3 Xem: Myc | Phin 1 Luit Cong ty thuong mai Califoroia 2005, sie ddi, bé sung 2011;
https://law justia.com/codes/california/2005/corp.html.

4 Xem: Muyc 3 Phin ! Lugt Céog ty cb phiin Pan Mach 2000; http://www.doingbusiness.org/law-library.

5 Xem: Didu 96, Phin VII Lugt Cong ty Newzealand 1993; hitp://www.]egislation.govt.nz/act/ pub-

1ic/1993/0105/1atest/whole. html.

Xem: Muc 2 Phan ] Luit Cbng ty Thuong mai Canada 2015; hnp://Iaws-lo_is.jugﬁcc.gc.ca/eng/acm/c_14/_

Xem: Diéu 28 Luft Céng ty cb phin CHLB Dirc 1965, dugc sira d6i, b3 sung ngay 09/09/2010;

http://www. nonomosefulbngh( com/files/german-stock- corporation-act-147035.pdf.

8 Xem: Khuan 6 B:eu 88 Luit Doanh nghu}p thucmg mal Cambodia 2006; http:/sin-partners.com/law-on-
pl f-the-ki d

- o

9 Xem: Diéu 10 Luit Céng ty cb phin CHLB Nga 1995; https:/www.wio.org/english/thewto_e/acc efrus of
WTACCRUS38_LEG_394.pdf -
10 Xem: Section 16 Luat Cang ty cé phin Thai Lan 2009; http://www.dbd.go.th/dbdweb_en/ewt _news.php?
nid=3932.

11 Xem: Section 114 Phin 11 Luat Cong ty Australia 2001; httpS://www.leglsla(ion.gov,au/Demls/
C2018C00031.

12 Xem: Didu 128 Luat Céng ty Déi Loan Trung Quéc 2009; hup://www.byepa comhimynews/
20132/1793 html.
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¢6 it nhét 1 CDSL hojic nhiéu hon tai théi
diém thanh lap, nhung CBSL phai 1a | thé
nhan hozc 1 phap nhén ¢6 noi cu tni hoic c6
try 56 tai khu vyre kinh té Au Chéu hoic tai
Thyy Pién; néu 14 mét c4 nhan nguoi Thuy
Dién thi phai c6 niog lyc phap 19", Phap
Judt Cong hoa lién bang Pirc va Cong hoa
lién bang Nga cho phép mdt CTCP co thé
dugc thanh 13p bai 1 hojc nhiéu ¢ déng.
Viéc thanh 1gp CTCP tai Nga ddi hoi phai
thong qua mdt H6i nghi thanh 13p bao gdm
nhidu CDSL (néu chi c6 1 CDSL thi ¢b dong
ndy tu ra quyét dinh thanh 18p). Tai Hoi nghi
thanh 13p ndy, cic CDSL s& biéu quyét theo
ty 16 % dé bau ra cic co quan quan trj cia
CTCP", Tai Nbat Ban, khi thanh 1ap CTCP
thi céc ¢6 dong séng ap phai ¢6 trach nhiém
chuén bj diéu 1é cong ty va k¥ tén, ghi 15 ho
tén (ké ca dong dAu néu cb) vao ban diéu 1§
cla cong ty'.

2.3. Ty I¢ ndm giit c6 phén ciia cé dong
sang ldp khi thanh lgp céng ty

Tai Thai Lan, CTCP thanh 1ap phai c6 it
nhét 15 CDSL va cac CDSL phai mua duge
it nhit 5% s6 vbn dang ky cia CTCP tai thoi
diém thanh lap“ Luat Cong ty ndm 2005
ciia Thyy Pién yéu cAu tht ci cac CDSL phai

KINH NGHIEM QUOC TE

26p di cb phan tai thoi didm thanh I14p cong
ty"”. Tai ltalia, cac nha dhu tr sang Iap CTCP
phai thanh toan du tién mua cb phén véi ty
18 it nhét 25% truéc khi thanh 13p cong ty'®.
Theo quy dinh cia phap luét Dai Loan
CbSL khong bi bit buoc mua mét ty 18 cd
phan t5i thiéu tai thoi diém thanh lap CTCP,
Luéit Cong ty Dai Loan chi yéu cau CbSL
sau khi thanh to4n du tién mua cb phén lin
dAu phat hanh cha cong ty tai thai diém
thanh lap 13 dwoc'. Tai Nga, t5i thiéu 50%
c8 phén phét hanh rpng rdi ra bén ngoai tai
thoi diém thanh 1ap CTCP phai duqc thanh
todn du trong thoi han 3 thang ké tir ngay
ding ky thanh lap. Bm v6i cd phﬁn cua
CDSL s& khéng c6 quyén biéu quyel néu
CDSL khéng thanh tho4n du tién mua cd
phin, trir trudng hop diéu 16 cong ty co quy
dinh khac®. Tai Trung Quéc, trubc ngay
01/03/2014, theo quy dinh tai Luat Cong ty
nam 2005, cac cong ty khi dang ky thanh l,ép
phai dang ky t8i thiéu 30.000 t& va sb vén
£6p ban dAu cia cac CDSL phai t6i thiéu
20% vén dang ky, dong thai s6 vén gop ban
dhu ctia cb ddag phai dugc thanh toan di tai
thoi diém thanh 13p cong ty, con s vén gop
con lai thi thanh toan trong thoi han 2 nam,

13 Xem: Section |, Chuong 2 Luit Céng ty Thuy Dién 2005; http:/Naw.au. dk/ﬁleadmm/www asb. d.k/omasb/

institutter/erhvervsjuridiskinstitut-skjultforgoogle/EMCA/National p ActsM

THE_SWEDISH_COMPANIES_ACT.pdf.

14 Xem: Diéu 9 Ludt Cong ty c6 phin CHLB Nga 1995; https:/www.wto.org/english/thewto_e/acc_e/rus_e/

WTACCRUSS8_LEG_304.pdf.

1S Xem: Ditu 26 Luat Cong ty Nhat Ban nim 2005; http://www.jap I

id=2052&vm=04&re=02

lation.go.jp/law/detail/?

16 Xem: Pidu 16 v Pidu 17 Lujt Cong ty cb phin Thai Lan 2009; http://www.dbd.go.th/dbdweb_en/

ewt_news.php?nid=3932.

Ngudn: http://www.lindahl. dia/480245/doing_b ,_in_sweden.pdf.

Xem: “A review of UK and Italian end UK Company Law” A joint study by Consiglio Nazionale dei
Dotteri Commercialisti a degli Esperti Contabili and The Association of Chartered Certified Accountants
Published by the Certified Accountants Educational Trust, London July, 2009, tr. 22.

Xem: Diéu 131 Luat Céng ty Dai Loan Trung Qudc 2009; http:/www.bycpa.com/html/ news/20132
/1793.htmal.

Xem: Didu 34 Lujt Céng ty cé phiin CHLB Nga 1995; htps:/www.wto.org/english/thewto_c/acc_e/rus_e/

WTACCRUSS8_LEG_394.pdf.
NGHItN cUu | Bg
86 4(404) - T22020\_ LAP PHAP



http://law.au.dk/fileadmin/www.asb.dk/omasb/
https://www.wto.org/english/thevrto__e/acc_e/ms_e/
http://www.japaneselawtranslation.go.jp/law/detail/
http://www.dbd.go.th/dbdweb_en/
http://www.Iindahl.se/media/480245/doing_business_in_sweden.pdf
http://www.bycpa.com/htral/
https://www.wto.org/english/thewto_e/acc_e/ms_e/

KINH NGHIEM QuéC TE

phét hanh cia cong ty, dugc dang ky trong
hd so chuyén nhugng cé phin va dugc hru
rlr béi céng ty>. Theo quy dinh cua phép luat
tiéu bang California, CDSL dugc hiéu don
gidn 1a nhimg ngudi c6 ky tén vao ban didu
1é cua CTCP.

& Dan Mach, Lugt Céng ty cb phin nim
2000 khéng néu dinh nghia vé khai niém
CDSL, ma quy dinh mét CTCP dugc thanh
1ap bai mét hodic nhidu CDSL; cac CDSL
phai k¢ vdo bin didu 1& cia CTCP*. Phap
luit New Zealand khéng quy dinh tryc tiép
v& CDSL, ma chi xéc dinh ¢b déng 1a ngudi
ma tén cla ho dugc ghi trén it nhit mét cé
phén dang ky ctia cong ty. Truée khi ghi tén
vio ¢b phan dang ky cia cong ty thi tén cia
nha dAu tr 46 duge ghi trong ho so ding kg
doanh nghiép tai thoi diém ding ky doanh
nghiép’. Tai Canada, CDSL la ngudi ky tén
vao diéu 1& cia CTCPS, Trong khi d6, &
Cong hoa lién bang Pirc, nhimg c¢b dong
tham gia xdy dng diéu 18 CTCP déu dugc
goi 14 CPSL’. Phap luat An D6 quy dinh
CDSL 12 nguoi hoi du 3 tiéu chi sau: 1) La
ngudi ¢ tén trong ban céo bach hoic bao

cdo thudng nién ciia cong ty; 2) La 08I
kiém soat hoat déng cia cong ty mot € ch
trye tip hodc gian tiép véi tu cach 12 €0
déng, giam dbc cong ty hoic chic danh
Khc; 3) L& ngudsi cé thé dua ra dinh huéng
va chi dao cho hoat ddng cua Hoi dong quan
tri. Phap ludt Cambodia cing c6 quy dinh
trong ddng nhu tai tiéu bang California
(Hoa Ky) khi dinh nghia CDSL 1a c4 nhin
k¥ tén vao bang didu I¢ cua CTCP®. Luat
Cong ty clia Lién bang Nga khong dinh
nghia tryc tiép CDSL ma chi quy dinh:
CBSL 14 nhitng cong dan hofc thye the phap
1y da théng qua quyét dinh thanh 1ip CTCP?,

2.2. Vé 56 wong c6é déng sang lip

Theo quy dinh ciia phap ludt Thai Lan,
dé thanh I3p mot CTCP thi cin it nhét 15 cb
déng 14 thé nban, c6 diéu 1 cdng ty va tudn
thii cac quy dinh khéc wai Luat CTCP'. Phdp
luéit Australia quy dinh, céc cong ty noi
chung va CTCP néi riéng khi thanh 14p thi
chi can it nhét 1 nha ddu fr". Tai Dai Loan,
@ thanh 1ap CTCP thi cin 1 hojc tir 2
CDSL'2, Luat Céng ty Thuy Bién nim 2005
quy dinh, cac cong ty TNHH 1in CTCP phai

2 Xem: Muc 69, section 2 Ludt Cong ty An Do nim 2013; http://www.mca.gov.in/Ministry/pdf/
CompaniesAct2013.pdf.

3 Xem: Muc | Phan | Lu@t Céng ty thuong mai California 2005, sira ddi, bé sung 2011;
bittps://law.justia.com/codes/california/2005/corp. html.

4 Xem: Muyc 3 Pbin [ Luit Céng ty ¢é phén Dan Mach 2000; http://www.doingbusiness.org/law-library.

5 Xem: Didu 96, Phin VII Lut Cong ty Newzealand 1993; htp://www.legislation.govt.nz/act/ pub-
1ic/1993/0105Natest/whole.htm).

6 Xem: Muyc 2 Pbén | Ludt Cong ty Thiuong mai Canada 2015; http://i lojs justice.gc.. g/acts/C-14/.

7 Xem: Diéu 28 Luil Céng ty cb phin CHLB Pirc 1965, duge sira 4bi, bd sung ngay 09/09/20)0;
hitp://www.nor fulbright files/ger k-corporation-act-147035.pdf.

8 Xem : Khoan 6 Piéu 88 Luat Doanh ngbiép thuong mai Cambodia 2006; hitp://sin-parmers.com/law-on-
¢ 1al. Pl' I"L kined: - bodi:

9 Xem: Diéu 10 Luat Cong ty c6 phin CHLB Nga 1995; hitps:/www.wio.org/english/thewto_e/ace e/rus e/
WTACCRUSS8_LEG_394.pdf - T

10 Xem: Section 16 Luat Céng ty cé phén Thai Lan 2009; hnp://www.dbdgo.ﬂx/dbdweb_en/em_news.php?
nid=3932.

{1 Xem: Section 114 Phin Il Luit Cong ty Australia 2001; https://www.legislation.gov aw/Deyails/
C2018C00031.

12 Xem: Diéu 128 Luit Cong ty Dai Loan Trung Qubc 2009; hitp://www.bycpa.comvhimineys/
20132/1793.himl.
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¢6 it nhit 1 CDSL hojic nhiéu hom tai thi
diém thanh 13p, nhung CDSL phai la 1 the
nhan hodic | phap nhan cé noi cir trid hodc cb
try s uu khu v-uc kinh té Au Chéu ho¥c tai
Thuy Dién; néu 12 mot c4 nhan ngudi Thuy
Dién thi phai c6 nang lyc phap 19", Phap
tuat Cong hoa lién bang Pirc va Cong héq
lién bang Nga cho phép mdt CTCP c6 thé
dugc thanh 13p boi | hodc nhidu cb dong.
Viéc thanh 1dp CTCP tai Nga doi hoi phai
l.héng qua mot Hoi nghi thanh 15p bao gbm
nhidu CHSL (néu chi ¢6 1 CDSL thi cb déng
ny ty ra quyét dinh thanh 13p). Tai Héi nghi
thanh 13p nay, cac CDSL sé biéu quyét theo
ty 18 % dé bau ra cAc co quan quan tri clia
CTCP™. Tai Nhat Ban, khi thanh [4p CTCP
thi ce ¢d doug sang lap phai cd (réch nhiém
chudn bj didu 1& cong ty va ky tén, ghi rd ho
tén (ke c4 déng déu néu c6) vao ban didu 1&
cua cong ty'S.

2.3. Ty I¢ nim giit c6 phén ciia c6 dong
sdng lap khi thanh Igp cong ty

Tai Théi Lan, CTCP thanh |ap phai c6 it
nhét 15 CDSL va cAc CBSL phai mua duge
it nhét 5% s6 vn ding ky cha CTCP tai thoi
diém thanh 14p'é. Ludt Cong ty nim 2005
cita Thuy Dién yéu chu tt c cac CDSL phai

13 Xem Section 1, Chuong 2 Lual CongtyThuy Dién 2005; http:/Naw.au.di/filcadmi

KINH NGHIEM QUOC TE

86p dui ¢b phan tai théi diém thanh lap cong
ty'”. Tai Italia, céc nha diu o séng 1ap CTCP

phai thanh toan du tién mua ¢ phin véi ty
12 it nhét 25% trudc khi thanh lap cong ty'®.
Theo quy dinh cua phép luit Dai Loan,
CbSL khéng bi bt buoc mua mét ty 1& cb
phén t8i thiéu tai théi diém thanh lap CTCP,
Luat Cong ty Pai Loan chi yéu cau CBSL
sau khi thanh toén 40 tién mua cb phdn lin
dAu phét hanh cia cbng ty tai thoi diém
thanh lap la dwoc’®. Tai Nga, t6i thiéu 50%
cd phin phét hanh réng rdi ra bén ngoai tai
thoi diém thanh 1ap CTCP phai dugc thanh
toan du trong thdi han 3 théng | ké tir ngay
ding ky thanh lap. Bél vai cb phan cua
CPSL s& khéng ¢6 quyén biéu quyet neu
CDSL khéng thanh thoan &i tién mua cb
phén, trir truomg hop didu 1& cdng ty cb quy
dinh khac®, Tai Trung Quéc, trréc ngay
01/03/2014, theo quy dinh tai Luat Céng ty
ndm 2005, cac céng ty khi ding ky thim.h Iép
phai déing ky t6i thiéu 30.000 t¢ va sb von
gop ban déu cia cac CDSL phai t6i thidu
20% vén ding ky, ddng thoi sb vén gop ban
&éu cua cd dong phai duge thanh toan du tai
thai diém thanh 1ap cong ty, con sb vén gop
cdn lai thi thanh toén trong théi han 2 nam,

ww.ash.dk

hvervsjur

THE_SWEDISH_COMPANIES_ACT.pdf.

1e/EMC A/National ActsM. ISweden/
EMCA/

14 Xem: Diéu 9 Luat Cong ty ¢b phiin CHLB Nga 1995; https://www.wto.org/english/thewto_e/acc_e/rus_e/

WTACCRUS58_LEG._394.pdf.

1S Xem: Diéu 26 Luat Cong ty Nhat Ban nim 2005; http://www.jap 1 Jati

id=2052&vm=04&re=02

go.jp/law/detail/?

16 Xem: Biéu 16 va Diéu 17 Lujt Céng ty cb phin Théi Lan 2009; hrtp:/www.dbd.go.1h/dbdweb_en/
ewt_news.php7nid=3932.

17 Ngubn: http://www.lindahl, dia/480245/doing_t _in_sweden.pdf.

18  Xem: “A review of UK and ltalian and UK Company Law” A joint study by Consiglio Nazionale dei
Dotteri Commercialisti a degli Esperii Contabili and The Association of Chartered Certified Accountants
Published by the Certified Accountants Educational Trust, London July, 2009, tr. 22.

19 Xem: Diéu 131 Lut Céng ty DAi Loan Trung Qudc 2009; hutp://www.bycpa.com/btml/ news/20132
/1793 .html.

20 Xem: Didu 34 Luat Cong ty cb phin CHLB Nga 1995; https://www.wto.org/enghish/thewto_e/acc_e/rus_e/

WTACCRUSS8_LEG_394.pdf.
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k? fir ngay thanh lap cong ty Ngoai ra, sé
von gop bang tién mit cua ¢b déng phai téi
thiéu bing 30% sé vén g6p ding ky cua
cong ty. Tuy nhién, ngay 28/12/2013, Trung
Quéc da sira dbi Luat Céng ty nim 2005 th1
trngay 01/03/2014 tat ca nhimg quy dinh v&
vén phap dinh va sé vén g6p téi thiéu cia
nha diu tu khi thanh lap céng ty tai Trung
Quéc déu bj bai bo?'. Tai Dirc, cb dong phai
thanh todn nen mét cho cong ty tbi thiéu 1a
25% gi4 ¢ phin phat hanh va phai gop dit
tai thoi diém thanh lap. Néu gop vén ma cb
déng phai chuyén quyén s& hitu tai san cho
céng ty thi nghia vy ndy phai hoan thanh
trong vong 5 nam t thoi didm dang ky2.

Tai Viét Nam, trrée thoi diém nim
2000, theo quy dinh tai Didu 32 Lujt Cong
ty ndm 1990 thi cac sang 18p vién phax cﬁng
nhau ding ky mua it nhit 20% sé cb phleu
dy tinh phat hanh cla cong ty. Va néu cac
sang lap vién khong ding ky mua tit ca cb
phiéu cang ty, thi ho phi cong khai goi vén
tir nhimg nguoi khac.

Hién tai, theo quy dinh tai khoan 2 Diéu
119 Luét Doanh nghiép nim 2014 thi cic
CDSL phai ciing nhau ding ky mua it nhit
20% tdng sb ¢b phin phd thong dugc quyén
chio ban tai thoi diém ding ky doanh
nghiép. Péng thoi, Pidu 112 Luit Doanh
nghiép ndm 2014 ciing x4c dinh trdch nhiém
cha cac cb dong nbi chung va CDSL ndi
riéng phai thanh toan du s6 ¢b phan d3 ding
ky mua trong thoi han 90 ngay, Kké tir ngay
CTCP duoc cap Giky chimg nhan ding ky
doanh nghiép, trir trudmg hop dleu 1& cong
ty hodc hop déng dang ky mua cb phan quy
dinh mot thoi han khéc ngin hon. Va néu

sau thoi han 90 ngdy néu trén ma c6 co
doéng chua thanh toan hoéc chi thanh todn
duge mdt phan sb cd phau @i dipng ky mua
thi xir 1y theo mét trong céc hudng sau: 1)
Cé ddng chua thanh todn s c6 phin di
didng ky mua sé khéng con la ¢ déng cha
céng ty va ho ciing khong dugc chuyén
nhugng quyén mua ¢b phén do cho ngudi
khac; 2) C6 dong chi thanh toan mét phan
s6 cb phé‘m da dang ky mua sé co quyén
biéu quyet, nhén lqn frc va cac quyen khac
tuong tmg véi sbcbd phan di thanh todn. HQ
khéng duge chuyén nhueng quyen mua s6
¢b phin chua thanh toén cho ngudi khic.
Trong trudng hgp ny, CTCP phai dang ky
dléu chinh vén diéu 1& bng gi4 trj ménh gid
so ¢b phin di dugc thanh toan du va thay
dbi CBSL trong thai han 30 ngay, ké nr
ngay két thiic thoi han phai thanh todn du
56 cb phﬁn da ding k¥ mua.

Bén canh Lut Doanh nghi¢p ndm 2014,
mét s6 luat chuyen nganh tai Viét Nam c6
quy dinh dzc thu vé ty 1€ s& hiru cb phan cua
CDSL khic biét véi Ludt Doanh nghiép nim
2014. Chang han, theo quy dinh tai khoan 5
Pidu 55 Lugt Céc td chirc tin dung nim 2010
thi trong théi han 05 nm, ké tlr ngay duoc
cdp Gidy phép thanh lap 16 chirc lm dung,
cac CDSL phai nim giir sé co phau t6i thiéu
bing 50% vén diéu 18 cia t chire tin dung,

cac CDSL Ia phap nhén phai nﬁm giir sé cd
phin ton thiéu bang 50% tong 56 ¢6 phin do
céc cb dong sang lap nkm glu

2.4. Chc han ché dsi véi co déng
sang lap

Tai Vigt Nam, trong giai doan tir nim
1990 — 1999, theo quy dinh tai khoan 3 Pidu

21 Xem: Ludt Cong ty sua dbi cua Trung Quéc ban hanh ngay 28/12/2013, ¢6 bigu lyc thyc thi tir ngdy
01/03/2014; http:/Awww.fdi.gov.cn/1800000121_39_4814_0_7.htm].

22 Xem: P1du 36a Luat Céng ty ¢& phin CHLB Dirc 1965, dugc sita dbi, bd sung nim 2010; http://www.nor-
tonrosefulbright.com/files/german-stock-corporation-act-147035.pdf.
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30 Luat Cong ty nirn 1990 thi ¢ phiéu trong
CTCP dugc phét hanh cé thé 14 ¢b phiu co
ghl tén hodic ¢b phiéu khong cé ghi tén. Cd
phleu cia sdng l3p vién, cla manh vién Hai
dbng quén trj phai la nhimg cb phiéu co ghi
tén. Cb phiéu khdng ghn tén duoc tr do
chuyén nhuong, con cb phxeu ¢6 ghi tén chi
dugc chuyén uhuqng, néu duge su déng ¥
cua HDQT. Hiéu theo nghia trén tai Ludt
Cong ty ndm 1990 thi cac CDSL trong
CTCP tai Viét Nam trong giai doan 1990 -
1999 bj mdt han ché kha 16n trong viéc dinh
doat tai san thufc su hiru cia minh. Ho budc
phai s& hitu loai cb phin c6 phan dic biét so
véi chc cb dong khac, 46 1a cb phan cbd ghl
tén va loai ¢ phin ndy khong thé chuyén
nhugng tr do ma viée chuyén nhwong phai
dya trén ¥ chi cia Hol dong quan tri (khi 46
phai dugc it nhit % tdng s6 thanh vién Hoi
ddng quan trj chip thudn). Tir nim 2000 —
30/06/2015, thyuc hién Luat Doanh nghiép
nam 1999 va Luét Doanh nghiép nim 2005,
viée bt budc phai ghi tén CDSL tén loai cb
phﬁn ma ho s¢ hitu da bi loai bo, thay véo
d6, CBSL tai Vlet Nam chi bj han ché
chuyén nhugng b phan ddi véi nguéi nhian
chuyén nhuong khéng phai 1a ¢b dong (theo
Luit Doanh nghiép ndm 1999) va khong
phai 1a ¢ dong sang l4p (theo Luét Doanh
nghiép ndm 2005) trong thi han 3 nam diu
thanh lap CTCP v6i diéu kién phai dugc Pai
hdi ddng cb dong — co quan quyén luc cao
nhét trong CTCP chép thuan.

Tir ngay 01/07/2015, theo quy dinh tai
khoan 2 va khoan 3 Diéu 119 Luat Doanh
nghiép niam 2014, cac CDSL trong CTCP tai
Viét Nam phai cﬁng nhau ding ky mua it
nhat 20% téng s6 cb phan phé thoog duge
quyén chio bén tai thoi diém dang kg doanh
nghiép. Vi trong thm han 03 ndm, ké tiy
ngay cong ty dugc chp Gidy chimg nhin
dang ky doanh nghiép, CDSL ¢6 quyén tu
do chuyén nhugng c6 phan cia minh cho
CDSL khac v chi duge chuyén nhigng cb
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phin ph théng ciia minh cho nguédi khéng
phai la CBSL néu duge sy chip thuin cia
Dai hoi déng co d6ng. Tuy nhién, cac han
ché d6i v6i cb phin phd thong cia CHSL
dugc bai bo sau thdi han 03 nam, ké tir ngay
cong ty dugc cap Gidy chimg nhéo déng ky
doanh nghiép. Céc han che cua quy dinh nay
khong ap dung déi véi cb phin ma CDSL ¢6
thém sau khi déng k¢ thanh 13p doanh
nghiép va c phin ma CBSL chuyén nhugng
cho ngudi khac khéng phéi 1a CDSL ciha
cong ty.

Bén canh Luét Doanh nghiép nim 2014,
khoan 4 Pidu 56 Luat Cac to chuc tin dung
nam 2010 ciing ¢ quy dinh déic thii riéng vé
han ché dbi v6i CDSL trong c4c ngén hang
thwong mai ¢b phan (ban chét phap 1y vin 1a
CTCP hoat dong theo Lu4t Doanh nghiép
ndm 2014) d6 1a: Trong théi han 05 nam, ké
tir ngay dugc cap Giky phép, CDSL chi duorc
phép chuyén nhuong ¢b phén cho cic CBSL
khac v6i diéu kién bao dam cic ty 1& s& hitu
cb phin quy dinh tai Didu 55 Lujt Céc tb
chirc tin dung ndm 2010. Tir cac quy dinh
trén, c thé rit ra mét nhén xét chung 1a phép
ludt doanh nghlep Viét Nam chi 4p dung su
han che co ban déi véi CBSL khl budc ho
phai nim giir mét ty 1& téi thiéu co phan tai
théi diém thanh 1ap cong ty va quyen chuyen
nhuong cd phan cta ho bi giti han kho hon
$0 v6i cac cb dong phd théng khic trong
CTCP, khong quy dinh tiéu chi ho phéi cu
tri (hodc thudng tri) tai Viét Nam.

§ day, néu so sénh véi quy dinh tai phap
lujt doanh nghiép mét s6 nude, ching ta
thiy c6 nhimg diém trong ddng va khic
biét. Khoan 2 va khoan 3 Piéu 17 Lujt Cong
ty c6 phan Thai Lan 2009 quy dint it nhit %4
50 lwgng CDSL phai thudng trd tai Thai Lan
va phai gop vén mua cb phan, thanh toan
tién mua co phén it nhét 12 5% s& von dang
ky cia cong ty. Ta1 Thai Lan, cc ¢b phin
ma CDSL gép vén mua tai théi diém thanh
14p cong ty (it nhét 5%) s bj han ché chuyén
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nhugng trong théi han 2 nim déu ké 6 ngay
thanh lap cong ty, tnr trudmg hop phai dugc
sy chip thuin clia PHCD?. Quy dinh cta
Dan Mach yéu cdu it nhit 1 CDSL phai cu
tri tai Dan Mach®.
3. Két luan va kién nghi

Quy dinh vé CDSL ciia cong ty cb phin
12 mét ndi dung quan trong trong phép luat
doanh nghiép Viét Nam ciing nhu phép ludt
doanh nghiép tai nhidu quéc gia khéc trén
thé gi6i. Theo quy dinh tai Lut Doanh
nghiép nam 2014, viéc tré thanh CDSL cua
CTCP tai Vigt Nam dugc xéac lap dua trén sir
thoa thuin gilta cdc nha dhu tu tai thoi digm
thanh lap cong ty, chi cn 1 cong ty cb phan
dam bao it nhat 3 CDSL la duge, khong nhét
thiét toan bj tht ca cic nha dau tu tham gia
thanh 14p cong ty, thong qua diéu 1& cia cbng
ty co phan déu 13 CDSL theo quan diém
truyen théng truée déy. Quy dinh nay trao
quyén ty quyét cho nha dAu t trong viéc ho
tr thanh CDSL bay khong trén co s¢ can
nhéc cac 1gi ich ma ho ¢6 thé ¢6 duge tr tr
cach CDSL ndy. Mic di phap ludt phiéu
quéc gia tren the gi¢i c6 nhimg quy dinh
khac nhau ve sé ligng CPSL téi thiéu cua |
¢ong ty cd phan tai thdi diém thanh lap,
nhlmg nhin chung, phép luat doanh nghiép
mét s6 qubc gia nhu Thai Lan, Ttalia, Dirc
d&u quy dinh cac CDSL phai sé hiru it nhit
i 5% cho dén 25% tdng sé cb phin duge
quyén phat hanh ciia CTCP tai thoi diém
thanh Ip. Va nhimg han ché vé chuyén
nhugng cb phin cia CDSL trong giai doan
déu thanh 1ap CTCP ciing la nhimg quy dinh
twong ddng c6 thé dugc tim thay trong Luat
Doanh nghiép ndm 2014 cua Viét Nam va
phap lugt doanh nghigp & nhiéu quéc gia
khéc trén thé gi6i. Tuy nhién, di ¢ nhimg
diém khéc biét nhét dinh nhung vai tro, vi tri

cia CBSL trong CTCP 14 khong hé thiéu
trong thyc ti&n kinh 1€ thi trudng ciing nhu
phap luéx thyre dinh cua cac quoc gia c6 nén
kinh t thj ruéng ghn véi quyén tr do kinh
doanh cua doanh nghiép.

Qua tham khao auy dinh cua pbap luat
vé CBSL tai mjt s6 quoc gia trén thé gidi
cling nhu qua thye tién thi hanh Luat Doanh
nghiép nam 2014 tai Viét Nam thi gian qua,
Téc gia kién nghj sira déi Luat Doanh nghiép
ndm 2014 & hai ndi dung sau:

Mot 14, stra ddi Diéu 112 Luat Doanh
nghiép 2014 theo huéng bdé quy dinh cho
phép CDSL c6 thai han 90 ngay dé thanh
toan tidn ding ky mua cb phén khi thanh lap
CTCP. Thay vao d6, tit ca CDSL déu phai
thanh to4n di tién mua cb phin ngay tai théi
diém thanh 1ap cong ty tuong Ymg véi sb
lugng ¢ phin ma ho ding ky mua. Vigc sira
46i nay 1a cin thiét nh3m dam béo cho vén
diéu 16 cia CTCP tai thoi diém thanh lap ¢6
tinh thyc cht hon, han ché tinh trang “vén
40” ciia CTCP trong giai doan dAu thanh Iap,
ddng thdi gidam bot chi phi ti chinh phat
sinh cho CTCP do phai thuc hién céc thu tuc
hanh chinh vé thay ddi vén didu 1€ véi co
quan ding ky kinh doanh trong tru(‘mg hap
¢6 vi pham viéc thanh toan tién mua c6 phin
ciia CDSL nhur thoi gian viva qua.

Hai 13, bd sung quy dinh CTCP phai co
it nhdt mét CPSL cur tra tai Viét Nam tai thoi
diém thanh 1ap cdng ty, thay cho quy dinh
hién hanh khéong ¢6 yéu ciu bit bupc. Quy
dinh méi ndy nhim dam bao hiéu lyre quan
ly nha nuéc déi véi CTCP hiéu qua hon,
ting cuong trach nhiém cia CDSL déi véi
cc doanh nghiép di tac va han ché c4c tidu
cye phét sinh trong qud trinh thanh I3p, hoat
dong cia CTCP vé saum

23 Xem: Sectiop 57 Luat Céng ty ¢ phan Théi Lan 2009; http://www dbd.go.th/dbdweb_en/ewt _bews.php?

nid=3932.

24 Xem: Muc 3 Phén 2 Lujit Céng ty ¢6 phin Dan Mach 2000; hitp://www.doingbusiness.org/law-libragy,
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