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Tom tat: 
Bai vi^t phSn tich mot so quy dinh tucmg dSng va khde biet 
trong phap luat Viet Nam va phap luat mot so qu6c gia ichac 
tren thi gioi vk c6 dong sang ISp. Qua do, cung cap nhirng 
thong tin phap ly quan trpng giiip cho cac nha lap phap Viet 
Nam CO the tham khao de hoan thien quy dinh ve co dong sang 
lap trong thdi gian toi. 

Abstract: 
This article provides analysis of similarities and differences 
from the laws of Vietnam and the ones of some other countries 
on the founding shareholders. Thereby, it is to provide 
important legal information that Vietnamese lawmakers may 
get consultation to improve the regulations on founding 
shareholders m the coming time. 

1. Quy dinh ve co ddng sang lap trong 
phdp luat Vift Nam 

Theo quy dinh tai khoan 2 Dieu 4 Ludt 
Doanh nghiep nam 2014 thay thd Luat 
Doanh nghiep nam 2005, cd bidu lue thi hanh 
tu ngdy 01/07/2015, khdi niera cd ddng vd cd 
ddng sang lap (CDSL) dugc hidu nbu sau: 

Cd ddng Id ca nhan, td chiic sd hiiu it 
nhdt mgt cd phdn cua cdng ty cd phdn 
(CTCP). Cdn CDSL la ed ddng sd hiru it nhdt 
mgt cd phan pho tbdng va ky ten ttong danh 

sach cd ddng sang l̂ p CTCP. Theo dd, khai 
niem CDSL dugc bidu d cac gdc dO sau: 

Mdt la, khdi niem CDSL la cd ddng chi 
tdn tai ttong md binh CTCP, khdng tdn tai d 
cac loai binh cdng ty khac. Bdi le, dac thu 
cua CTCP la vdn dieu le cua cdng ty phai 
dugc chia ra thdnh nhidu phdn bdng nhau ggi 
Id cd phdn va nha ddu tu (cd nhdn, td chiic) 
sd huu cd phdn tai CTCP dugc ggi la cd 
ddng, cdn chu tbd sang lap cdng ty dugc ggi 
la CDSL. Trong kbi d cdc loai binh cdng ty 
khde nhu cdng ty ttdch nhiem huu ban 
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(TNHH) hai thanh vien hoac cdng ty hgp 
danh, nhd ddu tu gdp vdn thanh lap cdc 
cdng ty ndy dugc ggi la thdnh vien cdng ty 
vd ngudi sdng lap ra cdc cdng ty ndy dugc 
ggi la thanh vien sang lap, khdng ddng nhdt 
vdi khdi niem CDSL d md hinh CTCP. Sd 
dl cd sy khde biet tten Id do cdu tnic vdn 
didu le cua CTCP phdi dugc chia thanh cac 
cd phan cd menh gid bang nhau (theo quy 
dinh eua phap luat ehiing khodn thi mdnh 
gid cd phdn trong cac CTCP ddu bdng nhau 
Id 10.000 ddng/cd phdn), didu ndy khdng 
diin ra ttong md hinh cdng ty TNHH hodc 
cdng ty hgp danh. 

Hai Id, CDSL ciing chi Id cd ddng phd 
thdng. Bdi le, hidu theo quy dinh tai khodn 
2 Dieu 14 Luat Doanh nghiep nam 2014, 
dieu kien bat budc de ttd thanh CDSL la nha 
ddu tu do phdi sd huu tdi thieu I cd phdn phd 
thdng - loai cd phan bat budc phdi ed ttong 
mgi CTCP tai Viet Nara (khde vdi cdc loai 
cd phdn im dai khdng nhdt thiet phai cd 
ttong CTCP). Tii dd, cd the suy ludn rang, 
thyc chdt CDSL ciing chi Id cd ddng phd 
thdng do hg cd nam giii cd phan phd thdng. 
CDSL cd ddy du cac quydn vd nghTa vu ctia 
cd ddng phd thdng nhu quyen chuyen 
nhugng cd phan, quyen tham du hgp, phdt 
bidu, bieu quydt tai Dai hdi ddng cd ddng, 
quydn dugc uu tien mua cd phdn mai phdt 
hdnh, quyen dugc hudng cd tiic tu boat ddng 
kinh doanh ciia edng ty, neu hg nam giii tir 
10% cd phdn phd thdng ttong thdi ban lien 
tyc it nhdt 6 thdng (hoac ty Id nhd hem quy 
dinh tai Dieu Id cdng ty) thi hg edn cd quyen 
dd cu ngudi vdo Hdi ddng quan tri, Ban 
kidm sodt... Cac quyen nay cd the khdng cd 
d mgt sd cd phan tm ddi. Chang ban, ed ddng 
sd hiiu cd phan uu dai bieu quydt thi khdng 
dugc chuyen nhugng cd phdn nay do quy 
dinh cdm dodn tai Luat Doanh nghiep nam 
2014. Trong khi cd ddng uu dai hodn lai vd 
cd ddng uu dai cd tiic thi lai khdng dugc 
thara dy hgp, bieu quydt tai Dai hgi ddng cd 
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ddng, khdng cd quyen dd cii ngudi vdo Hdi 
ddng qudn tri. Ban kiera soat ciia cdng ty 
theo quy dinh tai Ludt Doanh nghi?p nam 
2014, kd cd tai Ludt Doanh ngbi$p nam 2005 
tmdc dd. 

Ba Id, CDSL cd tbd Id cd nhdn, td cbiic. 
Bdn chdt cua CTCP Id cdng ty doi vdn, cd 
quydn phdt hanb cd phidu dd huy ddng vdn 
ttong cdng chung de phyc vy cho boat dgng 
ddu tu, kinh doanh ciia doanh nghiep. Vi 
vay, phdp luat doanh nghidp tai nbieu qudc 
gia tten the gidi deu cd quy dinh thdng 
thodng ve chu the tham gia CTCP theo 
hudng khdng dat dieu ki?n nhd ddu tu dd 
phai Id mgt cd nhdn hoac radt td ehiic nhat 
dinh. So sanh vdi rad hinh cdng ty hgp danh 
thi tu cdch eua nha ddu tu tham gia cdng ty 
cd sy khde biet Idn. Do ban chdt phdp ly cua 
cdng ty hgp danh la cdng ty ddi nhdn nen cac 
sang lap vien eua cdng ty ndy la thanh vien 
hgp danh phai la ca nhan, khdng the la phap 
nhan. Trong khi CDSL thara gia CTCP rdt 
da dang, khdng gidi ban phdi Id cd nhdn hoac 
Id td chiie. Thyc te, cd nhiing CTCP rad 
thanh phdn chu the tham gia thanh lap chi 
bao gdm nha ddu tu ca nhan bode cbi gdm 
nhd ddu tu td chiic (cac quy dau tu, cac ngan 
bang thuang mai, cac cdng ty kinh doanh 
chiing khodn, cac cdng ty gdp vdn vdo 
CTCP nham muc dich tim kiera lgi nhuan) 
hoac ciing cd nhung CTCP cd sy cdng 
budng giiia nha ddu tu ca nhan vd nha ddu 
tu td chiic la dieu thudng thdy tten thi tmcmg 
chiing khodn. Tuy nhien, theo quy dinh tai 
khoan 2 Dieu 18 Ludt Doanh nghidp nara 
2014, dd ttd thanh CDSL cua CTCP thi nha 
ddu tu cd nhdn phai cd ddy dii ndng lyc hanh 
vi dan sy vd khdng thudc cdc tmcmg hgp bi 
cdra thanh lap, cdm quan Iy doanh nghiep 
theo quy dinh tai khoan 2 Didu 18 Luat 
Doanh nghiep nam 2014. Ngoai ra, ddi vai 
nhd ddu tu la td ehiic mudn tham gia thanh 
ldp CTCP tbi td chiic dd phdi cd tu cdch 
phap nhdn (phdp nhdn phdi hdi du 4 didu 
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ki?n quy dinh tai Di^u 74 Bg ludt Ddn sy 
nam 2015) 

Bin la, CDSL phdi so hiru cd phdn dat 
miic tdi thidu luat dinh. 

Theo quy dinh tai doan 1 khodn 2 Didu 
4 Lu t̂ Do£mh nghifp nam 2014: dd ttd thdnh 
cd ddng cua CTCP, nhd dau tu phai sd hiiu 
it nhdt 1 cd phdn. Vd cd phan do eo the la cd 
phdn phd thdng hoac cd phdn im dai (cd thd 
la cd phdn uu dai bieu quydt, cd phan uu dai 
hoan lai, co phdn uu dai ed bic hoac cd phan 
uu dai khde dugc quy dinh tai Dieu Id edng 
ty c6 phdn). Song, de ttdf thdnh CDSL, theo 
quy dinh tai doan 2 khoan 2 Dieu 4 Lu^t 
Doanh nghiep nam 2014 thi nha ddu Ui phdi 
sd hiiu it nhdt 1 cd phan phd thdng - day la 
CO phdn dugc CTCP bdn dai ttd tten tbi 
tmdng vd cung la cd phan quan ttgng nhdt, 
phai cd frong mgi CTCP tai Viet Nam. Hieu 
theo quy dinh tten tai Ludt Doanh nghidp 
nam 2014, didu kien ca ban nhat de mdt nha 
ddu tu ttd thdnh CDSL Id hg phdi ndm giu 
cd phdn phd thdng, chii khdng phai so biiu 
bdt ky cd phan ndo ttong CTCP. Dieu dd cd 
nghia la neu cd ddng khdng sd hiiu cd phan 
phd thdng ma cbi sd huu cd phdn uu dai thi 
hp khdng thd ttd thdnh CDSL ciia CTCP. 

Ndm Id, CDSL phai ky ten vao danh 
saeh CDSL ciia CTCP. Ndu nbu ttudc thdi 
didm thdng 07/2015, dd ttd thanh CDSL thi 
nha ddu tu phai ky ten vdo didu le ciia CTCP. 
Song, bi ngdy 01/07/2015, theo quy dinh tai 
khodn 2 Dieu 4 Luat Doanh nghiep nam 
2014, nhd ddu tu chi can ky tdn vdo danh 
sach CDSL ciia CTCP Id ttd thanh CDSL. 
Nhu vgy, khdng phai cd ddng ndo cd sd hiiu 
cd phan phd tbdng hoac tham gia vao qua 
trmh thanh lap CTCP, co ky ten vao ban didu 
I? ciia cdng ty ddu la CDSL. Thyc chdt, chi 
nhung ed ddng ty nguyen chap nhdn trd 
thanh CDSL bang viec hg tryc tidp ky vdo 

KINH NGHIEM QUOCTE 

danh sdch CDSL do cdng ty lap theo mdu do 
Bd Kd hoach vd Dau tu quy dinh thi mdi 
chinh thiic ttd thanh CDSL ciia CTCP. Quy 
dinh mdi neu tten vi CDSL tai Ludt Doanh 
nghidp nam 2014 the hien sy linh boat cho 
nha ddu tu theo hudng Nba nudc tdn ttgng 
quyen ty chii kinh doanh, ty quydt dinh 
quan be ngi bg cua CTCP nhidu ban so vdi 
quy dinh tai Ludt Doanh nghiep nam 2005 
ttuac do. Vi vay, khdng phdi nha ddu tu nao 
tham gia thdnh lap CTCP ddu phdi Id CDSL 
md dieu quan ttgng la nhd dau tu dd ty quydt 
dinh hg cd mudn frd thdnh CDSL hay khdng. 
Vdi cdch tiep can nay, nha lara ludt chi dat 
ra yeu cau "mdm" dp dung ddi vdi CTCP Id 
chi can CTCP ddm bdo sd lugng CDSL tdi 
thidu Id 3, khdng huge nha dau tu tham gia 
thanh lap cdng ty, xay dyng, thdng qua dieu 
Id cdng ty deu la CDSL nhu quy dinh tai 
Ludt Doanh nghiep nam 2005^ 
2. Quy dinh ve cd dong sang lap cua cdng 
ty cb ph^n tai mdt so quoc gia tren the gidi 

2.1. Vi khdi niem cd ddng sdng lap 
Hoa Ky la mdt nhd nudc lien bang va ed 

nen kinh td 1cm nhat the gidi, cau thanh bdi 
tten 50 tidu bang frdi dai tir Tdy sang Ddng, 
vdi 2 he thdng hien phdp va phdp ludt cung 
tdn tai song hanb nen quy dinh cua phdp ludt 
tai cdc tidu bang cua Hoa Ky ve hinh sy, ddn 
su, ddu tu, doanh nghiep cd the khdng ddng 
nhdt. Dii dd cd mdt dao luat thdng nhdt vi 
thuang mai ban hdnh nam 1990 (UCC 1990) 
song Hoa Ky khdng cd mgt dao ludt cdng ty 
thdng nhdt cho cd lien bang. Phdp ludt tai cac 
tidu bang cua Hoa Ky cung cd nhirng cdch 
tidp can khde nhau d cac quy dinh ve CTCP 
ndi chung va khdi niem vd CDSL ndi rieng. 
Cu thd: Ludt Cdng ty ciia Tidu bang Texas 
hodn toan khdng neu khai nidm CDSL md 
chi cd khai niera cd ddng. Theo dd, cd ddiig 
Id ngudi ma tdn ciia hg dugc ghi tten cd phdn 

I Dieu 4 Lulit Doanh nghifp nam 2005. 

, NGHItN Cim I E 7 
S6 4(404)-T2/2020'^|_^p p | | A P * " 



KINH NGHIEM QUOC IE 

phat hdnh cua cdng ty, dugc ddng ky ttong 
hd so chuyen nhugng cd phdn vd dugc luu 
tru bdi cdng tyl Theo quy dinh cua phdp luat 
tidu bang Cabfomia, CDSL dugc bidu don 
gidn Id nhiing ngudi cd ky ten vao bdn didu 
le cua CTCP^ 

CJ Dan Mach, Ludt Cdng ty cd phdn nam 
2000 khdng neu dinh ngbia vd Idiai niem 
CDSL, rad quy dinh mgt CTCP dugc thdnh 
lap bdi mdt hodc nhidu CDSL; cdc CDSL 
phdi ky vdo ban didu le ciia CTCP". Phdp 
ludt New Zealand khdng quy dinh tryc tidp 
ve CDSL, ma chi xac dinh ed ddng la ngudi 
md ten cua hg dugc ghi fren it nhdt mdt cd 
phdn dang ky eua cdng ty. Tmdc khi ghi ten 
vao cd phdn dang ky ciia cdng ty thi ten cua 
nha ddu tu dd dugc ghi frong bd so dang ky 
doanh nghiep tai thdi didm dang ky doanh 
nghiep^ Tai Canada, CDSL Id ngudi ky ten 
vdo didu le cua CTCP^ Trong khi dd, d 
Cgng hda lien bang Due, nhung ed ddng 
tham gia xdy dyng didu Id CTCP ddu dugc 
ggi la CDSL'. Phap ludt An Do quy dinh 
CDSL Id ngudi hgi dii 3 tieu chi sau: 1) La 
ngudi cd tdn ttong bdn cdo bach hoac bao 

cdo thudng nidn cua cdng ty; 2) Ld ngirdi 
kiem soat boat dgng cua cdng ty mdt each 
tryc tidp hoac gidn tiep vdi tu each la cd 
ddng, gidm ddc cdng ty hoac ehiic danh 
khde; 3) Ld ngudi cd thd dua ra dinh hudng 
vd chi dao eho boat ddng ciia Hgi ddng qudn 
tn. Phap ludt Cambodia ciing ed quy dinh 
tuong ddng nbu tai tieu bang California 
(Hoa Ky) khi dinh nghia CDSL Id ca nhdn 
ky ten vao bang didu Id cua CTCP .̂ Luat 
Cdng ty cua Lidn bang Nga khdng dinh 
nghia trye tidp CDSL ma chi quy dinh: 
CDSL Id nhiing cdng ddn hoac thyc Ibd phap 
ly da thdng qua quydt dinh thdnh lap CTCP .̂ 

2.2. Vi sd lugng cd ddng sdng lap 
Theo quy dinh cua phdp luat Thai Lan, 

de thdnh lap mgt CTCP thi can it nhdt 15 cd 
ddng la the nhdn, cd didu Id cdng ty vd tudn 
thii cac quy dinh khac tai Ludt CTCP̂ *'. Phdp 
ludt Austtalia quy dinh, cdc cdng ty ndi 
chung vd CTCP ndi rieng khi thanh ldp tbi 
chi cdn it nhat 1 nha ddu tu". Tai Ddi Loan, 
dl thdnh lap CTCP thi cdn I hoac bj 2 
CDSL^l Ludt Cdng ty Thyy Didn nam 2005 
quy dinh, cdc cdng ty TNHH ldn CTCP phdi 

2 Xem: Myc 69, section 2 Luat Cong ty An Dp nam 2013; http://vAvw.mca.gov.in/Ministry/pdt7 
CompaniesAct2013 .pdf 

3 Xem: Myc 1 Phan I Luat Cong ty thucmg mai Califomia 2005, sua d6i, b6 sung 2011; 
https://law.justia.com/codes/califomia/2005/corp.htnil. 

4 Xem: Myc 3 Phan I Luat Cong ty co phan Dan Mach 2000; http;//www.doingbusiness.org/law-library. 
5 Xem: Dieu 96, Phan VU Luat Cong ty Newzealand 1993; http://www.legislation.govt.nz/acf pub

lic/1993/0105/latest/whole.hhni. 
6 Xem: Muc 2 Phan 1 Luat Cong ty Thircmg mai Canada 2015; http://laws-lois justice.gcca/eng/acts/C-14/. 
7 Xem: Dieu 28 Luat Cong ty co phan CHLB Dure 1965, ducrc siia doi, bo sung ngay 09/09/2010' 

http://www.nortonrosefulbright.com/files/german-stock-corporation-act-147035.pdf 
8 Xem : Khoan 6 Dieu 88 Luat Doanh nghiep thuang mai Cambodia 2006; http://sin-partners.com/law-on-

commercial-enterprises-of-the-kingdom-of-cambodia/ 
9 Xem; Dieu 10 Luat Cong tyc6 phan CHLB Nga 1995; https://wvAV.vrto.org/english/thevrto e/acc e/ms e/ 

WTACCRUS58_LEG_394.pdf ~ ~ ~ 
10 Xem: Section 16 Luat Cong ty c6 phin Thai Lan 2009; http://wv™'.dbd.go.thydbdweb en/ewt news php? 

nid=3932. 
11 Xem: Section 114 Phan II Lu t̂ Cong ty Australia 2001; https://vAvw.legislation.gov.au/Details/ 

C2018C0003I. 
12 Xem: Dieu 128 Luat Cong ty Dai Loan Trung Quoc 2009; http://wvAV.bycpa.com/html/news/ 

20132/1793.html. 
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cd it nhdt 1 CDSL hoac nhieu ban tai tbdi 
didm thdnh l$p, nhung CDSL phdi la 1 thd 
nhan ho^c 1 phdp nhan ed noi cu tni hoac cd 
tru sd tai khu vyc kinh td Au Chdu hoac tai 
Thyy Dien; neu Id mgt cd nhdn ngudi Thyy 
Didn thi phai cd nang lyc phdp ly". Phap 
luat Cgng hoa lien bang Diic vd Cgng hda 
lien bang Nga cho phep mgt CTCP cd thd 
dugc thdnh lap bdi 1 hoac nhieu cd ddng. 
Viec thanh lap CTCP tai Nga ddi bdi phdi 
thdng qua mgt Hgi nghi thanh lap bao gdm 
nhidu CDSL (ndu chi ed 1 CDSL thi cd ddng 
nay ty ra quyet dinh thdnh lap). Tai Hdi nghi 
thanh l̂ p nay, cdc CDSL se bidu quyet theo 
ty Id Vi. dk bdu ra cdc ca quan qudn tri ciia 
CTCP'". Tai Nhat Ban, kbi thdnh lap CTCP 
tbi cac cd ddng sang lap phdi ed ttdch nhidm 
chudn bi didu le edng ty va ky ten, ghi ro bg 
ten (kd ca ddng ddu ndu cd) vao ban dieu le 
ctia cdng ty'^ 

2.5. Ty li ndm giir cd phdn cua cd ddng 
sdng lap khi thdnh lap cdng ty 

T î Thai Lan, CTCP thanh lap phdi cd it 
nhdt 15 CDSL va cdc CDSL phai mua dugc 
it nhdt 5% sd vdn dang ky ciia CTCP tai tbdi 
didm thdnh Idp'̂ . Luat Cdng ty nam 2005 
cua Thyy Didn yeu cdu tit ca cac CDSL phai 
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gdp du cd phan tJii thdi diem thanh ldp edng 
ty". Tai Itaha, ede nhd ddu tu sdng lap CTCP 
phdi thanh todn du tidn mua cd phan vdi ty 
le it nhdt 25% tmdc khi thdnh lap cdng ty'^. 
Theo quy dinh ciia phdp ludt Dai Loan, 
CDSL khdng bi bat budc mua mdt ty le ed 
phdn tdi thidu tai tbdi diera thdnh l|ip CTCP, 
Ludt Cdng ty Dai Loan chi yeu edu CDSL 
sau khi thanh todn dii tien mua cd phan ldn 
ddu phat hanh ciia cdng ty tai thdi diem 
thdnh lap Id duge'^. Tai Nga, tdi thieu 50% 
cd phdn phat banh rgng rai ra ben ngoai tai 
thdi didm thdnh lap CTCP phdi dugc thanh 
toan dii trong tbdi ban 3 tbdng ke tii ngdy 
dang ky thanh lap. Ddi vdi cd phan cua 
CDSL se khdng cd quyen bieu quyet ndu 
CDSL khdng thdnh thodn du tien mua cd 
phdn, tru tmdng hgp dieu Id cdng ty ed quy 
dinh khae^". Tai Tmng Quoc, tmdc ngay 
01/03/2014, theo quy dinh tai Ludt Cdng ty 
nam 2005, cac cdng ty khi dang ky thdnh lap 
phdi dang ky tdi thidu 30.000 te vd sd vdn 
gdp ban dau cua cdc CDSL phdi tdi thidu 
20% vdn dang ky, ddng tbdi sd vdn gdp ban 
ddu cua cd ddng phdi dugc thanb todn du tai 
thdi didm thanh lap cdng ty, cdn sd vdn gdp 
cdn lai thi thanh toan ttong thdi ban 2 nam, 

Xem: Section 1, Chuang 2 Luat Cong ty Thuy Diln 2005; http://law.au.dk/fileadmin/www.asb.dk/omasb/ 
institutter/erhvervsjuridiskinstihit-skjuItforgoogle/EMCA/NationalCompaniesActsMemberStates/Sweden/ 
THE_SWEDISH_COMPANIES_ACT.pdf. 
Xem: DiSu 9 Luat Cong ty c6 phSn CHLB Nga 1995; https://www.wto.org/english/thewto_e/acc_e/ms_e/ 
WTACCRUS58_LEG_394.pdf 
Xem: Dilu 26 Luat Cong ty Nhat Ban nam 2005; http://www.japaneselawtranslation.go.jp/law/detail/? 
id-2052&vm=04&re=b2 
Xem: DiSu 16 va Diiu 17 Luat Cong ty c6 phk Thai Lan 2009; http://www.dbd.go.th/dbdweb_en/ 
ewt_news.php?nid=3932. 

17 Ngu6n: http://www.hndahl.se/media/480245/doing_business_in_sweden.pdf 
18 Xem: "A review of UK and Italian and UK Company Law" A joint study by Consiglio Nazionale dei 

Dotted Commercialisti a degli Esperti Contabili and The Association of Chartered Certified Accountants 
Published by die Certified Accountants Educational Tmst, London July, 2009, tr. 22. 

19 Xem: Di6u 131 Luat Cong ty Dai Loan Tmng Qu6c 2009; http://www.bycpa.com/html/ news/20132 
/1793.html. 

20 Xem: Dilu 34 Luat Cong ty c6 phin CHLB Nga 1995; https://www.vrto.org/english/thewto_e/acc_e/ms_e/ 
WTACCRUS58_LEG_394.pdf 
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phdt hdnh cua cdng ty, dugc dang ky ttong 
ho sa chuyen nhugng cd phdn va dugc luu 
tru bdi cong tyl Theo quy dinh cua phdp ludt 
tidu bang Califomia, CDSL dugc hidu dan 
gidn la nbiing ngudi cd ky ten vdo bdn dieu 
Id cua CTCP^ 

O Dan Mach, Ludt Cdng ty cd phdn nam 
2000 khdng neu dinh nghia ve khdi niem 
CDSL, md quy dinh mdt CTCP duge thanh 
ldp bdi radt hodc nhidu CDSL; cac CDSL 
phai ky vdo bdn dieu le cua CTCP". Phdp 
luat New Zealand khdng quy dinh true tidp 
ve CDSL, ma ehi xdc dinh cd ddng la ngudi 
md tdn cua hg dugc ghi trdn it nhdt mgt cd 
phdn dang ky cua cdng ty. Tmdc khi ghi ten 
vdo cd phdn ddng ky cua cdng ty thi ten ciia 
nhd ddu tu dd dugc ghi ttong hd sa dang ky 
doanh nghiep tai thdi diera dang ky doanh 
nghiep^ Tai Canada, CDSL la ngudi ky ten 
vdo dieu le ciia CTCP .̂ Trong kbi dd, d 
Cgng hda lien bang Diic, nhiing cd ddng 
tham gia xdy dyng didu Id CTCP ddu dugc 
ggi Id CDSL'̂ . Phdp ludt An Do quy dinh 
CDSL la ngudi hgi du 3 tidu chi sau: 1) Ld 
ngudi cd ten ttong bdn cdo bach hoac bao 

cap thudng nien ciia cdng ty; 2) La ngtrcn 
kidm soat boat ddng ctia cdng ty mpt cdch 
tryc tidp hodc gian tidp vdi tu cdch Id co 
ddng, giam ddc cdng ty bode chiic danh 
khde; 3) La ngudi ed thd dua ra diiih hudng 
va chi dao cho boat dgng cua Hgi ddng qudn 
tri. Phdp ludt Cambodia cQng cd quy dinh 
tuang ddng nhu tai tidu bang California 
(Hoa Ky) kbi dinh nghia CDSL Id cd n h ^ 
ky ten vdo bdng didu le cua CTCP . Ludt 
Cdng ty ctia Lien bang Nga khdng dinh 
nghia tryc tidp CDSL ma chi quy dinh: 
CDSL la nbiing cdng dan hoac thyc tbd phdp 
ly da thdng qua quydt dinh thanh lap CTCP^ 

2.2. vi sd lugng cd ddng sdng lap 
Theo quy dinh cua phdp ludt Thdi Lan, 

dd thdnh lap mdt CTCP thi cdn it nhdt 15 cd 
ddng la the nhdn, ed dieu Id cdng ty va tudn 
thii cde quy dinh khde tai Luat CTCP'". Phdp 
ludt Australia quy dinh, cdc cdng ty ndi 
chung vd CTCP ndi ridng khi thanh lap thi 
chi cdn it nhdt 1 nba ddu tu'^ Tai Ddi Loan, 
dd thdnh lap CTCP thi cdn 1 hoac tu 2 
CDSL'l Luat Cdng ty Thyy Didn ndm 2005 
quy dinh, cdc cdng ty TNHH ldn CTCP phai 

2 Xem: Muc 69, section 2 Luiit Cong ty An Do nam 2013; http://www.mca.gov.in/Ministry/pdff 
CompaniesAct2013 .pdf 

3 Xem: Muc 1 Phan 1 Luat Cong ty thucmg mai Califomia 2005, sua d6i, b6 simg 2011; 
https://law.justia.cora/codes/califomia/2005/corp.html. 

4 Xem: Muc 3 Phan I Luat Cong ty co phan Dan Mach 2000; http://www.doingbusiness.org/law-libTary. 
5 Xera: DiSu 96, Phin VII Luat Cong ty Newzealand 1993; http://vAvw.legislation.govt.nz/act/ pub

lic/1993/0105/latest/whole.html. 
6 Xera: Muc 2 Phin 1 Luat Cong ty Thuang mai Canada 2015; http://Iaws-lois.justice.gc.ca/eng/acts/C-14/. 
7 Xem: Dilu 28 Luat Cong ty c6 phin CHLB Diic 1965, duoc sua d6i, b6 sung ngay 09/09/2010; 

http://wvAV.nortonrosefLilbright.com/files/gerraan-stock-corporation-act-147035.pdf 
8 Xem : Khoan 6 Dilu 88 Luat Doanh nghi?p thucmg mai Cambodia 2006; littp://sin-partners.com/law-on-

commercial-enterprises-of-the-kingdom-of-cambodia/ 
9 Xera: Dilu 10 Luat Cong ty c6 phin CHLB Nga 1995; https://www.wto.org/english/thewto_e/acc e/ms e/ 

WTACCRUS58_LEG_394.pdf 
10 Xem: Section 16 Luat Cong ty c6 phin Thai Lan 2009; http://www.dbd.go.th/dbdweb_en/ewt_news php'' 

nid=3932. 
11 Xem: Section 114 Phin II Luat C6ng ty Australia 2001; https://www.tegislation.gov.au/DetaiIs/ 

C2018C00031. 
12 Xem: Dilu 128 Luat Cong ty Dai Loan Trung Qu6c 2009; http://www.bycpa com/html/news/ 

20132/1793.htail. 
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cd it nhdt 1 CDSL bode nhieu ban tai thdi 
didm thdnh lap, nhung CDSL phai la 1 the 
nhan ho^c 1 phdp nhdn cd nai cu tni hoac cd 
try sd tai khu vyc kinh te Au Chdu bode tai 
Thuy Dien; neu Id mdt ed nhdn ngudi Thyy 
Didn thi phdi cd nang lyc phdp ly'^. Phdp 
luat Cgng hoa lien bang Diic vd Cgng hda 
lien bang Nga cho phep mdt CTCP cd the 
dugc thanh lap bdi 1 hoac nhidu cd ddng. 
Viec thdnh lap CTCP tai Nga ddi hdi phdi 
thdng qua mdt Hdi ngbi thdnh lap bao gdm 
nhidu CDSL (ndu cbi cd 1 CDSL thi cd ddng 
nay ty ra quyet dinh thanh lap). Tai Hdi nghi 
thanh lap ndy, cdc CDSL se bieu quyet theo 
t̂  le % de bdu ra cdc co quan qudn tn cua 
CTCP'". Tai Nhat Ban, khi thanh lap CTCP 
thi cdc cd ddng sdng lap phdi cd ttach nhiem 
chudn bi dieu Id cdng ty vd ky ten, ghi rd hg 
ten (ke cd ddng dau neu cd) vao ban dieu le 
cua cdng ty'̂ . 

2.3. Ty li ndm giic cdphdn cda cd ddng 
sdng lap khi thdnh lap cdng ty 

Tai Thai Lan, CTCP thanh lap phdi cd it 
nhat 15 CDSL vd cdc CDSL phdi mua dugc 
it nhdt 5% sd vdn dang ky cua CTCP tai thdi 
diem thdnh Idp'̂ . Luat Cdng ty nam 2005 
cda Thyy Didn yeu cau tdt cd ede CDSL phai 
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gdp dii cd phdn tai tbdi didm thdnh lap cdng 
ty'^. Tai Italia, cac nhd ddu bi sang lap CTCP 
phdi thanh todn du tidn mua cd phdn vdi ty 
le it nhat 25% tmdc khi thdnh lap cdng ty'l 
Theo quy dinh cua phdp ludt Dai Loan, 
CDSL khdng bi bat bugc mua mdt ty Id co 
phdn tdi thidu tai thdi didm thanh lap CTCP, 
Ludt Cdng ty Dai Loan chi yeu cdu CDSL 
sau khi thanb todn dii tien raua cd phdn ldn 
dau phdt hdnh cua cdng ty tai thdi didra 
thdnh lap la dugc''. Tai Nga, tdi thidu 50% 
cd phdn phdt hanh rdng rai ra ben ngoai tai 
tbdi didm thdnh lap CTCP phai dugc thanh 
toan du trong thdi ban 3 thdng kd tCr ngay 
dang ky thanh lap. Ddi vdi cd phdn cua 
CDSL se khdng cd quyen bieu quyet neu 
CDSL khdng thanh thodn du tidn mua cd 
phdn, tni ttudng hgp dieu le edng ty cd quy 
dinh kbdc^". Tai Tnmg Qudc, tmdc ngdy 
01/03/2014, tiieo quy dinh tai Ludt Cdng ty 
nam 2005, cdc cdng ty kbi dang ky thdnh lap 
phdi dang ky tdi thieu 30.000 te va sd vdn 
gdp ban ddu ciia cac CDSL phai tdi thieu 
20% vdn ddng ky, ddng thdi sd vdn gdp ban 
ddu ciia cd ddng phdi dugc thanh todn dii tai 
thdi diem thdnh lap cdng ty, cdn sd vdn gdp 
cdn lai thi thanh todn ttong thdi han 2 nam, 

Xem: Section 1, Chucmg 2 Lu t̂ Cong ty Thuy Diln 2005; http://law.au.dk/fileadmin/www.asb.dk/omasb/ 
institutter/erhvervsjuridiskinstitut-skJultforgoogle/EMCA/NationalCompaniesActsMemberStates/Sweden/ 
THE_SWEDISH_COMPANIES_ACT.pdf 
Xera: Dilu 9 Luat Cong ty c6 phin CHLB Nga 1995; https://www.wto.org/english/thevrto__e/acc_e/ms_e/ 
WTACCRUS58_LEG_394.pdf. 
Xem: Dilu 26 Luat Cong ty Nhat Ban nam 2005; http://www.japaneselawtranslation.go.jp/law/detail/? 
id=2052&vm=04&re=02 
Xem: Dilu 16 va Dilu 17 LuSt C6ng ty c6 phin Thai Lan 2009; http://www.dbd.go.th/dbdweb_en/ 
ewt_news.php?nid=3932. 
Nguon: http://www.Iindahl.se/media/480245/doing_business_in_sweden.pdf 
Xera: "A review of UK and Italian and UK Company Law" A joint study by Consiglio Nazionale dei 
Dotted Commercialisti a degli Esperti Contabili and The Association of Chartered Certified Accountants 
Published by the Certified Accountants Educational Tmst, London July, 2009, tr. 22. 
Xem: Dilu 131 Luat Cong ty Dai Loan Tmng Qu6c 2009; http://www.bycpa.com/htral/ news/20132 
/I793.htral. 
Xem: Dilu 34 Luat Cong ly c6 phin CHLB Nga 1995; https://www.wto.org/english/thewto_e/acc_e/ms_e/ 
WTACCRUS58_LEG_394.pdf 
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phdt hanh cua cdng ty, dugc dang ky frong 
bd so chuyen nhugng cd phdn va dugc luu 
trij bdi cdng ty .̂ Theo quy dinh ciia phdp ludt 
tieu bang Califomia, CDSL dugc hieu dan 
gidn Id nhiing ngudi cd ky ten vdo ban didu 
Id ciia CTCPl 

CJ Dan Mach, Ludt Cdng ty cd phdn nam 
2000 khdng neu dinh nghia ve khdi niem 
CDSL, ma quy dinh radt CTCP dugc thdnh 
lap bdi mdt hoac nhieu CDSL; cdc CDSL 
phai ky vao ban dieu le cua CTCP". Phap 
ludt New Zealand khdng quy dinh true tiep 
vd CDSL, ma chi xde dinh cd ddng Id ngudi 
ma ten cua bg dugc ghi frdn it nhdt mdt cd 
phdn dang ky ciia cdng ty. Tmdc khi ghi ten 
vao cd phan dang ky eua cdng ty thi ten cua 
nba ddu tu do dugc ghi ttong bd so dang ky 
doanh nghiep tai thdi diem dang ky doanh 
nghiep .̂ Tai Canada, CDSL la ngudi ky ten 
vao dieu le cua CTCP .̂ Trong khi dd, d 
Cdng hda lien bang Diic, nhiing cd ddng 
tham gia xdy dyng didu le CTCP ddu dugc 
ggi la CDSL'. Phdp ludt An Do quy dinh 
CDSL la ngudi hdi du 3 tieu chi sau: 1) La 
ngudi cd ten ttong bdn cdo bach hoac bdo 

cao thudng nien cua cdng ty; 2) La nguai 
kidm sodt boat dgng ciia cdng ty mdt each 
ttiic tidp hoac gidn tidp vdi tu each Id co 
ddng, gidm doc cdng ty hoac chiic danh 
khde; 3) La ngudi ed tiid dua ra dinh hudng 
vd ehi dao eho boat dgng cua Hgi ddng qudn 
tii. Phap ludt Cambodia ciing cd quy dinh 
tuang ddng nhu tai tidu bang Califomia 
(Hoa K}-) khi dinh ngbia CDSL Id ca nhdn 
ky ten vao bang didu le cua CTCPl Ludt 
Cdng ty eua Lidn bang Nga khdng dinh 
ngbia tryc tidp CDSL ma cbi quy dinh: 
CDSL Id nhung cdng ddn hoac thyc the phdp 
ly da tbdng qua quyet dinh thanh lap CTCP'. 

2.2. Vi sd lugng cd ddng sdng Igp 
Theo quy dinh ciia phap luat Tbdi Lan, 

dd thdnh l|ip mdt CTCP thi cdn it nhdt 15 cd 
ddng Id the nhan, ed didu le cdng ty va tudn 
thti cac quy dinh khde tai Lu|t CTCP'". Phap 
luat Australia quy dinh, cdc cdng ty ndi 
chung vd CTCP ndi rieng khi tiidnh lap thi 
cbi can it nhdt 1 nba ddu tu". Tai Dai Loan, 
dd thanh lap CTCP thi cdn 1 hoac bi 2 
CDSL'l Ludt Cdng ty Thuy Didn nam 2005 
quy dinh, cdc cdng ty TNHH Ian CTCP phai 

2 Xem: Muc 69, section 2 Luat Cong ty An Do nam 2013; http://www.raca.gov.in/Ministry/pdf 
CompaniesAct2013 .pdf 

3 Xem: Muc 1 Phan 1 Luat Cong ty thuang mai Califomia 2005, sua d6i, b6 sung 2011; 
https://law.justia.cora/codes/califomia/2005/corp.html. 

4 Xem: Muc 3 Phan I Luat Cong ty co phin Dan Mach 2000; http://vAvw.doingbusiness.org/law-library. 
5 Xem: Dilu 96, Phin VII Luat Cong ty Newzealand 1993; http://www.legislation.govt.nz/act/ pub

lic/1993/0105/Iatesf whole.html. 
6 Xem: Muc 2 Phin 1 Luat Cong ty Thuang mai Canada 2015; http://laws-Iois.justice.gc.ca/eng/acts/C-14/. 
7 Xem: Dilu 28 Luat Cong ty c6 phin CHLB Diic 1965, du^c sira d6i, bl sung ngay 09/09/2010; 

http://www.nortonrosefulbright.com/files/german-stock-corporation-act-147035.pdf 
8 Xem : Khoan 6 Dieu 88 Luat Doanh nghidp thucmg mai Cambodia 2006; littp://sin-partners.com/Iaw-on-

commercial-enteTprises-of-the-kingdom-of-carabodia/ 
9 Xera: Dilu 10 Luat Cong ty c6 phin CHLB Nga 1995; https://vAvw.wto.org/english/thevrto_e/acc_e/ms e/ 

WTACCRUS58_LEG_394.pdf 
10 Xem: Section 16 Luat Cong ty cl phin Thai Lan 2009; http://www.dbd.go.th/dbdweb_en/ewt__news.php? 

nid=3932. 
11 Xera: Section 114 Phin II Luat Cong ty Australia 2001; https://www.legislation.gov.au/DetaiIs/ 

C2018C00031. 
12 Xem: Dilu 128 Luat Cong ty Dai Loan Trung Qu6c 2009; littp://www.bycpa.com/htinl/news/ 

20132/I793.html. 
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cd it nhdt 1 CDSL hoac nhieu ban tai tbdi 
diem thanh lap, nhung CDSL phai la 1 the 
nhan hoac 1 phdp nhdn cd noi cu tni bode cd 
tru sd tai khu vyc kinh td Au Chau hoac tai 
Thuy Dien; neu Id mdt ca nhdn ngudi Thyy 
Didn thi phdi cd nang lyc phdp ly'^. Phap 
luat Cdng hoa lien bang Diic va Cdng hda 
lien bang Nga cho phep mdt CTCP ed thd 
dugc thanh lap bdi 1 hoac nhieu cd ddng. 
Viec thdnh lap CTCP tai Nga ddi hdi phai 
thdng qua mpt Hgi nghi thanh lap bao gdm 
nhieu CDSL (neu chi cd 1 CDSL thi cd ddng 
nay ty ra quyet dinh thdnh lap). Tai Hgi nghi 
thanh lap nay, cac CDSL se bieu quydt theo 
ty 1? V^ dh bdu ra cdc ca quan qudn tri cua 
CTCP'l Tai Nhdt Bdn, khi thanh lap CTCP 
thi cdc ed dong sang lap phdi cd ttdch nhiem 
chudn bi dieu 1? cdng ty vd ky ten, ghi ro hg 
ten (ke cd ddng ddu neu cd) vao ban dieu Id 
ctia cdng ty'^ 

2.3. Ty li ndm giir cd phdn cua cd ddng 
sdng lap khi thdnh Igp cdng ty 

Tai Thdi Lan, CTCP thdnh lap phdi cd it 
nhdt 15 CDSL va cac CDSL phai mua dugc 
it nhdt 5% sd vdn dang ky ciia CTCP tai tbdi 
diem thanh Idp'^ Luat Cdng ty nam 2005 
ciia Thyy Dien yeu cdu tdt cd cac CDSL phai 
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gdp du cd phdn tai tiidi didra thanh ldp cdng 
ty". Tai Italia, cdc nha ddu frr sdng lap CTCP 
phdi thanh todn du tien mua cd phdn vdi ty 
le it nhdt 25% tiirdc kbi thdnh lap cdng ty'^ 
Theo quy dinh cua phdp ludt Dai Loan, 
CDSL khdng bi bdt bude mua mgt ty Id cd 
phdn tdi thidu tai thdi didm thanh lap CTCP, 
Ludt Cdng ty Dai Loan cbi yeu cdu CDSL 
sau khi thanh todn dii tidn mua co phdn Idn 
ddu phdt bdnh ciia cdng ty tai thdi didm 
thdnh lap la duge'^. Tai Nga, tdi thidu 50% 
cd phdn pbat hanh rdng rai ra ben ngoai tai 
tbdi didm thdnh lap CTCP phdi dugc thanb 
toan du ttong thdi han 3 thang kd tii ngay 
dang ky thdnh lap. Ddi vdi cd phdn ciia 
CDSL se khdng cd quyen bieu quyet ndu 
CDSL khdng thdnh thoan dti tidn mua ed 
phdn, trur ttudng hgp didu le cdng ty cd quy 
dinh khac^°. Tai Tmng Qudc, tmdc ngdy 
01/03/2014, theo quy dinh tai Luat Cdng ty 
nam 2005, eae edng ty khi dang ky thdnh lap 
phai dang ky tdi thieu 30.000 te vd sd vdn 
gdp ban ddu cua cdc CDSL phai tdi thidu 
20% vdn dang ky, ddng thdi sd vdn gdp ban 
ddu ciia cd ddng phdi duge thanh todn dii tai 
thdi diem thanh lap cdng ty, edn sd vdn gdp 
cdn lai thi thanh toan frong thdi ban 2 nam. 

13 Xem: Section 1, Chuong 2 Luat Cong ty Thuy Diln 2005; http://law.au.dk/fileadmin/www.asb.dk/omasb/ 
institutter/erhvervsjuridiskinstitut-skjultforgoogle/EMCA/NationalCompaniesActsMeraberStates/Sweden/ 
THE_SWEDISH_COMPANIES_ACT.pdf. 

14 Xem: Dieu 9 Luat Cong ty c6 phSn CHLB Nga 1995; https://vAVW.wto.org/engIish/thevrto_e/acc_e/ms_e/ 
WTACCRUS5 8 LEG_3 94.pdf 

15 Xem: Dilu 26 Luat Cgng ty Nhat Ban nam 2005; http://www.japaneselawtranslation.go.jp/law/detail/? 
id=2052&vm=04&re-02 

16 Xera: Dilu 16 va Dilu 17 Luat Cong ty c6 phin Thai Lan 2009; http;//www.dbd.go.th/dbdweb_en/ 
ewt news.php?nid=3932. 

17 Nguon: http://vAvw.lindahl.se/media/480245/doing_business_in_sweden.pdf. 
18 Xera; "A review of UK and Italian and UK Company Law" A joint shidy by Consigho Nazionale dei 

Dotteri Commercialisti a degli Esperti Contabili and The Association of Chartered Certified Accountants 
Published by the Certified Accountants Educational Tmst, London July, 2009, tr. 22. 

19 Xem: Dilu 131 Luat Cong ty Dai Loan Trung Qu6c 2009; http://www.bycpa.cora/html/ news/20132 
/1793.html. 

20 Xem: Dilu 34 LuSt Cong ty c6 phSn CHLB Nga 1995; https://vAvw.wto.org/english/thevrto_e/acc_e/ms_e/ 
WTACCRUS58_LEG_394.pdf 
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ke tir ngay thdnh lap cdng ty. Ngoai ra, sd 
vdii gdp bang tien mat cua cd ddng phdi tdi 
thieu bang 30% sd vdn gdp dang ky cua 
eong ty. Tuy nhien, ngdy 28/12/2013, Trung 
Qudc da sua ddi Luat Cdng ty ndm 2005 thi 
tir ngay 01/03/2014 tdt cd nhiing quy dinh vd 
von phdp dinh vd sd vdn gdp tdi thidu cua 
nhd ddu tu kbi thanh lap cdng ty tai Trung 
Qudc ddu bi bai bd '̂. Tai Diic, cd ddng phdi 
thanh todn tidn mat cho cdng ty tdi thidu Id 
25% gia cd phan phdt hdnh vd phai gdp dii 
tai tbdi diem thdnh lap. Neu gdp vdn ma cd 
ddng phai chuyen quyen sd hiiu tdi san cho 
cdng ty thi nghia vy nay phdi hoan thdnh 
ttong vdng 5 nam tii thdi didm dang kŷ .̂ 

Tai Viet Nam, tmdc tbdi diem nam 
2000, theo quy dinh tai Didu 32 Luat Cdng 
ty ndm 1990 thi cdc sang lap vien phdi eiing 
nhau dang ky mua it nhdt 20% sd cd phidu 
dy tinh pbat bdnh ciia cdng ty. Vd neu cdc 
sang lap vien khdng dang ky mua tdt ca cd 
phidu cdng ty, thi bg phdi edng khai ggi vdn 
tir nhiing ngudi khac. 

Hien tai, theo quy dinh tai khoan 2 Didu 
119 Ludt Doanh nghiep nam 2014 thi cac 
CDSL phai cung nhau dang ky raua it nhdt 
20% tdng sd cd phdn phd thdng dugc quydn 
chao ban tai thdi diem dang ky doanh 
nghiep. Ddng thdi, Dieu 112 Luat Doanh 
nghiep nam 2014 ciing xdc dinh ttdch nhiem 
ciia cde ed ddng ndi ehung vd CDSL ndi 
rieng phdi thanh toan dii sd cd phdn da dang 
ky mua ttong thdi ban 90 ngdy, ke tu ngay 
CTCP dugc cap Gidy chiing nhan dang ky 
doanh nghiep, trii tmdng hgp dieu le cdng 
ty hoac hgp ddng dang ky mua cd phan quy 
dinh radt thdi ban khac ngan hon. Vd neu 

sau thdi ban 90 ngay neu fren md cd cd 
ddng chua thanh todn bofic chi thanh toan 
dugc mdt phdn sd cd phdn da dang ky mua 
thi xii ly theo mgt ttong cdc hudng sau: 1) 
Cd ddng chua thanh toan sd cd phdn da 
dang ky mua se khdng cdn Id cd ddng cua 
cdng ty vd bg ciing khdng dugc chuyen 
nhugng quydn mua cd phan dd cho ngudi 
khde; 2) Cd ddng chi thanh toan mgt phdn 
sd cd phdn da dang ky mua se cd quyen 
bidu quydt, nhan Igi tiic vd cac quydn khac 
tuang ling vdi sd ed phdn da thanb todn. Hg 
khdng dugc chuydn nhugng quydn mua so 
cd phdn chua thanh todn cho ngudi khac. 
Trong tmdng hgp nay, CTCP phai dang ky 
dieu chinh vdn dieu Id bang gid tn m?nh gia 
sd cd phdn da dugc thanh todn du vd thay 
ddi CDSL trong tbdi ban 30 ngay, ke tii 
ngdy ket thiie thdi ban phdi thanh todn dii 
sd cd phan da dang ky mua. 

Ben canh Luat Doanh nghiep nara 2014, 
mdt sd ludt chuyen ngdnh tai Viet Nam cd 
quy dinh dae thu vd ty le sd hiiu cd phdn ciia 
CDSL khde biet vdi Luat Doanh nghiep nam 
2014. Chang ban, theo quy dinh tai khodn 5 
Didu 55 Luat Cdc td chiic tm dung nam 2010 
thi ttong thdi ban 05 nam, kd tii ngay dugc 
cdp Giay phep thdnh lap td ehiic tin dyng, 
cac CDSL phdi ndra giii sd cd phdn tdi thidu 
bang 50% vdn didu le ciia td chuc tin dyng, 
cac CDSL la phdp nhan phdi ndm giii sd cd 
phdn tdi tiiidu bang 50% tdng sd cd phdn do 
cdc cd ddng sdng lap ndm giii. 

2.4. Cdc hgn chi ddi v&i cd ddng 
sdng lap 

Tai Viet Nam, frong giai doan tii nam 
1990 - 1999, theo quy dinh tai khodn 3 Didu 

Xera: Luat Cong ty sira doi ciia Trang Quoc ban hanh ngay 28/12/2013, co hî u lyc thyc thi tir ngdy 
01/03/2014; http://vAvw.fdi.gov.en/l800000121_39_4814^0_7.html. 
Xem: Dieu 36a Luat Cong ty co phan CHLB Due 1965, duac sua doi, bo sung nam 2010; http://www.nor-
tonrosefulbright.cora/files/german-stock-corporation-act-147035.pdf 
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30 Ludt Cdng ty ndm 1990 thi cd phidu ttong 
CTCP dugc phat hdnh cd the la cd phieu ed 
ghi tdn hoac cd phieu khdng cd ghi ten. Cd 
phidu ciia sdng lap vien, cua thanh vidn Hgi 
ddng quan tri phdi la nhirng ed phieu cd ghi 
ten. Cd phieu khdng ghi ten dugc ty do 
chuydn nhugng, cdn cd phidu cd ghi ten chi 
dugc chuyen nhugng, ndu dugc sy ddng y 
cua HDQT. Hieu theo nghia tren tai Ludt 
Cdng ty nam 1990 thi eac CDSL trong 
CTCP tai Viet Nam ttong giai do£m 1990 -
1999 bi radt ban che kha ldn ttong viec dinh 
doat tai san thude sd hiru eiia minh. Hg bude 
phdi sd hiiu loai cd phdn ed phdn dac biet so 
vdi cac cd ddng khac, dd la cd phdn ed ghi 
ten vd loai cd phan nay khdng the chuyen 
nhugng tu do ma viec chuyen nhugng phai 
dua frdn y chi cua Hgi ddng quan tri (khi do 
phai dugc it nhdt Yi tdng sd thanh vidn Hdi 
ddng qudn tri chdp thudn). Tu nam 2000 -
30/06/2015, thuc hien Ludt Doanh nghiep 
nam 1999 va Ludt Doanh nghiep nam 2005, 
vide bit budc phai ghi ten CDSL tten loai cd 
phdn ma hg sd hiiu da bi loai bd, thay vao 
dd, CDSL tai Viet Nam cbi bi ban che 
chuyen nhugng cd phan ddi vdi ngudi nhan 
chuyen nhugng khdng phai la cd ddng (theo 
Ludt Doanh nghiep nam 1999) vd khdng 
phdi la CO ddng sang lap (theo Ludt Doanh 
nghiep nam 2005) trong thdi ban 3 nam ddu 
thanh lap CTCP vdi didu kidn phai dugc Dai 
hdi ddng cd ddng - ca quan quyen Iyc eao 
nhat ttong CTCP chap thuan. 

Tir ngdy 01/07/2015, theo quy dinh tai 
khodn 2 vd khodn 3 Didu 119 Ludt Doanh 
nghiep nam 2014, cdc CDSL ttong CTCP tai 
Viet Nam phai cung nhau ddng ky raua it 
nhdt 20% tdng sd cd phdn phd thdng dugc 
quyen chao bdn tai thdi diem dang ky doanh 
nghiep. Va ttong tbdi ban 03 nam, ke tu 
ngay cdng ty dugc cap Gidy chiing nhdn 
dang ky doanh nghiep, CDSL ed quydn tu 
do chuydn nhugng cd phdn cua minh cho 
CDSL khac vd chi dugc chuydn nhugng cd 
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phan phd tbdng cua rainh cho ngudi khdng 
phai Id CDSL neu duge sy chdp thuan ciia 
Dai hgi ddng cd ddng. Tuy nhien, cac ban 
che ddi vdi cd phan phd thdng cua CDSL 
dugc bai bd sau thdi ban 03 nam, ke tu ngay 
cdng ty dugc cdp Gidy cbiing nhdn dang ky 
doanh nghiep. Cac ban che cua quy dinh ndy 
khdng dp dung ddi vdi cd phdn ma CDSL cd 
them sau khi dang ky thdnh lap doanh 
nghiep va cd phan md CDSL chuyen nhugng 
cho ngudi khac khdng phai la CDSL ciia 
cdng ty. 

Ben eanh Ludt Doanh nghidp nam 2014, 
khoan 4 Didu 56 Ludt Cdc to chuc tin dung 
nam 2010 eiing ed quy dinh dae thu rieng vd 
ban che ddi vdi CDSL ttong cdc ngdn hang 
thuong raai cd phan (bdn chat phap ly van la 
CTCP boat ddng theo Luat Doanh nghiep 
nam 2014) dd Id: Trong thdi ban 05 nam, ke 
tu ngdy dugc cap Gidy phep, CDSL cbi dugc 
phep chuydn nhugng cd phdn cho cdc CDSL 
khac vdi dieu kien bdo dara cdc ty Id sd hiiu 
cd phan quy dinh tai Didu 55 Luat Cac td 
chiic tin dyng ndra 2010. Tvr cac quy dinh 
tten, cd tbd nit ra radt nhan xet chung la phdp 
ludt doanh nghiep Viet Nam ehi dp dyng sy 
ban chd co bdn ddi vdi CDSL khi budc hg 
phdi ndm giii mdt ty le tdi thidu cd phan tai 
thdi didm thdnh lap edng ty vd quydn ehuyen 
nhugng cd phdn eiia bg bi gidi ban khd hon 
so vdi cdc cd ddng phd thdng khde trong 
CTCP, khdng quy dinh tieu chi hg phdi cu 
tni (hoac thudng tni) tai Viet Nam. 

0 day, ndu so sanh vdi quy dinh tai phdp 
luat doanh nghiep mdt sd nudc, chiing ta 
thdy cd nhiing diera tuong ddng va khde 
biet. Khoan 2 vd khoan 3 Didu 17 Ludt Cong 
ty cd phdn Thdi Lan 2009 quy dinh it nhdt Yz 
sd lugng CDSL phdi thudng tni tai Thai Lan 
vd phai gdp vdn mua cd phdn, thanh toan 
tidn raua cd phdn it nhat Id 5% sd vdn ddng 
ky ciia cdng ty. Tai Thai Lan, cdc cd phdn 
rad CDSL gdp vdn raua tai thdi diem thanh 
lap cdng ty (it nhdt 5%) se bi ban chd chuydn 
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nhugng ttong thdi ban 2 ndm ddu ke ttr ngay 
thanh lap edng ty, trii tmdng hgp phdi dugc 
sy chdp thudn ciia DHCD". Quy dinh cua 
Dan Mach ydu cau it nhdt 1 CDSL phai cu 
tni tai Dan Macb̂ '*. 
3. Kdt luan va ki^n nghi 

Quy dinh vi CDSL eua cdng ty cd phan 
la mdt ngi dung quan ttgng ttong phdp ludt 
doanh nghiep Viet Nam ciing nhu phap ludt 
doanh nghiep tai nhieu quoc gia khac ttdn 
thd gidi. Theo quy dinh tai Ludt Doanh 
nghiep ndm 2014, vide ttd tiianh CDSL ciia 
CTCP tai Viet Nam dugc xac lap dya tten su 
thda thudn giiia cac nha ddu tu tai thdi diem 
thanh lap cdng ty, chi can 1 cdng ty cd phdn 
ddm bao it nhdt 3 CDSL Id dugc, khdng nhat 
thidt todn bd tdt cd cdc nhd ddu tu tham gia 
thdnh lap cdng ty, thdng qua dieu le cua cdng 
ty cd phdn ddu la CDSL theo quan diem 
tmyen thdng tmdc day. Quy dinh nay ttao 
quyen ty quyet eho nha ddu tu ttong vide hg 
trd thdnh CDSL hay khdng ttdn co sd cdn 
nhac cac lgi ich md hg cd the cd dugc tit tu 
cdeh CDSL nay. Mac du phap ludt nhieu 
qudc gia ttdn the gidi ed nhiing quy dinh 
khde nhau ve sd lugng CDSL tdi thieu cila 1 
cdng ty cd phdn tai tbdi didm thdnh lap, 
nhung nhin chung, phdp ludt doanh nghiep 
mgt so qude gia nhu Thai Lan, Italia, Diic 
ddu quy dinh cac CDSL phdi sd hiiu it nhat 
tir 5% cho den 25% tdng sd cd phan dugc 
quyen pbat hdnh cua CTCP tai thdi didm 
thanh lap. Va nhirng ban che ve chuyen 
nhugng cd phan cua CDSL ttong giai doan 
ddu thdnh lap CTCP cung la nhung quy dinh 
tuong ddng cd thd dugc tim thay ttong Ludt 
Doanh nghiep nam 2014 cua Viet Nam vd 
phap ludt doanh nghiep d nhieu qudc gia 
khac tten thd gidi. Tuy nhien, dii cd nhiing 
didm khac biet nhdt dinh nhung vai ttd, vi tri 

ciia CDSL ttong CTCP la khdng thd thidu 
frong thyc tidn kinh td thi ttrdng ciing nhu 
phap ludt thyc dinh ciia cdc qudc gia cd ndn 
kinh te tbi tmdng gan vdi quyen ty do kinb 
doanh cua doanh nghiep. 

Qua tham khdo quy dinh ciia phap luat 
vd CDSL tai mot sd qude gia fren the gidi 
cung nhu qua thyc tiln thi hdnh Ludt Doanh 
nghidp nam 2014 tai Viet Nam thdi gian qua, 
Tdc gid kidn nghi siia ddi Ludt Doanh nghiep 
nam 2014 d hai ngi dung sau: 

Mdt la, sira ddi Didu 112 Ludt Doanh 
nghiep 2014 theo hudng bd quy dinh cho 
phdp CDSL cd thdi ban 90 ngdy dd thanh 
todn tidn dang ky mua cd phdn khi thdnh ldp 
CTCP Thay vao dd, tdt cd CDSL ddu phdi 
thanb toan du tidn mua cd phan ngay tai thdi 
didm thdnh lap cdng ty tuang ling vdi sd 
lugng cd phdn md hg dang ky mua. Viec siia 
ddi nay Id can thiet nhdm ddm bdo cho vdn 
dieu Id cua CTCP tai thdi diem thdnh lap cd 
tinh thyc chat ban, ban che tinh ttang "vdn 
do" cua CTCP ttong giai doan ddu thanh lap, 
ddng thdi gidm bdt cbi phi tdi cbinh phat 
sinh cho CTCP do phai thyc hien cac thii tuc 
hanh chinh vd thay ddi vdn didu le vdi co 
quan dang ky kinh doanh ttong trudng hgp 
c6 vi pham viec thanh todn tien mua cd phan 
ciia CDSL nbu thdi gian vua qua. 

Hai la, bd sung quy dinh CTCP phai cd 
it nhdt ragt CDSL cu ttii tai Viet Nam tai tiidi 
diem thdnh lap cdng ty, thay cho quy dinh 
hidn hanh khdng cd ydu cdu bat budc. Quy 
dinh mdi ndy nhdm ddm bdo hieu lyc qudn 
ly nha nudc ddi vdi CTCP bieu qud ban, 
tang cudng ttach nhiera cua CDSL ddi vdi 
cac doanh nghiep ddi tac vd ban cbd cae tidu 
cyc phdt sinh ttong qua trinh thdnh ldp, boat 
ddng cua CTCP vd sau • 

23 Xem: Section 57 Luat Cong ty c6 phk Thai Lan 2009; http://www dbd.go.th/dbdweb_en/ewt_news php*? 
nid=3932. 

24 Xem: Muc 3 Ph^n 2 Luat Cong ty c6 phk Dan Mach 2000; http://www.doingbusiness.org/law-library. 
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