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HOAN THIEN PHAP LUAT VE TRACH NHIEM 
NGl/dlDaNGDAUCOQUAN HANH CHINH N H A N I / O C 

• TS TRAN VAN DUY 
Vten Hdn ldm Khoa hoc Xd hoi Viet Nam 

• Tom tdt: Ngiiii ddng ddu cd quan hdnh chinh nhdniidc (CQHCNN) Id ngtidi thifc Men 
vai tro Idnh dao, qudn ly hoat dgng cua CQHCNN, co quyen cao nhdt doi vdi hoat dong 
cua CQHCNN vd chiu trdch nhiem ve hoat dgng cua CQHCNN do. Tuy nhien, thdc tiin 
cho thdy, bin canh viec ngddi dUng ddu chiia hieu ro vd thiic hien ddng thi nhiing quy 
dinh phdp lugt ve trdch nhiem ngtidi ddng ddu CQHCNN con nhieu sd hd. Bdi viet ldm 
ro nhdng quy dinh phdp ludt ve trdch nhiem ngtidi ddng ddu cd quan hdnh chinh nhd 
nUdc vd kien nghi mgt so diem nhdm hodn thien phdp ludt ve vdn de ndy. 

• Tii khoa: phdp ludt ve trdch nhiem ngiidi diing ddu ca quan hdnh chinh nhd nitdc. 

I. Thu'c trang phap luat ve trach nhiem 
nguM dung dau Cff quan hanh chinh nha nuô c 

Pliai khang dinh Viet Nara da co khtmg th§ 
che phap ly kha rpng de xac dinh trach nhiem 
ctia nguoi diing dau CQHCNN, vi du nhu: 

- Nghi dinh 211/2013/ND-CP sila ddi Nghj 
dinh 107/2006/ND-CP quy dinh xu ly trach 
nhiem ctia nguai dting dau co quan, td chiic. 
don VI khi d§ xay ra thajn nhiing do minh quan 
ly, phti trach. 

- Nghi dinh sd 157/2007/ND-CP ngay 27-10-
2007 ciia Chinh phu quy dinh che dp trach 
nhiem ddi voi nguoi dung dau co quan, td chtic, 
don vi cua Nha nuoc trong thi hanh nhiem vu, 
cong vu (sau day gpi la Nghi dinh 157); 

- Nghi dinh so 103/2007/ND-CP ngay 14-6-
2007 cua Chinh phu quy dinh trach nhiem cia 

ngum diing daucaquan,td chuc. don vi va trach 
nhiem cua CBCC, vien chtic trong viec thuc 
hanh tiet kiem, chong lang phi (sau day gpi la 
Nghi dinh 103); 

- Thong tu so 08/2007/TT-BNV ngay 1-10-
2007 ciia Bp Npi vu huong dan thuc hien Nghi 
dmh so 107/2006/ND-CP ngay 22-9-2006 cua 
Chinh phu quy dinh xii ly trach nhiem cua 
nguoi diing dau co quan. td chtic, don vi khi de 
xay ra tham nhung trong co quan, td chuc, don 
vi do minh quan ly, phu trach doi vol cac don 
vi su nghigp, doanh nghiep ciia Nha nuoc va 
cac td chuc xa hpi, xa hpi - nghg nghiep cd su 
dung ngan sach, tai san ciia Nha nudc... 

Trong he thong cac van ban de dilu chinh 
trach nhiem ciia CBCC ndi chung, ciing co ndi 
dung CO the van dung ddi vdi trach nhiem cua 
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ngudi diing dau CQHCNN. Cd tiid ke den cae 
vdn bdn nhu: 

- BQ luat Hinh su Viet Nam nam 2015 quy 
dinh vg cac tpi pham ve tham nhiing va vg cdc 
tdi phgm vg chiic vu; 

- Ludt Phong, chdng tham nhung nam 2018 
danh rieng Chuong IV. Chg dp ttdch nhiem eiia 
ngudi tiling ddu ca quan, td chiie, don vi trong 
phdng, chdng tham nbiing, gdm 4 Digu (tii 
Digu 70 ddn Digu 73) quy dinh ve trach nhiera 
eua ngudi diing dau ea quan, td ehiie, don vi 
ttong phdng, chdng tham nhung. 

- Ludt Thuc hdnh tiet kiem, ehdng lang phi 
nam 2013 danh Dieu 7 quy dinh Trdeh nhidm 
ciia ngudd diing dau ca quan, td chuc ttong viec 
thuc hanh tiet kiera, chdng ldng phi: Xay dung, 
chi dao thuc hien chuang trinh, kg hoach thuc 
hanh tiet kiem, ehdng lang phi gdn vdi nhiem 
vu cai cdch hdnh chinh, xac dinh rd mue tidu, 
chi tieu tiet kiem va yeu eau chdng lang phi 
ttong pham vi llnh vuc, ttong co quan, td ehiic 
dupe giao quan ly; xay dung cdc giai phdp dg 
thuc hien nhdm dat dupe muc tieu thuc hanh 
tiet kiem, ehdng lang phi, Trong pham vi chuc 
ndng, nhiem vu vd quyen ban cua minh, chiu 
trach nhiem vg viec ban hdnh cde van ban ca 
biet khdng phu hpp thuc tign hoac trdi phdp 
ludt gay lang phi. Chiu ttach nhiem cd nhan vg 
viec td chiic thuc hign thuc hanh tiet kiem, 
chdng ldng phi; dinh ky danh gia, nit kinh 
nghidm viec thue hien chuong trirtii, kg hoach 
va giai trmh ve viec dg xay ra ldng phi trong co 
quan, td chiic minh... 

- Luat Canbd, cdng chiic [thdng qua ngay 13-
11-2008, cd hieu luc till hdnh tit ngay 1-1-2010) 
vdi Dieu 10 quy dinh ve nghia vu cua can bd 
cdng ehiic la ngudi diing dau. 

Nhm chung, phap luat da quy dinh pham vi 
trach nhiem cua ngudi diing diu CQHCNN, bao 

gdm trich nhiem ddi vdi ndi bd va trich nhiem 
ddi vdixahdi. Ndi dung dieu chinh phdp ludt vg 
ttdch nhiem ciia ngudi diing dau CQHCNN 
dup'c xac dinh kha rd rang va cu the. Dieu do 
duoc phan anh qua mdt sd npi dung ca ban quy 
dinh xdc dinh ttdeh nhiem ttong td chiie quan 
ly dpi ngu can bp, cdng chiic thupc quyen, trong 
quan ly tdi san edng, ttong ddu tranh phdng 
chdng thara nhiing ehdng lang phi vd thiic hdnh 
tigt kiera...; quy dinh xdc dinh trach nhiem ciia 
nguoi dting ddu ddi vol viec ban hanh vdn ban 
quan ly nham thue hien cac chiic nang Idnh 
dao, quan ly; quy dinh xac dinh ttach nhiem ddi 
vol ket qua hoat dpng cua CQHCNN. Trach 
nhiem cua ngudi dung ddu co quan hanh chinh 
nba nuac mang tmh xd hdi sdu sdc va trudc het, 
vg mat lgi Ieh, ngudi diing dau co quan hartii 
chinh nhd nuae ed trdeh nhiem vdi todn the 
nhdn ddn, toan the xa hdi cua nuac Cpng hda xa 
hdi chu nghia Viet Nam. Ddc digm ndy gdn lign 
vdi mdt nguyen tae ca ban cua Hien phdp nude 
ta, dd la: "Nhd nudc Cong hda xa hdi chu nghia 
Viet Nam la nha nudc phdp quygn xa hdi chu 
nghia cila Nhdn ddn, do Nhdn ddn, vi Nhan 
dan", "Nuoc Cpng hda xa hdi chu nghia Viet 
Nara do Nhdn dan lam ehu; tdt ca quyen luc nhd 
nudc thupc ve Nhdn dan..." (Khoan 1,2, Dieu 2). 

Cac quy dinh phap luat cung da quy dinh cac 
loai hinh trach nhiem cua ngudi ddng diu 
CQHCNN, bao gdm trach nhiem chinh tri, trach 
nhiem phap ly, trach nhiem dao due cua ngudi 
dung diu CQHCNN trong th uc thi cdng vu. Diy 
lanhungcasdphaplyquan trong di ngum dung 
dau CQHCNN thuc hien trich nhiem cung nhu 
la can cii de cac caquan, tdchuc, canhan danh 
gii, xem xet trich nhiem cua ngudi diing diu 
CQHCNN. 

Chiu trach nhiem vd su tiianh, bai cua mdt 
cdng viec, mdt cdng tac da nhan. Id he qua mot 
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ngudi phai nhdn lay tu su rdng budc giua 
quyen va nghia vu: lam tdt thi dup'c khen 
thudng, lam hdng thi ehiu phat. Ngu kgt qua 
thuc hien nhimg nghia vu va quyen khdng tdt, 
ngudi dung dau eo quan HCNN se phai chiu 
ttach nhiem. Tuong iing vdi quygn quydt dinh 
eao nhdt, bao qudt cac linh vuc, cdc hoat ddng 
ciia CO quan HCNN, ngudi dung ddu ca quan 
HCNN phdi la ngudi chiu trach nhiera ve ket 
qua hoat ddng cua co quan HCNN. Ngudi 
dung dau eo quan HCNN phai chiu trdch 
nhiem trudc cdc chu the khde nhau vdi cac 
hinh thiic che tai khde nhau tuy thudc vao dd 
la loai hinh trach nhiem ehinh tri, phdp ly hay 
dao diic. 

Tuy nhien, nghign ciiu van ban phdp luat, 
cung thdy mpt sd vdn de sau: 

Thunhat, khong cd van bin phip luat nao xac 
dinh that cu thi ngudi dung dau CQHCNN. 

De hieu ngudi diing ddu la ai, phai van 
dung nhigu van ban khac nhau. Theo each dd 
can eii Ludt Td chiic Chinh phii, lly ban nhdn 
dan vd co quan chuygn mdn mdi cd the hieu 
ngudi tiling dau co quan HCNN d Viet Nam 
bao gdm cde chuc danh sau: Thu tudng, Bd 
trudng, Thii truong eo quan ngang Bd, Chu 
tich UBND cde cdp, Gidm doc Sd, Trudng 
phdng vd tuong duong. 

Thuhai, cac quy dinh phip luat chua thdng 
nhit each hiiu ve "trich nhiem" cua ngudi 
diing dau CQHCNN. Bdi Ie, Nghi dinh 
157/2007/ND-CP quy dinh chg dp traeh nhigm 
ddi vdi ngudi diing ddu ca quan, td chirc, dcm 
vi ciia Nhd nudc ttong thi hanh nhiem vu, edng 
vu, theo dd, traeh nhiem Id viec duoc lam, phai 
lam, khdng dupe ldm, vd neu vi phara se bi xu 
Iy. Nghi dinh 157/2007 sii dung cum tir "che dd 
ttach nhiem" ddi vdi ngudi dimg dau co quan, 
td chiic, don vi cua Nha nudc trong thi haitii 

nhiem vu, cdng vu va cd giai thich cum tii nay 
nhu sau: "Che dd ttach nhiem" ddi vdi ngudi 
diing ddu, cap phd cua ngudi diing 3au co 
quan, td chiic, dcm vi cua Nhd nudc la toan bd 
cdc quy dinh ve chuc nang, nhiem vu, quydn 
han vd tham quyen dupe Nha nudc giao cho 
ngudi tiling dau, cdp phd cua ngudi diing ddu; 
trudng hgp vi pham se hi xu Iy (Khoan 2 Dieu 
3). Theo cich giai thich nay, ehi do trach nhiim 
cua ngudi diing diu bao gdm: Nghia vu, quyen 
vi viec xuly (chiu trach nhiem) niu vipham 
cac quy dinh ve nghia vu vi quyin. Trong khi 
do, trach nhiem dup'c hieu chi la "nhiem vu, 
quygn ban" ttong Nghi dinh 123/2016/ND-CP 
quy dinh chiic ndng, nhigm vu, quygn han va 
CO cdu td chuc eiia Bd, ca quan ngang Bd khi 
quy dinh "trach nhiem eua Bp truang", tii Digu 
24 den Digu 29: 

+ Dieu 24. Nhiem vu, quyen ban cua Bp 
trudng ddi vdi Bp; 

+ Digu 25. Nhiem vu va quygn han eua Bd 
truong trong radi quan he vdi cac Bd, ea quan 
thudc Chinh phu; 

+ Digu 26. Nhiera vu va quygn han cua Bd 
trudng ttong mdi quan he vdi chinh quyen dia 
phuang; 

+ Digu 27. Trach nhiem cua Bd trudng doi vdi 
Chinh phu, Thu tudng Chinh phu; 

+ Digu 28. Traeh nhiem ciia Bd trucmg doi vdi 
Qudc hdi, Uy ban Thuang vu Qudc hdi, eac co 
quan ciia Qudc hdi, dai bigu Qude hdi, cii tri va 
Nhdn dan; 

+ Dieu 29. Traeh nhiem cua Bd truong ddi vdi 
cac td ehiic chinh tri - xa hdi. 

Nhu vay, vol cdch quy dinh ndy, co the 
thay, trdch nhiem 6' day duac hieu chl la 
"nhiem vu, quyen ban" ma khdng bao ham 
viec bi xu ly khi sai pham. Va tren thuc te, cd 
rat nhigu van ban ve trdeh nhigm ciia cdc 
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chiic danh trong cac CQHCNN deu quy dinh 

theo cdch nay. 

2. M^t st ki^n nghi hoan thien phap luat 
ve trach nhiem ngiroi diing dau CQHCNN 

Thunhit, can dim bao quy dinh nhat quan 

ve trach nhiem cua ngudi diing dau CQHCNN. 

Truoc bet, trong cae van ban phdp ludt vg 

traeh nhiem cua ngudi diing ddu CQHCNN, 

thuat ngii "trdch nhiem" can dugc hieu theo 

mdt nghia thdng nhat bao gdm ba yeu td cdu 

thanh: nhung vide phdi lam, khdng duac lam, 

hodc duge ldm; iihung thii dupe nhan (quyen 

han, quygn lgi), va chd tdi xii Iy (ehiu trdch 

nhiem)'^'. Do dd, cdc thuat ngu: "nghia vu"/ 

"nhiem vu", "quyen"/ "quygn han", "chiu ttdch 

nhigm" cdn dupe phan biet vdi nhau mdt each 

rd rang. Ngu nhu dd la vide phai ldm, hodc 

khdng dugc lam, thi ngn gpi dd la nghia vu/ 

nhiem vu; Ngu nhu do la viee duoc lam, thi ggi 

do Id quygn han; Ndu nhu dd Id hdu qua phai 

gdnh chiu do thuc hien khdng dung, khdng tdt 

nghia vu vd quyen, thi ggi la chiu trdeh nhiem. 

Cdn neu da ndi dgn "che do trdch nhiem", thi 

cdn hdi tu ddy dii ea ba yeu td tren. Do dd, 

ttong cac quy dinh vg "trach nhigm cua nguoi 

tiling ddu CQHCNN" phai bao gdm rapt tdng 

the thdng nhdt tuong thich eua bayeu td: nghia 

vu, quyen, viec chiu trdch nhiem. Cdn neu 

thuat ngu "traeh r±iera" khi thi dugc hieu vdi 

nghia la "nhiera vu, quygn ban", khi thi hieu Id 

"chiu trdch nhiem" nhu lau nay van xdy ra sg 

rdt dg gdy ra su nham ldn hodc cd cdch hieu 

khdng thdng rtiidt. Va digu dd khdng thuan lpi 

cho hoat ddng QLNN, mpt linh vuc vdn rat can 

su rd rang va nhdt quan'^'. 

Thuhai, cac quy dinh can cu thi hda vai trd, 

vi tri, trach nhiem cua ngudi diing diu; can ch u 

trongdin che tai xu phat khi ngudi dungdau 

chinh quyen vipham cdng tic dieu hinh, quan 

ly. Cic quy dinh nen theo hudng ting tu chu 

cho ngudi diing diu chinh quyin ca sd. Day 

manh viec giao quygn tao su chu dpng, quyen 

tu chll, tu quygt ciia ngudi dung ddu trgn co so 

dinh lugng cdng viec duge giao. Thg chg hda 

cac phuong thiic quan Iy, giam sat chinh quyen 

CO sa va ngudi diing ddu rJiu minh baeh, cdng 

khai, hudng dan cdng tac gidm sat cua ngudi 

dan; ban hdnh quy dinh lingxu cua ngudi diing 

dau ttong do cd ngudi diing ddu ehinh quygn. 

Ban hartii quy trinh bd phieu tin nhiem ngudi 

diing dau chinh quyen, chu trpng hinh thiic 

khdng tra rtiiiem gdn vdi chg tai xil ly vd hinh 

thuc bdi nhiem. 

Thiiba, cu tbi hda trich nhiem trong trudng 

hgp nhat the hda ngudi dung dau cap uyDang 

va ngudi diing dau ca quan hanh chinh nhi 

nudc cac dp, de trinh nguy ca chuyin quyin, 

lam quyen va quan Ueu. 

Thutu, the chi hda nguyen tac nguyen tic tap 

trung dan chu trong td chuc, boat dong cua 

Ding vi chinh quyen. Phdn dinh rd, cu thg 

nhiem vu dieu hdnh, tham quyen quyet dinh 

thudc vg cd nhdn ngudi diing ddu va tham quyen 

thupc ve tap thd • 

(1) Bui Thi Ngoc Mai: Vg" thuc hien trach nhiem 

cua ngudi ddng dau ca quan hanh chinh 

nha nudc. Tap chi Quan lynha nuoc, sd 6/2015, 

tr.20-24. 

(2) Vu Van Phiic (2012): Bao cao Hdi thio khoa 

hoc "Thim quyin, trach nhiem ngudi dung dau 

cap liy, chinh quyen trong mdi quan he vdi tap the 

cap uy, caquan, don vi". Tap chi Cong sin. Ban 

Td chiic Tmng uong va Tinh ily Bdc Ninh td chiic, 

Bde Ninh, tr.1-9. 

LYLUAN CHINH TRI-So 3/2020 




