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CO CHE PHAP LY 
KIEM SOAT QUYEN LAP PHAP 6 VIET NAM 

• ThS TRINH XUAN THANG 
Hoc vien Chinh tri lihu vitc IV 

• Torn tat: Bdi nghien ciiu ndy se phdn tich ldm ro yeu cau khdch quan ciia cd cheki^m 
sodt quyen lap phdp; d6ng thdi chi ra nhiing ket qud dat dUpc vd nhiing han che cua cd 
chekiem sodt quyen lap phdp tronghe thongphdp ludt hien nay cua VietNam. Tren cdsd 
do, de xudt mot so dinh htidng nhdm tiep titchodn thien cd chekiem sodt quyen lap phdp 
trong thdi gian tdi. 

• Tii khoa: quyen lap phdp, cd che kiem sodt quyen lap phdp. 

.uyen lap phap la mdt trong nhiing 
I quyen quan trpng nhat cua bd may nha 

nudc, de ban hanh ra hg thdng phap 
luat cTfe nha nudc. Quŷ n nay thugc vd Qudc hdi. 
Vi vay, can phai cd co chd kiim soat quyen lap 
phap cua Qudc hdi d̂  dam bao cho quyen luc 
nay dugc thiic hien diang, n h ^ tao ra he thdng 
phap luat cd chEit lugng, phucvucdhieuqua cho 
hoat ddng quan ly nha nudc, han che su lam 
quyen va su tuy tien trong viec ban hanh luat. 

1, Sir cSn thî t khach quan cua cff che phap 
ly kilm soat quyen lap phap ciia Quoc hoi 

Co che kidm soat quye'n lap phap cua Qudc 
hdilatdngtiiecac quy dinh cilaphap luat vacac 
thiet che lien quan den viec kidm soat quydn lap 
phap ciia Qudc hdi. Viec thiet lap co chd kiem 
soat quydn lap phap cua Quoc hdi la yeu cau 
quan trgng trong xay dung nha nudc phap 
quyen xa hdi chii nghia d Viet Nam, bdi vi xuSt 
phat tu nhiing ly do chu yen nhu sau: 

Thunhaf, xuat phat ttr ban chat ctia quydn luc 
nha nudc la ctia nhan dan, 

Trudc hdt, quyen luc nha nudc ndi chimg va 
quyen lap phap tiong Nha nudc phap quyen xa 
hdi chii nghia cd ngudn gdc va ban chat la "TSt 
ca quydn luc nha nudc thudc vd nhan dan". 
Nhan dan khdng tiruc tiep tiiuc hien quyen luc 
nha nudc vdn tiiudc vd minh ma giao cho Nha 
nudc tiiay minh thuc hidn. Vi vay, kiem soat 
quyen luc nha nudc la mdt nhu cau khach quan 
tu phia ngudi uy quyen la nhan dan ddi vdi 
ngudi duoc uy quydn la Nha nudc. Bdi vi quydn 
luc nha nudc la cua nhan dan giao cho cac co 
quan nha nudc suy cho cimg la giao cho nhung 
con nguoi cu tiie tiiuc tiii. Hon tile nua, viec ttiuc 
hien quydn luc nha nudc ludn cd nguy co bi flia 
hoa. Do dd khdng tiie khang dinh ngudi dugc uy 
quyen ludn ludn lam dung, lam du nhiing gi ma 
nhan dan da uy quyen bSng phap luat Dieu dd 
lai cang ddi hdi phai kiem soat quydn luc nha 
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nude de han che su long quyen, lara quygn, su 
tha hda ciia quygn luc, dara bao bidu lire va hieu 
qua ttong viee thue hien quyen luc nha nudc. 

Thiihai, xudt phdt ttr vi tii, vai trd quan ttgng 
cua quyen ldp phdp ttong Nhd nudc phap quyen 
xa hdi ehii nghia Viet Nam. 

Quyen lap phap ttong Nha nirde phdp quygn 
xd hdi ehii nghia Viet Nara la mdt bd phan quan 
ttong cua quyen lue nha nudc, thuc hien nhiera 
vu CO ban la thdng qua Hign phdp va eac dao 
luat, nhdm bao dam ehu quygn nhan ddn, thuc 
till quyen luc nhd nude, bao dam quygn con 
ngudi, quygn cdng dan va lpi ich ehung eiia toan 
xd hdi. Quyen lap phap dugc ttao cho Qudc hgi, 
la tap hpp ciia nhung dai bidu dugc nhdn ddn 
true tiep liy quyen thdng qua lmh thiic bdu cir 
true tigp phd thdng dau phigu. Nhu vay, quyen 
lap phap la bg phdn quyen lire true tiep va cao 
nhdt dai dien cho lpi ich va y chi cua nhdn dan, 
nhdm ban harih cae van ban cd hieu luc phap ly 
eao nhdt eua qudc gia, chiia dung ede quy tdc xii 
su chung cho cdc chu thg ttong xa hdi. Quygn lap 
phap giii vai trd chii dao ttong viec thue thi vd 
bao dam chu quygn nhdn dan, thg chg hda cdc 
dudng Idi, chii truong ciia Dang va tao ra hanh 
lang phap ly cho cdc co quan nha nude va toan 
bd xd hdi. Ngu quyen lap phdp dugc thuc hien 
tdt se la CO sd quan trgng cho viec phat huy 
quyen ldm chu ciia nhan ddn, bao dam vai trd 
lanh dao ciia Dang va tang cudng higu luc, hieu 
qua quan ly cua Nha nudc. 

Thu ba, xuat phdt tii thuc ttang co chg kiera 
soat quygn lap phap ttong Hien phdp nara 2013. 

Co chg kiera soat quygn lap phdp cua Qudc 
hdi bao gom cae quy dinh ttong nhieu van ban 
quy phara phdp ludt eiia Nhd nudc, ttong do vdn 
ban cd tinh nen tang Id Hign phdp nam 2013. 
Cac van ban ndy da thiet lap ngn eo ehe kiem 
soat quyen luc lap phdp tuong ddi day du va 

ddng bd. Qua do da gdp phan dam bao eho 
quygn lap phdp dugc kigra soat vd van hdnh 
tiieo diing quy dinh cua phdp luat. Tuy nhign 
tten thuc te, ca chg kiem soat quyen lap phdp d 
Viet Nam hien nay vdn cdn nhieu vdn de dat ra 
edn tiep tuc hoan thien. Mot sd quy djnh ve Idem 
sodt quyen lap phdp dupe quy dinh chua thuc su 
phu hgp de dam bao dugc nguyen tdc td chu'c 
cua Bp mdy Nha nudc d nudc ta tiieo quy dinh 
tai Khoan 3, Digu 2 eiia Hign phap nam 2013: 
"Quygn lire nha nudc la thdng nhat, ed su phan 
cdng, phdi hgp, kiera soat giua cde eo quan nha 
nude trong viec thuc hien eae quygn lap phdp, 
hanh phdp, tu phap". Su kem hieu qua ttong 
viec van hanh cua co che kidm soat quyen lap 
phdp la mdt trong nhimg nguyen nhdn quan 
trpng dan tdi he qua la ttong nhieu nam qua, 
ragt sd dao ludt dugc ban hanh nhung cd nhiing 
bdt cap, hieu luc thi hanh cdn thap va khd di vdo 
cuge sdng, phai siia ddi bd sung nhigu lan ttong 
mdt thdi gian ngan. Hon the nira, vdi quy trinh 
lam luat hien nay eiing ehua bao dam kiera sodt 
tdt quygn lire. Viec thanh lap Ban soan thao ludt, 
sua ddi luat, chi dinh co quan soan thao dgu do 
Uy ban Thudng vu Qudc hgi va Chinh phu thuc 
hien. Nhung thdng thudng ludt lien quan ddn 
linh vuc, eo quan, td chire nao thi do Bd, nganh 
va eo quan do duge phan edng ttue tiep soan 
thao. Caeh lam luat nay khd ttanh khdi viee long 
ghep lgi ieh cue bd, lpi ich nhdm trong qua tiinh 
soan thdo ngu nhu cac eo che kidm soat quyen 
lap phdp thue hien kem hieu qua. Do dd, dat ra 
yeu cau cap thiet edn tiep tiic nghien eiiu xay 
dung va hodn thien co ehe Idem soat quyen lap 
phdp d Viet Nam hien nay. 

2. Thuc trang quy djnh phap ly v̂  cd che 
kiim soat quygn ISp phap o" Viet Nam 

Mdtla, vg CO ehe kigm soat quyen lap phdp tir 
ben ngoai bg mdy nha nudc. 
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Hoi thao "Vai tro ma Mat tran To quoc Viet Nam trong trim Ichai thi hdnh Hiin phap ndm 2013 " 
Anh: noichinh.vn 

Co che kidm soat quyen lap phap do cac chii 

the kiem soat dben ngoai bg may nha nudc thuc 

hidn (bao gdm chu the la nhan dan kiem soat va 

cac td chuc chinh tri - xa hgi, xa hdi nghe nghiep, 

cac phuong tien thdng tin dai chung). 

Ddi vdi chii thd nhan dan kiem soat quydn 

lap phap, Hien phap nam 2013 da thiet lap co 

sdph&p ly quan tigng cua coche nhan dan kiem 

soat quyen lap phap. Cu the, Hien phap nam 

2013 quy dinh co chd nhan dan kiem soat quyen 

lap phap thdng qua hinh thuc thuc hien quyen 

dan chu true tidp va dan chii dai dien. Tai Dieu 

6, Hidn phap nam 2013 quy dinh nhan dan tiiuc 

hien vide kiem soat quyen lap phap thdng qua 

hinh thiic dan chu dai dien [thdng qua cac dai 

bieu Qudc hdi do nhan dan bau ra, dai dien cho 

y chi cua nhan dan, la chu the true tidp thuc 

hien quyen lap phap). Ddng thdi, nhan dan cdn 

flluc hien viec kiem soat quyen lap phap bang 
cac hmh thuc dan chu triic tiep nhu tiiuc Men 
quyen ung cii va bau cii dai bieu Qudc hgi (Dieu 
27); quyen bai nhiem dai bidu Qudc hdi khi 
khdng cdn xung dang vdi su tin nMem cua nhan 
dan (Didu 7); cdng dan cd quyen bidu quydt kM 
nha nuoc tnmg cau y dan (Didu 29); cdng dan 
cd quyen fliam gia quan ly nha nudc va xa hdi, 
tham gia tiiao luan va kien nghi vdi cac co quan 
nha nudc ve cac van de cua co sd, dia phuong 
va ca nuoc; Nha nudc tao dieu kien de cdng dan 
fliam gia quan ly nha nudc vii xa hdi (Didu 28) 
Nhu vay tiidng qua co che nay, nhan dan cd ttie 
ddng gdp y kidn tiiic tidp cua minh vao cac du 
thao luat khi cac co quan nha nudc cd tham 
quyen td chuc lay y kien cua nhan dan, va co dig 
kien ngM ve nhung bat cap cua cac dao lujt JS' 
vdi cac co quan nha nudc cd tham quyen 
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Ngoai CO che nhan dan kigm soat quyen lap 

phap, Hien phap ndm 2013 va mdt sd van ban 
ludt khde cung quy dinh co ehg kigm sodt quyen 
lap phap ciia eac td chiie ehinh tn, td chiie chinh 
tri - xd hdi, td chiie xa hpi nghe nghigp va cdc 
phuong tien truygn thdng. Cu the, Hidn phdp 
ndm 2013 quy dinh "Mat ttdn Td qudc Viet Nam 
la eo sd chinh tri eua ehinh quygn nhan dan... 
giam sat va phan bidn xa hdi ddi vdi hoat ddng 
cua CO quan nha nudc, dai bieu ddn cu va cdn 
bd, cdng chue, vidn ehiie" (Digu 9); "Cdng doan 
Viet Nam... tham gia kigm tta, thanh tta, gidm sdt 
hoat ddng cua co quan nha nudc" (Digu 10). 
Nhu vay, quygn lap phdp dugc kiem sodt thdng 
qua CO chg Idem tta, giam sat eiia Dang, co ehg 
giam sdt vd phan bign xd hdi cua Mat tran Td 
qudc va cdc td chiic thanh vien, eiia cde td ehiic 
xd hdi, ciia eac eo quan bdo chi ddi vdi boat dpng 
lap phdp cua Qudc hpi. Trong hoat ddng thuc 
tidn ciia nhd nudc ta hien nay, dd cd nhtrng 
chuyen bign tich cue ttong viec xdy dung vd td 
chire thue hign. Thdng qua dd, da ddng gdp rat 
quan ttpng vao viec giam sat quyen lap phap eua 
Qude hgi, gdp phdn ndng eao chdt lupng cde dao 
ludt dupe ban hanh. 

Hai la, eo chd kiem sodt quygn lap phdp tii 
ben ttong bg may nha nudc. 

Cung vdi CO ehe kiem soat quyen lap phdp tit 
ben ngoai, Hign phdp nam 2013 eiing quy dinh 
CO ehe kiem soat quygnlap phdp tuben ttong bd 
may nhd nude, tiic la kiem soat giiia ede eo quan 
ttong bp mdy nhd nude. Coehgkiem sodt quygn 
luc ndy dugc thigt lap ttgn co sd cac quyen hien 
dinh vg su phdn cdng thuc hien cac quyen lap 
phdp, hanh phdp va tu phdp ttong td ehiie quyen 
lue eiia bp mdy nha nudc. Theo dd, Hidn phap 
ndm 2013 dd xae dinh Qudc hdi thue hien quygn 
lap hign, quygn lap phdp (Digu 69), Chinh phu 
thuc hien quyen hanh phdp (Didu 94), Tda an 

nhdn dan thue hien quyen tu phap (Dieu 102). 
Ddng thdi, Hien phap cung quy dinh nguyen tdc 
ttong td chiic quyen luc nha nudc d Viet Nam Id 
"Quygn luc nhd nudc la tiidng nhat, ed su phan 
edng, phdi hgp, kigm soat giira cdc eoquan nhd 
nudc ttong viec thuc hien cac quygn lap phap, 
hartii phdp, tu phap" (Khoan 3, Digu 2). Ddy 
ehinh la co sd dg kigm soat quyen luc nha nudc 
va nhan dan ed edn cii dg nhdn xet, danh gid 
hidu lire va hieu qua thue hien quygn luc nhd 
nudc ciia mdi quyen. Bdi vi, su phan edng tham 
quyen rd rdng dam bao eho cde co quan nha 
nudc xdc dinh rd pham vi tham quygn cua minh, 
khdng dugc tiiy tien lan sdn tham quygn cua eo 
quan khde, cting khdng duge dua dam y lai, 
khdng thue hien het trach nhiera tham quyen 
eua minh; ddng thdi, can phai thudng xuyen cd 
su phdi hgp giiia cde co quan eua Quoc hdi, 
Cbinh phu vd Tda an nhan ddn ttong viee thue 
hien ede quyen lap phdp, hanh phap, tu phap 
mdi dam bao hieu qua ttong td chirc thue hien 
quyen lue nhd nudc. Chinh thdng qua viec thuc 
hidn nguyen tae do la eo sd de dam bao eo chg 
kiem sodt quygn luc giira cdc co quan nhd nudc. 
Cde quy dinh mang tinh nguygn tdc cua Hien 
phap ndm 2013 nhu trgn da tao eo sd ngn tang 
de ban hanh cdc dao ludt ve td chiic bg may nha 
nudc nhu LudtTd chire Qudc hdi ndm 2014, Luat 
Td chiic Chinh phii nam 2015, Ludt Td chiic Tda 
dn nhan ddn nam 2014, qua dd da gdp phan 
hinh thanh mot ca che kigm sodt quyen lap 
phap tu ben ttong bg may nhd nudc. 

Phap ludt hien hdnh cung quy dinh co ehg tii 
kigm sodt quyen lap phap cua Qude hgi. Hien 
phap nam 2013 da quy dinh co chg kiem soat 
quyen lap phap tiidng qua viee tham tta eac du 
dn luat ciia Hpi ddng dan tdc va cae Uy ban eua 
Qudc hdi trudc khi trinh Qude hdi xem xet 
tiidng qua. Tai Khoan 2, Digu 76 cua Hien phap 
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nam 2013 quy dinh "Uy ban eiia Qudc hdi thdm 
tra du an luat"; "Hdi ddng dan tdc ed nhimg 
nhiem vu, quyen ban khae nhu tiy ban ciia 
Qudc hpi quy dinh tai khoan 2 Digu 76" (Digu 
75). Thdng qua ea ehg kiem tra cua Hdi ddng 
dan tdc va eae Uy ban eiia Qude hdi, nhung du 
thdo du dn luat nao khdng dam bao chat lugng 
se khdng duge trinh ra ky hpp cita Qudc hdi dg 
xem xet thdng qua. Day ciing la eo ehe tign kigm 
ddi vdi tham quygn lap phdp ciia Qudc hpi. 

Qua thuc tiln co the thdy cde ca che dy cd mgt 
sdbdtcdpsau: 

Thii nhit, mdt sd quy dinh trong Hign phdp 
nam 2013 vd phdp ludt hien hanh chua dam bao 
phdt huy hidu qua ciia ea che "kigm soat giita 
cdc ca quan nha nude trong viec thuc hign 
quyen lap phdp". Hign phdp ndm 2013 quy dinh 
nguyen tdc "phan cdng, phdi hgp, kiem soat 
giua ede co quan nha nudc ttong viec thue hien 
cdc quyen lap phdp, hanh phdp, tu phap", 
nhung ddng thdi tai Digu 69 Hign phap nam 
2013 lai quy dinh "Qudc hdi la co quan dai bigu 
cao nhat eua Nhan dan, co quan quygn lire nha 
nudc cao nhat cua nudc Cgng hda xa hdi chii 
nghia Viet Nam". Vdi quy dinh Qude hgi la eo 
quan quyen lue nha nudc eao nhdt, ede eo quan 
khde trong bd rady nha nude nhu Chinh phu 
dugc thdnh lap bdi Qudc hdi, Id eo quan chap 
hanh eiia Qude hdi (Digu 94), vd ea ddi vdi co 
quan Tda an nhdn ddn toi cao deu d vi tri tiidp 
ban va chiu su giam sat tdi cao bdi Qude hdi se 
dan tdi su bat cap va khd thuc hien duge nguydn 
tde "phdn cdng, phdi hpp, kigm soat giiia eae eo 
quan" trong bg rady nha nudc. Bdi vi, ede ea 
quan nha nude khac nhu Cbinh phu, Tda an 
nhdn dan tdi cao deu bi phu thude, tiiidu tinh 
ddc lap so vdi Qude hdi, nen se rdt khd thigt lap 
duge su kiem soat quyen luc ttr phia cac co quan 
nay ddi vdi quyen lap phap eiia Qudc hdi. Khdng 

dinh quan digm ndy, GS, TSKH Dao Tri iJc cho 
rang khi quy dinh "Qude hdi la co quan quy^" 
lue Nha nude cao nhdt (khdng ai cao hon) va 
thuc hign quygn gidm sat tdi cao tbi cac ca quan 
hdnh phap vd tii phap khdng tiie cd quyen 
"kiem sodt" ddi vdi Qude hdi. Day la mpt ttong 
nhihig vdn dg can dugc nghiem tiie ddt ra, bdi 
nguy eo lam quyen va tham nhung chinh sach 
tren thuc tg da dugc canh bdo vd phat hien d 
nghi vien nhigu nude"'". Ddng thdi, GS,TS Trdn 
Ngpc Dudng (ehuyen gia eao cap ciia Vign 
Nghien eiiu lap phap thude Vdn phdng Qudc 
hpi, nguyen Phd Chu nhidm Van phdng Qudc 
hdikhdaXI (2002-2007) cung cho rdng: "Nhung 
ban than Qudc hpi lai chua cd ai giam sat de bao 
dam eho Qudc hgi boat ddng hop hidn, lam 
diing, lam dti ede quy dinh cua Hidn phdp"'̂ '. Vi 
vay, vdi co che hien tai mdi chii yeu nhan manh 
den vai trd kiera sodt mot chieu tu phia Qudc 
hdi ddi vdi Chinh phu va Tda dn nhdn ddn tdi 
cao, cdn kiem sodt ngupc lai eiia Chinh phii va 
Tda an nhdn ddn tdi cao ddi vdi quygn lap phdp 
eiia Qude hdi thi ehua ed ea ehe rd rang. Thuc 
tg thuc till quyen lap phdp d Viet Nara eho thay, 
ngoai quygn de xudt, xdy dung va trinh du dn 
luat ddi vdi Qude hdi, chua eo ca chg thg hien 
vai trd kiera sodt cua Chinh phu ddi vdi quygn 
lap phap cua Qude hdi. Tuong tu, ddi vdi tiiiet 
ehg Tda an nhdn dan tdi eao hidn nay hdu nhu 
khdng kiem sodt vigc tiiuc hien quygn lap phap 
eiia Qude hpi, khdng quygt dinh den qua tiinh 
thdng qua luat cua Qudc hpi. Ddi vdi nhigu 
qudc gia, giai tiiich luat cd tiig la mdt bien phap 
kiem soat lai quyen lap phap ciia Nghi vien 
Chiic nang ndy tiiudng trao cho Tda an Tuy 
nhien, Hign phdp nam 2013 cua Viet Nam quy 
dinh tiiam quyen giai thich ludt thude vg ijy b 
Thudng vu Qudc hdi chii khdng trao tiidm 
quygn ndy cho Tda dn nhdn ddn tdi cao 
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Thti hai, quy dinh vg ca ehg tu kiem soat quygn 

lap phap eua Qude hdi vdn cdn rapt sd bat cap. 

Nhdn manh su bat cap nay, PGS,TS Le Minh 

Thdng (Nguyen Phd Chii nhiem Uy ban Phap 

luat ciia Qudc hdi), cho rdng: "Hoat ddng lap 

phdp (tiic la boat ddng ban hdnh eae dao luat ciia 

Qudc hdi) lai khdng la ddi tugng ehiu su giam sat 

cua Qudc hdi va dudng nhu ndm ngoai su gidra 

sdt ttr phuong dien nhdnudc"'^'. Trong hoat ddng 

lap phap d Viet Nam hien nay ehua cd co chg 

phap ly nao de thue hidn viec kigm soat tinh hpp 

hign cua eac dao ludt tu phia cae ea quan nhd 

nude khde ngoai co ehe tu kigm sodt ciia Qudc 

hgi. Trong dd ddi vdi ca chg tu kiem soat quyen 

lap phap cua Qudc hdi, mdi ehi ed quy dinh ve ca 

che tien Idem (kigm sodt trudc khi du thao ludt 

dupe thong qua) duge thue hien bang hoat ddng 

tiiam tta cua Hdi ddng ddn tdc, tfy ban phap luat 

va cdc tSy ban khae ciia Qude hdi ve tinh hgp 

hien eiia du dn ludt trudc khi trinh Qudc hpi thao 

luan, bieu quygt thdng qua. Cdn ca che Idem sodt 

ludt khi Qudc hdi dd thdng qua (eo che hdu kidm) 

thi ca Hien phdp nam 2013 va Luat Td chiic Qudc 

hdi nam 2014 deu khdng quy dinh rd ca ehg, quy 

trinh dg CO quan nao khde hodc bdn than Qudc 

hdi tu xem xet lai tinh hpp hien cua cac dao ludt. 

Hien phdp ndm 2013 vd phap ludt hien hdnh 

khdng quy djnh Qudc hdi cd tham quyen bai bd 

nhiing dao ludt ed ddu hieu ttdi Hien phap. Digu 

15 Ludt Td chiic Qudc hdi nam 2016 quy dinh 

Qudc hdi ehi ed tham quyen bai bd van ban eua 

IJy ban tiiudng vu Qudc hdi, Chii tieh nudc, Thu 

tudng Chinh phu, Tda dn nhan dan, Vien Kiem 

sat nhdn ddn, cae eo quan khac do Qudc hdi 

thanh lap khi cac van ban dd tiai voi Hien phdp, 

Ludt, Nghi quyet ciia Qude hdi theo de nghi eiia 

cac chu the ed tham quygn. 

Thii ba, Hign phdp nam 2013 chua quy dinh 

ca chg Chu tich nudc kigm sodt viec thue hign 

quyen lap phap eua Qude hpi. Chu tich nudc 

dugc Hign phap ndm 2013 quy dinh vai ttd la 

ngudi diing ddu Nhd nudc. Id nguyen thu ciia 

qude gia (Digu 86), cd tham quyen cdng bd Hign 

phdp, luat, phap lenh (Digu 88), nhung khdng ed 

tham quyen ttong vide de nghi Qude hdi xem xet 

lai du ludt hay tri hodn ky lenh cdng bo du luat 

da dugc Qudc hdi thdng qua. Tren thuc te hien 

nay chua ed du luat ndo sau khi dugc Qudc hdi 

thdng qua rad Cbii tich nudc cd quygn tti hodn 

ky lenh edng bd. 

Thu tu, Hien phap va luat hien hdnh chua 

quy dinh ca chg bao hien ehuygn trdch. Dieu 

119 Hien phdp ndra 2013 quy dinh: "Hien phdp 

la luat CO ban cua nudc Cdng hda xd hdi chu 

nghia Viet Nam, ed hieu luc phdp ly cao nhdt. 

Mpi vdn ban phap luat khae phai phu hpp vdi 

Hien phap. Mpi hdnh vi vi pham Hien phdp deu 

bi xu Iy. Qudc hpi, cac co quan cua Qudc hdi, 

Chu rich nude, Chinh phu, Tda dn nhdn dan, 

Vien Kidm sat nhan dan, cdc co quan khac ciia 

Nha nude vd todn the Nhdn ddn cd ttach nhiera 

bao ve Hign phap. Co chg bao ve Hign phap do 

ludt dinh". Co chg bao hien Id mdt trong nhung 

phuang thuc quan trpng dd kiem soat quyen lap 

phdp cua Qudc hpi. Tuy nhien, Hign phap vd 

cae vdn ban ludt bien nay cita Viet Nam chua 

quy dinh ro trinh tu va phuang thiic hoat ddng 

bao Men. Tham quygn bao hign khdng giao eho 

radt ca quan ehuyen trdeh md dugc giao cho 

nhigu CO quan dan den tinh tiang ne tranh ttdeh 

nhiem, nhiem vu bao hien ed thg vi tbd kem 

hieu qua. 

3. Dinh h u ^ g hoan thien cc ch§ phap ly Idem 

soat quygn lap phap cua Qu6c hoi Viet Nam 

Tti tiiuc trang nhiing bdt cap va van dg dat ra 

nhu dd phan tich chi ra d tten, xin dg xudt mdt 

sd dinh hudng hodn tiiien ea ehg kidm sodt 

quyen lap phap d Viet Nam nhu sau: 
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Thu nhat, xdy dung co che bao ve Hign phdp 
chuyen ttach, ddc lap. 

Bao ve Hien phap la bao ve chu quygn nhdn 
ddn, bao ve che do chinh trj, nen tang phdp ly 
ciia Nha nudc. Do do, bdo ve Hien phap la boat 
ddng ddc biet, phai dupe tien hanh boi chu thd 
dde biet - eo quan bao ve Hien phdp. Mpt Tda an 
Hien phdp dgc lap cd chuc nang phdn xet de hiiy 
bd nhiing dao ludt vi hidn se Id ca che kiem soat 
htm hieu hoat ddng eiia Qudc bdi, ttanh nhiing 
quygt djnh khdng cd lpi cho ddn tir co quan lap 
phap. Digu 119 Hign phap nam 2013 cua Viet 
Nam dd cd quy dinh traeh nhiem bao ve Hign 
phap cho nhieu ehii the, nhung hieu luc va hieu 
qua chua cao bdi cdn thigu nhung ca chg cu thg 
dg bao dam thuc hien vd chua quy dinh co quan 
chuyen trach de bao ve Hign phap. Tti nghien 
ctiu ca chg bao hign ttong Nha nudc phdp quygn 
ciia nhigu nudc ttdn tiig gidi cho tiiay, viec thanh 
lap Tda an hign phap vdi vai ttd la ca quan bao 
ve hign phap chuygn ttdch, ddc lap la phu hgp 
vdi dieu kien thuc tign d Viet Nam. "Tda an ndy 
khdng thudc he thdng Toa an tu phap ma la co 
quan dpc lap vdi cdc eo quan lap phap, hanh 
phap va tu phdp. Tda dn hien phap cd sii menh 
bao ve hien phap, la ca quan vira mang tinh 
chinh tri, vita raang tinh tu phap Hien phdp"''". 
Viec tiianh lap Tda dn Hign phap ciing phu hop 
vdi quy dinh tai digu 119 Hien phap nam 2013; 
ttong dd cd quy dinh ngodi Qudc hdi, cac co 
quan cua Qudc hdi, Chu tich nudc, Chlnh phu, 
Tda an nhdn dan, Vien kigm sat nhdn dan thi 
cdn cd the cd "cae co quan khac cua Nhd nudc" 
cung cd ttach nhiem bao ve Hien phap. De thuc 
hien theo phuong an nay, trudc hgt can phai ban 
hanh "Ludt vg Tda dn Hien phdp" d Viet Nara. 
"Bdi vdy viec trudc radt can phai lam la phai 
tiidng qua mpt dao luat quy dinh co ehe bao ve 
Hign phdp. Dd la mgt cdng viec can phai ldm 

ngay cho viec day nhanh tien dg tiiuc tiii va dua 
Hign phdp vdo cudc sdng, ttong do ed ca co che 
kigra sodt quyen lue nhd nudc"'̂ '. Nhu vay, dd 
kigm soat quyen lap phap cd higu qua, ygu cdu 
quan ttpng phai thanh lap Tda an Hien phap, vdi 
vai ttd la co quan chuyen ttdch, dpc lap dd bao 
ve Hien phdp, cd tiiara quyen xera xet va dua ra 
phdn quygt vg tmh hgp hign ciia van ban quy 
pham phap ludt va xuly vdn ban vi hign. Dg thiet 
chg nay cd thg van hanh hieu qua thi yeu cdu 
tnrdc tign cdn ban hanh duoc dao luat vg Tda dn 
Hien phap. 

Thuhai, hoan thi$n cac quy dinh cua phdp 
ludt rtiidm eu thg hda cdc quy dinh cua Hign 
phdp nam 2013 vgca che tu kigm soat quygn lap 
phap ciia Qude hdi. 

Trudc hdt cdn hoan thign cdc quy dinh ctia 
phap ludt quy dinh ro trinh tu, thii tuc dg Qudc 
hpi til xera xet lai tinh hgp hien eua cae dao luat 
do Qude bdi da thdng qua khi ed ddu hidu vi 
pham Hign phdp. Bd sung cac bien phdp xdc 
dinh ro trach nhiem cua eac chu the hen quan 
dgn hoat ddng kiem soat cdc van ban phap ludt 
do Qudc hdi ban hanh; quy dinh Qudc hgi cd 
tiiam quyen bdi bd nhung dao luat cd ddu hieu 
ttai Hign phap. Dong tiidi, can quy dinh rd co 
che phdi hgp tiiuc hien quygn lap phdp giiia ede 
ca quan eua Qudc hdi va cdc ca quan ciia Chinh 
phii, cdc Bd, nganh dg phdn dinh ro nhiem vu 
ciia tiing cdng doan, gdn vdi ttdch nhiem ciia tap 
thg, cd nhan ngudi diing dau ttong quy trinh xdy 
dung phdp luat. Chang han, tiudc khi Qudc hdi 
tiidng qua ludt, eo tiie nghien cim bd sung thu 
tuc Chinh phii hoac ca quan khde trinh dii thao 
ludt cd tiig nit lai hoac de nghi chua bieu quyet 
thdng qua ngu xet thay chua dam bao tinh hon 
hien, tinh kha thi cua cac chinh sdch ttong du 
thdo ludt neu chinh ly theo y Men tiiam tra, tiiao 
luan tai Qudc hdi. Cung can xem xet truone hun 

LYLUAN CHINH TRI-So 3/2020 



ii 
ludt dd cdng bd nhung chua dgn ngay cd hieu lue 

thi hanh ma phdt hien ed diem bdt hgp ly thi ed 

ca che cu thg de kign nghi sira ddi, bd sung. Digu 

ndy, tten thue tg da xay ra vdi Dieu 60 Luat Bao 

higmxahdinam2014,cdhieu lue tii 1-1-2016. 

Thii ba, md rdng thara quyen cua Chu tieh 

nudc ttong kiem soat quygn lap phap eiia Qudc 

hdi. Bd sung quy dinh Chit tich nude cd quygn 

yeu cdu Qude hdi phai xem xet lai mdt luat khi 

thay can thidt. Hien nay, Chu tich nude ehi ed 

tham quygn de nghi tfy ban Thudng vu Qudc hdi 

xem xet lai phap lenh. Phuang dn ttgn day gdp 

phdn han chg nhung sai sdt ttong boat ddng ldp 

phap; dong thdi, tang cudng quyen luc ciia Chii 

tich nudc vdi tu cdch Id ngudi diing ddu Nha 

nudc ddi vdi boat ddng lap phap. 

Thd tu, can phai phdt huy vai ttd cua chu the 

nhan ddn ttong kigm soat quyen lap phdp cita 

Qudc hdi. 

Viee phdt huy vai ttd cua nhan dan ttong viec 

Idem sodt quygn lap phap cua Qudc hdi vira phai 

bao dam cde dieu kidn khach quan ttr phia nhd 

nudc, vira phu thugc vao chinh nhdn ddn. Nha 

nudc can dam bao ddy du cac quy dinh va cdc 

digu kidn tdt nhdt dg nhan dan thuc hien quygn 

lam chu eiia minh, phat huy duge tri tue cita nhan 

ddn ttong viee ndng cao hieu lire, hieu qua hoat 

dpng ciia Bp may nha nudc, dac biet ttong linh 

vuc lap phap. Ve phia ngudi dan, edn ndng cao 

nhdn thtic, ttdch nhiem cua ngudi ddn ttong giara 

sat quyen lap phap cua Qudc hpi. Vdi vai ttd la 

chil the etia quyen luc nha nudc, nhan dan cdn 

nhdn thiic rd ede quyen eiia minh va cd ttdch 

nhiem ttong viec thuc hien ddy dii eae quyen nay, 

eu the ede quyen Hen quan den hoat ddng lap 

phdp itiitr quygn bau cu Dai bieu Qudc hpi, 

quygn tiep xuc cu hi va giam sdt boat ddng ciia 

Dai bieu Qudc hdi, quygn ddng gdp y kien vao cdc 

du an ludt khi cde ca quan nhd nudc cd thdm 

quyen td chiic Idy y kien gdp y cua nhan ddn,... 

Nha nudc chi boat ddng tdt khi ngudi dan bigt ddi 

hdi va bupc nhd nudc phai dap img. Vi vdy, viec 

khuygn khieh ngudi ddn gidm sat quyen luc nha 

nudc chi cd hieu qua khi hp hieu, hp bigt va hg 

dam len tigng, vd hg duge bao ve trudc phap ludt. 

Ben canh dd, cdn nang cao ban nira hidu qua 

cdc CO quan dai dien cua nhdn ddn ttong kigm 

soat quygn lap phap cua Qudc hdi nhuMdt tidn 

Td qudc, cac td chue chinh tri - xa hgi. Trudc het, 

cdn hodn thidn cae quy dinh ciia phap luat nang 

eao vi tti, vai trd cua cdc thiet chg kigm sodt 

quygn luc bgn ngoai nha nudc nhu Mat ttdn Td 

qudc Viet Nam, cdc td chiic chinh tri - xd hdi; quy 

dinh rd quy trinh, thii tuc va trach nhiem tigp 

nhan cac y kign giam sat, phan bien ciia cdc chu 

the kiem sodt ndy. Ddng thdi, cdn ndng cao ban 

nua nang lue va ttach nhiem giara sdt, phan bien 

cua Mat ttdn Td qudc Viet Nam va cac to chuc 

thanh vien ddi vdi ede du an ludt trinh Quoc hdi 

xem xet thdng qua • 
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