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Abstract: 
It is to ensure well-done execution of the criminal investi 
gallons, prosecutions, adjudication and enforcement and to 
also ensure the legal rights and interests for the participants 
in legal proceedings and other relevant entities, the current 
criminal procedure law has recorded several provisions on the 
handling of exhibits in general criminal cases. However, at 
present there are no specific provisions on the handling of 
physical evidence of the criminal cases which are mortgaged 
properties, causing problems in the process of the law 
enforcement. 

1. Quy dinh cua phap luat ve xu ly vat 
chung vu an hinh sy la tai san thi ch^p 

1.1. Chu the cd thdm quyen xir ly vdt 
chung 

Vdt chiing frong td tung hinh su 
(TTHS) Id phucmg tien quan frpng de chiing 
minh tdi pham. Vat chiing id nhihig vdt the 

tdn tai ngoai the gidi khach quan cd chiia 
dyng dau vet ciia tdi pham dugc cdc co quan 
tien hdnh td tung thu thap dung lam can cir 
de chimg minh tpi pham'. Vat chiing thu giii 
dugc bdo qudn nguyen ven, khdng dl mdt 
mdt, ldn ldn va hu hdng. Viec xu ly vdt 
chiing dupe thuc hien theo quy dinh Bd ludt 
TTHS nam 20 i 5 (Bd luat TTHS). 

1 PGS,TS. Nguyen Ngoc Chi - TS. Le Lan Chi (dong chu bien) (2019), Giao trinh Luat TTHS Viet Nam, 
Nxb. Dai hpc Quoc gia Ha Npi, Ha Npi, tr.222. 
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Theo quy dinh tai khoan 1 Dieu 106 
Bp luat TTHS, nlu vu an dugc dinh chi d 
giai doan dieu tra thi tham quyen xu ly vdt 
chiing thudc ve Co quan dieu fra, Ca quan 
dugc giao nhiem vu tien hdnh mdt sd hoat 
ddng dilu tra. Neu vy an dugc dinh chi d giai 
doan truy td thdm quyen xu ly vdt chiing 
thupc ve Vien kiem sat. Thdm quyen xir ly 
vat chiing thudc ve Chanh an Tod an nlu vu 
an dugc dinh chi d giai doan chudn bi xet xu 
vd fliam quyen nay thupc ve Hdi ddng xet xu 
neu vy dn da dua ra xet xir. 

1.2. Bien phdp x^ ly vat chirng 
Bp ludt TTHS quy dinh viec xir ly vat 

chiing dupe thuc hidn nhu sau: vdt chung la 
cdng cu, phuong tien pham tdi, vat cdm tang 
tnj, luu hanh thi bi tich thu, nop ngdn sach 
nha nudc hoac tieu hiiy; vdt chiing Id tiln 
bac hodc tdi sdn do pham tdi ma cd thi bi tich 
thu, nop ngdn sdch nhd nudc; vat chung 
khdng cd gid fri hodc khdng sir dyng dugc 
thi hi tich thu vd tieu buy (khodn 2 Dilu 106 
Bp luat TTHS]. Ngodi ra, trong qud trinh 
dieu fra, truy td, xet xir, ca quan, ngudi cd 
tlidm quyln cung cd thi: i) Trd lai ngay tdi 
sdn da thu giii, tam giii nhung khdng phdi la 
vat chiing cho chu sd hihi hoac ngudi quan 
ly hop phdp tdi sdn dd; ii) Trd lai ngay vdt 
chiing cho chii sd hiiu hoac ngudi qudn ly 
hgp phdp neu xet thdy khdng dnh hudng din 
viec xu ly vu an vd thi hanh dn; iii) Nlu vdt 
chiing thudc loai mau hdng hoac khd bdo 
qudn thi cd the duoc ban theo quy dinh cua 
phdp luat, trudnp hpp khdng dugc bdn thi 
tieu buy; iv) Neu vat chung la ddng vat 
hoang da va thyc vdt ngoai lai thi ngay sau 
khi cd ket ludn giam dinh phdi giao cho ca 
quan qudn ly chuyen ngdnh cd thdm quyen 
xir ly theo quy dinh ciia phap ludt (khodn 3 
Dilu 106 Bd ludt TTHS). Bd ludt TTHS 
cung hudng dan trong trudng hgp cd tranh 

chdp ve quyln sd hihi ddi vdi vdt chiing thi 
franh chdp ndy dugc gidi quyit theo quy dinh 
ciia phdp ludt ve td tung ddn sy. 

Nhu vay, khi thu dugc vat chiing Id tai 
sdn ndi chung, my vdo tung giai doan ca 
quan cd thdm quyln tiln hdnh td tyng se xii 
ly vat chiing theo nguyen tdc chung la tich 
thu nop ngdn sdch nha nudc, tich thu tieu 
buy, tra lai cho chu sd huu/ngudi qudn ly 
hpp phap, ban hoac giao cho co quan quan 
ly chuyen ngdnh xu ly. Tuy nhien, trong 
trudng hpp vdt chiing thu dugc la tdi sdn dil 
chdp tbi hien nay phdp ludt chua cd hudng 
ddn cy the ve phuang dn xir ly. 

1,3. Xir iy vgt chirng Id tdi sdn thi chdp 
Dilu 317 Bo ludt Ddn su nam 2015 

(BLDS) ve the chdp tdi sdn quy dinh: 
" 1. The chap tai san Id viec mpt ben 

(sau day gpi la ben the chdp) dung tdi sdn 
thudc sd hihi ciia minh de bdo dam thuc hien 
nghia vu vd khdng giao tai san cho ben kia 
(sau day gpi Id ben nhdn the chdp). 

2. Tdi sdn the chap do ben the chdp 
giii. Cdc ben cd the thda thudn giao cho 
ngudi thii ba giii tai san the chdp". 

Theo tinh thdn cua BLDS hien hdnh, 
cdc ben trong giao dich ddn sy cd the dp 
dung bien phdp bdo ddm thuc hien nghia vu 
la thi chdp tdi sdn. Tiic la, ben the chdp dung 
tai sdn thupc quyen sd huu cua minh de ddm 
bdo thyc hien nghia vu dan su ddi vdi ben 
nhdn thi chip vd khdng phdi chuyen giao tai 
sdn dd cho ben nhdn the chap .̂ Ndi cdch 
khde, khi dp dung bien phap bdo ddm ndy, 
ben thi chdp khdng cdn giao tai sdn cho ben 
nhdn thi chdp giii, neu khdng cd thoa thudn 
khac thi ben the chdp van su dung tdi sdn bdo 
ddm binh thudng, cd the thu cac hoa lpi, lpi 
tiic phdt sinh tu viec su dung tdi sdn da dung 
de the chap. 

2 ThS. Doan Thi Ngpc Hai (2018), "Thg chip tai san - Bien phap bao dam thuc bien nghia vu dan su", Cong 
thong tin di?n tu Bp Tu phap, https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=2376, 
truy cap ngay 15/01/2020. 
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Dilu 318 BLDS quy dinh, tdi sdn thi 
chap cd the la bdt dpng sdn hoac ddng san. Neu 
tai san the chdp cd lien quan din vu dn Wnh sy 
thi tdi san nay se bi xir ly theo quy djuh. 

De phu hgp vdi tinh than ciia Bd ludt 
TTHS, hien nay chua cd van bdn ndo cua co 
quan cd tham quyen quy dinh chi tiet ve viec 
xir ly vat chiing frong vu dn hinh sy Id tai sdn 
thi chdp. Trudc ddy, khi Bd ludt TTHS nam 
1988 cdn hieu lyc. Hen nganh Toa dri nhdn 
ddn tdi cao, Vien kiem sdt nhan ddn tdi cao, 
Bd Cdng an, Bd Tdi chinh, Bd Tu phap da 
ban hanh Thdng tu lien tich so 
06/1998/TTLT/TANDTC-VKSNDTC-
BCA-BTC-BTP ngdy 24/10/1998 hudng 
dan mdt sd van de vl bao qudn vd xu ly tai 
sdn la vat chiing, tai san bi ke bien frong qua 
trinh dieu fra, truy td, xet xii vu dn hinh sy^ 
Theo dd, ddi vdi vat chiing Id kho tdng, nhd 
xudng, khach san, nhd, ddt, ciing nhu cdc 
phuang tien sdn xudt, kinh doanh khde md 
trudc do hi can, bi cdo da the chap de bdo 
ddm nghia vu thanh toan, thi ca quan dang 
thu ly, gidi quyet vu an xir ly nhu sau": 

Tru&ng hpp thu nhdt, vdt chiing Id tdi 
sdn dupe the chdp hgp phdp cho mdt hoac 
nhieu ben md hpp ddng the chap tai sdn van 
cdn thdi ban, thi tuy trudng hgp cu the, co 
quan dang thy ly, gidi quyet vu dn cd tbi 
giao cho mdt hoac nhieu ben dang giii tdi sdn 
the cha^ (n^udi cd tdi sdn tbi chdp, ngudi 
nhdn the chap hoac ngudi thu ba giu tdi sdn 
the chdp) tiep tuc khai thac, sir dyng tdi sdn 
dd. Trong trudng hpp, ben dang giir tdi sdn 
the chdp la ngudi cd tdi sdn thi chdp hoac 
ngudi nhan thi chdp khdng cd dilu kien khai 
thdc, su dung, thi hp dupe tim ddi tdc de khai 
thac, su dung. Co quan dang thu ly, giai 
quyet vy dn cd the giao cho ddi tac dd khai 
thdc, sir dung tdi sdn sau khi cd thoa thuan 
bang van ban giiia n^di c6 tdi sdn the chap 
hoac ngudi nhdn the chdp vd ddi tac nhan 

khai thdc, sir dung tdi sdn. Neu ngudi dang 
giii tdi sdn thi chdp Id ngudi thii ba vd hp 
khdng cd dilu kien khai thdc, sii dyng, thi 
hiy tung frudng hgp cy thi theo thoa thuan 
frong hgp ddng die chdp tdi sdn, ngudi do 
phdi fra lai tdi sdn cho ben cd tdi sdn the chap 
hodc ben nhan thi chdp dl nhiing ngudi nay 
tim ddi tac khai thdc, sii dung. Trong trudng 
hpp, hp khdng tim dupe ddi tdc thi co quan 
dang thy ly, gidi quyit vu dn cd thd giao tdi 
sdn cho td chiic hoac ca nhdn cd dieu kien 
khai thdc, su dung fren ca sd thod thudn ban^ 
van bdn giiia ca quan dang thy ly, giai quyet 
vu an va td chirc, ca nhan nhan khai thac, sir 
dung tdi sdn. 

Trong trudng hop, hgp ddng the chap 
hop phap da hit thdi han ma ben the chap tai 
sdn khdng thuc hien hoac thyc hien khdng 
diing nghia vu cua minh, thi tuy tung trudng 
hpp cy the, tdi sdn the chap dugc giao cho 
ben nhdn the chdp khai thdc, sir dyng hodc 
xu lŷ  de thu hdi vdn va lai sau khi da lap day 
dil hd so bdo dam gid tri chumg minh ciia tai 
sdn Id vEit chiing. Phucmg thiic xu ly do cdc 
ben frong hpp ddng the chap thod thuan; neu 
khdng thod thudn dupe, thi ben nhan the 
chdp cd quyen yeu cdu ban dau gia tai sdn 
the chap, cam cd de thanh todn no. 

Hoa lgi, lgi tiic thu dugc tir vide khai 
thac, sir dung tdi sdn the chap va sd tien thu 
dugc tir viec xir ly tdi sdn the chdp dugc dung 
de thanh toan ng cho ben nhdn the chap, sau 
khi dd tni cdc chi phi thyc te hgp Iy cho viec 
bdo qudn, khai thdc, sir dung tdi sdn the chdp 
va thyc hien nghia vu ddi vdi Nha nudc. 
Ngudi khai thdc, sir dung phai lap sd bach 
todn, theo doi rieng de phuc vu cho viec thi 
hdnh bdn an, quyet dinh cua Toa dn sau nay. 
Neu Tod dn quyit dinh ben nhan the chdp 
khdng dugc quyen thanh todn nhu fren, thi 
hoa lgi, lpi tire hoac sd tien thu dugc tu viec 
xd ly tdi san phdi frd lai cho ngudi cd quyln 

3 Sau day gpi tat la Thong tu bgn tich so 06/1998. 
4 Muc 5 Phin I Thong Ur lien tich s6 06/1998. 
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nhan hoa lgi, lgi tiic hodc sd tien dd, sau khi 
truT cac chi phi hgp ly cho viec bao quan, khai 
thac, sir dyng vd chi phi viec xii ly tai sdn vd 
thuc hien nghia vy ddi vdi Nha nudc. 

Tru&ng hap thu hai, hgp ddng thi 
chdp khdng hgp phap, thi frong thdi gian 
chua cd tuyen bd hgp ddng do bi vd hieu cua 
Toa dn, eg quan dang thy ly, gidi quyit vu 
an tam giao tdi sdn the chap cho ben dang 
giu tai sdn thd chap tiep tyc khai thac, sir 
dung. Trong trudng hgp, ngudi dang giu tdi 
san la ben cd tai sdn the chap hoac ben nhdn 
the chap khdng cd dieu kien khai thac, su 
dyng, nhung hg tim dugc ddi tdc dl khai 
thdc, sd dyng, thi co quan dang thy ly, giai 
quydt vy an cd the giao cho ddi tdc do khai 
thdc, sir dung tai san sau khi cd thod thudn 
bing van ban giiia ngudi cd tai sdn the chdp 
hoJic ngudi nhan the chap va ddi tdc nhdn 
khai thdc, su dyng tai sdn. Neu ngudi dang 
giir tdi sdn the chap la ngudi thir ba va hg 
khdng cd dilu ki$n khai thdc, sir dung, thi 
tuy tiing trudng hpp cy thi theo thod thudn 
frong hgp ddng the chap tdi sdn, ngudi dd 
phdi trd lai tai sdn cho ben cd tdi sdn die chap 
hoac ben nhan the chap de nhiing ngudi nay 
tim ddi tdc khai thac, sii dung. Trong frudng 
hpp, hp khdng tim dupe ddi tac khai thac, su 
dung, thi CO quan dang thy ly, giai quyet vu 
an c6 the giao tdi sdn cho td chiic, cd nhdn 
cd dieu kidn khai thdc, su dyng fren co sd 
thod thuan bang van bdn giiia co quan dang 
^V^ ly. gidi quyet vy dn vd td chiic, ca nhdn 
nhan khai thdc, sir dung tdi sdn. 

Ngudi khai thdc, su dung tdi sdn cd 
frach nhiem bao qudn, khai thac, sir dung vd 
khdng dugc lam mat mat, hu hdng, khdng 
dugc phdt mai, chuyen quyen sd huu cho 
den khi cd ban an, quyet dinh cua Tod an da 
c6 hieu luc phdp luat. 

Hoa lgi, lpi die thu dugc tam thdi giao 
cho ngudi dang giu tdi sdn hoac ngudi Ichai 
thdc, su dung qudn ly cho den khi cd ban dn, 
quyit dinh cua Toa dn da cd hieu lycjphap 
luat, sau khi da trir cac chi phi thyc te hgp 

ly cho viec bdo quan, khai thdc, su dyng tdi 
san the chdp va thyc hien nghia vu ddi vdi 
Nhd nudc. 

Tru&ng hop thu ba, tdi sdn la vat 
chiing dugc dung dl thi chdp cho nhilu ben, 
frong dd cd ben hpp phap vd cd ben khdng 
hgp phdp, thi tuy ttmg tnrdng hgp cu thi, ca 
quan dang thy ly, gidi quyit vu dn chi cho 
phep ben cd tai sdn the chip, ben nhdn thi 
chdp hpp phdp hoac ngudi thii ba dang giu 
tai san cua hp nhan khai thac, su dyng. Trong 
trudng hgp ndy, tdi san dugc giao dl bao 
qudn, sir dung, khai thdc khdng dugc xu ly 
de thu hdi vdn trudc khi kit thiic vu an. 

Hoa Igi, Igi tuc thu dugc dugc tam 
thdi dimg de thanh toan ng cho ben nhdn the 
chap hgp phdp cho den khi cd quyet dinh, 
bdn an cd hieu lyc phap ludt ciia Tod dn, sau 
khi da tni cdc chi phi thuc te hpp ly cho viec 
bdo qudn, khai thdc, sir dung tai sdn die chap 
vd thuc hien nghia vy ddi vdi Nhd nudc. 

Theo quy dinh tai diem a khodn 2 Dieu 
38 Nghi dinh sd 34/2016/ND-CP ngdy 
14/5/2016 ciia Chinh phii quy dinh chi tiet 
mdt sd dilu vd bien phap thi hdnh Ludt Ban 
hanh van bdn quy pham phdp luat: "Van bdn 
quy pham phdp ludt bet hieu lue thi van bdn 
quy pham phdp ludt quy dinh chi tilt thi 
hanh cdc dilu, khodn, diem dupe giao quy 
dinh chi tilt thi hanh van bdn do ddng thdi 
hit hieu lyc". Ddng thdi, Myc 10 Nghi quyit 
so 33/NQ-CP ngdy 09/5/2016 cua Chinh phu 
ciing hudng ddn: "Ddi vdi cdc van bdn quy 
dinh chi tilt cua cac ludt, phdp lenh da hit 
hieu lyc nhung chua ban hdnh kip thdi van 
ban thay thi, Cbinh phu thdng nhdt tilp tuc 
dp dung nlu khdng frdi vdi tirdi thdn cua 
ludt, phdp lenh mdi dugc ban hanh...". Vi 
vdy, mac du Bd ludt TTHS nam 1988 da hit 
hieu lyc nhung lien ngdnh Tod anrihdn ddn 
tdi cao, Vien kilm sdt nhdn dan tdi cao, Bd 
Cdng an, Bd Tdi chinh, Bd Tu phdp chua 
ban hdnh Thdng tu lien tich mdi thay the cho 
Thdng tu hen tich sd 06/1998, ddng thdi 
nhiing ndi dung dugc hudng ddn trudc ddy 
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vdn cd nhiing diem cdn phii hpp vdi tinh 
thdn cua Bd luat TTHS nen cd the su dung 
Thdng tu lien tich s6 06/1998, Idm ca sd 
hudng ddn xir ly vat chung la tai sdn the 
chap frong vu dn hmh su. 
2. Mot so virdng mac trong qua trinh ap 
dung va kien nghi hoan thi^n phap luat 

2.1 Mot so vu&ng mdc trong qud 
trinh dp dgng dp lugt ve xu ly vat chung 
trong vg dn hinh sir Id tdi sdn the chdp 

Nhu da phdn tich, do chua cd van bdn 
chinh thiic hudng dan cu the, chi tiet ve van 
de xu ly vdt chiing Id tdi sdn the chdp nen 
fren thyc te, viec dp dung ludt frong xir ly vat 
chiing gap nhiing vudng mac nhat dinh. Vi 
du frong vu dn hinh sŷ  sau: 

Ngdy 21/9/2018 va ngdy 22/9/2018, 
Phan Ngpc R dieu khien xe dtd tdi di from 
cdp tdi sdn Id gd keo nguyen lieu. Cdng an 
dd thu giii xe d td tai. Qud trmh dieu fra da 
xdc dinh dupe xe d td tdi md Phan Ngpc R 
dimg ldm phuong tien di from cdp Id tdi sdn 
chung cua vg chdng R mua nam 2016 vdi so 
tiln la 137.000.000 ddng. Ngay 07/3/2018, 
Phan Ngpc R dung xe d td tdi the chap tai 
Ngdn hdng Nong nghiep vd Phdt trien ndng 
thdn de vay sd tien 70.000.000 ddng, den 
ngdy 07/3/2019 thi hit ban hpp ddng. Gidy 
td gdc cua xe d td (dang ky, dang kiem, 
chiing nhdn bdo hiem) do Ngan bang qudn 
ly. Phan Ngpc R bi Vien kiem sdt nhan ddn 
huyen P truy td ve tdi "trdm cdp tdi sdn". 

Trong vy dn ndy, cd nhieu quan diem 
khde nhau ve viec xu Iy vdt chiing dupe thu 
giii (xe d td tai) nhu: 

Quan diem thu nhdt: Xe d td tai Id tdi 
sdn thudc quyen sd hiiu ciia vg chdng Phan 
Ngpc R dupe xdc dinh Id phuong tien pham 
tdi, R dung xe d td tdi ldm phuang tien di 
trdm cdp tdi sdn, thi dp dyng diem a khodn 1 
Dilu 47 Bd ludt Hmh su ndm 2015 (BLHS), 

dilm a khodn 1 Dilu 106 Bd luat TTHS, tich 
thu sung vdo ngan sdch nhd nudc (neu vg 
Phan Ngpc R bilt R dung xe d td tdi ldm 
phuong tien di from cdp tdi san). Tich thu Vi 
gid tri xe de sung vao ngdn sach nha nudc, 
frd lai cho vp Phan Ngpc R V2 gid fri xe d td 
tdi (nlu vg R khdng bilt R dimg xe d td tai 
ldm phuang tien di trdm cdp tdi san). Viec 
Phan Ngpc R dung xe d td tai dl thi chdp tai 
Ngdn hdng khdng lara mat di quyen sd hiiu 
cua Phan Ngpc R khi Phan Ngpc R dung ldm 
phuong tien pham tdi thi xir Iy theo quy dinh 
cua phdp ludt. 

Quan diem thu hai: Xe d td tdi Id tdi 
sdn thudc quyen sd hiiu cua vg chdng Phan 
Ngpc R, nhung Phan Nggc R da dung xe d 
td tdi de the chdp tai Ngdn hang vay sd tien 
Id 70.000.000 ddng. Vi vdy, giao lai xe cho 
Ngdn hdng de Ngdn hdng xir ly tdi sdn ddm 
bao (vi da het thdi ban vay, nhung Phan 
Ngpc R khdng c6 khd ndng frd np). 

Quan diem thu 6a: Xe d td tdi Id tdi sdn 
thudc quyen sd hiiu cita vg chdng Phan 
Ngpc R, nhung Phan Ngpc R da dung xe d 
td tdi de the chap tai Ngan hang vay sd tien 
Id 70.000.000 ddng. Tu); nhien, xe d td tdi 
m.ua ban ddu vdi sd tiln Id 137.000.000 
ddng. Do dd, dp dung diem a khoan 1, khodn 
2 Dilu 47 BLHS; dilm a khodn 1 Dilu 106 
Bp ludt TTHS nam 2015 tich tiiu xe dtd tdi, 
giao cho Ngdn hdng ban ddu gid dl thu hdi 
sd tiln md bi cdo R da vay la 70.000.000 
ddng vd tiln lai (vi da het thdi ban vay, 
nhung Phan Ngpc R khdng cd khd nang frd 
ng). Sd tien ban xe dtd tdi sau khi tni tiln 
vay, lai vd chi phi ban ddu gid cdn lai (nlu 
con) chia ddi, frd cho vg Phan Ngpc R Y2 sd 
tien. Tich thu sung vdo ngan sdch nhd nudc 
V2 sd tien (phdn cua Phan Ngoc R). 

Thyc te cung da cd trudng hgp, Ca 
quan cd thdm quyen tien bdnh td tung xu ly 

5 Phan Thi Lan (TAND huyen Phuoc Son, tinh Quang Nam) (2019), Xii ly vat chung cua vu an la tai san tbi 
chap nhu thg nao cho dung?. Tap chi Toa an nhan dan dien tii, https://tapchitoaan.vn/bai-viet/xet-xu/xu-iy-vat-
chung-cua-vu-an-la-tai-san-the-chap-nhu-the-nao-cho-dung, tmy cap ngay 15 thang 01 nam 2020. 
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vat chiing la tdi san bdo ddm hudng theo 
dilm thii nhdt d vy an fren^: 

Nguyln Thi A (ngy tai thanh phd Vving 
Tau) la chu sd huu 3 tau ddnh ca (sd hieu: 
BV-9244-TS, BV-9342-TS, BV-5741-TS) vd 
da thi chap cho Ngdn hang Cdng thuang 
Viet Nam Chi nhanh Ba Ria - Viing Tdu 
(cho 3 hgp ddng tin dyng vdi tdng ng gdc 
2.250.000.000 ddng, thdi ban vay 12 than^ 
vd 60 thang) theo cdc hgp ddng the chdp sd 
0612.0278 ngdy 24/11/2006, sd 0612.0299 
ngdy 28/12/2006 vd sd 0744.0003 ngdy 
10/01/2007 (cac hgp ddng till chdp da dugc 
cdng chiing vd dang ky giao dich bdo ddm 
tai Trung tdm Ddng ky giao dich bao ddm tai 
TR Hd Chi Miiib). Thang 4/2007, Nguyln 
Thi A ciing 4 ddng pham khde diing 3 tdu 
fren di bien de cat cdp vien thdng. Khi bi 
khdi td hinh su, ca quan dieu fra dd ke bien 
vd giao 3 tau cd cho gia dinh A qudn ly. Tai 
Ban dn so thdm sd 83/2008/HS-ST ngay 
04/04/2008, Tod an nhdn dan tinh Ba Ria -
Vung Tdu da tuyen: Nguydn Thi A vd cdc 
ddng pham khde pham vao tdi "phd huy 
cdng trinh, phuang tien quan trgng ve an 
ninh qudc gia", vdi cdc muc an tu 3 den 12 
nam tu; xet thdy: trudc khi cdc bi cdo su 
dung 3 tau ddnh cd lam phuang tien pham 
tpi thi 3 tdu ndy da dugc the chap hop phap 
cho ngdn hdng nen bdn dn da giao cho Ngan 
hang Cdng thuang Viet Nam Chi nhdnh Bd 
Ria - Vung Tdu cung thi hdnh an vd gia dinh 
ba A thanh ly tnrdc ban 3 hpp ddng tin dung, 
xir ly bdn 3 tdi sdn bdo ddm de thu hdi ng 
vay, phdn gia fri cdn lai, neu cd, tich thu 
sung quy nhd nudc. Ngdy 18/4/2008, Vien 
Kiem sdt nhdn dan tinh Ba Ria - Viing Tdu 
da cd khdng nghi sd 210/VKS dl nghi Toa 
phuc thdm can cd Dilu 41 BLHS tuyen xd 
tich thu 3 chiec tau de sung quy nhd nudc 
(cac bi cdo ciing cd khdng cdo xin giam lihe 
hmh phat). 

THUC TIEN PHAP LUAT 

Tai phien toa phuc thdm ngay 
19/9/2008, dai dien Vien kilm sdt nhdn dan 
tdi cao giii nguyen khdng nghi vd Hdi ddng 
xet xu da tuyen bdc cdc khdng cdo vd chip 
nhdn khang nghi vl viec xu ly tich thu 3 tau 
cd la vat chiing, vdi nhan dinh mac du 3 tau 
cd dugc till chdp hgp le nhung viec thi chdp 
khdng ldm mdt di quyln sd hiiu (cua A vdi 3 
tdu ca) nen van dii dilu kien tich thu. 

Cd the thay rang, neu hilu va dp dung 
phdp ludt nhu quan dilm thu nhdt se ldm anh 
hudng nghiem trpng den quyln vd Ipi Ich 
hgp phdp cua ben nhdn thi chdp hgp phap 
vd ciing khdng diing vdi tmh thdn cua Thdng 
tu lien tich sd 06/1998. 

Ddi vdi quan diem thd hai, nlu chi xu 
ly vdt chiing theo hudng giao tdi san cho ben 
nhdn the chap cung nhung ngudi ed lien 
quan phat mai, thanh ly hpp ddng the chdp 
giiia cdc ben trudc do se khdng phii hop vdi 
quy dinh ve hudng xu Iy vdt chimg theo quy 
dinh cua Bd ludt TTHS. 

Tac gia cho rang, viec xu ly vdt chiing 
Id tdi sdn the chap nhu quan diem thu ba Id 
hop ly, dam bao quyen vd Igi ich hgp phdp 
cho ngudi tham gia td tung vd nhiing chu the 
khac cd lidn quan, ddng thdi phu hpp vdi quy 
dinh ciia Bd ludt TTHS, BLDS. Tuy nhien, 
hudng xu ly nay vdn chi dimg lai d quan 
dilm cd nhan, can thiet phdi cd hudng ddn 
chinh thuc tu ca quan cd thdm quyen dl viec 
dp dung phdp ludt dugc thdng nhat, hieu qua. 

2.2. Kiin nghi hodn thien phdp ludt 
D I bdo dam viec dp dung quy dinh ciia 

phdp ludt vl xu ly vdt chiing frong vy an 
hinh su dugc thdng nhdt, hieu qud, tdc gia 
cho ring, cdn ban hdnh van bdn mdi thay thi 
cho Thdng tu lien tjch sd 06/1998 theo 
hudng ddi vdi vat chiing cua vu dn hinh sy 
Id tdi san md bi can, bi cdo da thi chdp de 
ddm bdo nghia vy thanh todn thi Co quan cd 
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THUC TIEN PHAP LUAT 

tham quyen tien hanh td tung dang thy ly, 
gidi quyet vu an xii Iy nhu sau: 

a) Trudng hgp thu nhdt, vat chiing la 
tai sdn thi chdp chi thudc quyen sd hiiu/su 
dung cua ngudi bi budc tpi. Neu hpp ddng 
thi chip dung phdp ludt, cdn thdi ban, tai sdn 
cdn gid tri su dyng thi giao cho ben nhdn the 
chip sd dyng, khai thdc cho den khi bet ban 
hpp ddng. Hoa lpi, Igi tuc thu dugc td viec 
su dyng, khai thac do dugc khdu tru vao 
nghia vu hgp ddng the chdp sau khi da thanh 
toan cdc chi phi phat sinh tu viec su dung, 
khai thdc tdi sdn cho din khi ben idian the 
chip dugc thanh todn du gia tri hgp ddng the 
chdp. Hit thdi ban hgp ddng the chdp ma 
boa lpi, lpi tdc thu dugc tu viec khai thdc, su 
dung da dii dl thanh ly hgp ddng thi tich thu 
tdi sdn, sung quy Nhd nudc. Trudng hgp bet 
tbdi ban frong hop ddng the chap md hoa Igi, 
lgi tuc chua dii de thanh todn nghia vu thi 
phat mai tdi sdn de thanh Iy hgp ddng the 
chip sau khi da thanh todn cdc chi phi phdt 
sinh tu viec su dung, khai thdc tdi sdn the 
chip. Gia tri tdi san the chdp sau khi bdn phdt 
mai cdn lai sau khi thanh ly hgp ddng the 
chip dupe tich thu, sung quy Nha nudc. Neu 
ben nhdn the chdp khdng the true tiep su 
dung, khai thdc thi cd the thod thudn vdi ben 
thd ba theo quy dinh ciia BLDS de khai thdc, 
su dyng. 

Ndu hgp ddng the chap dung phap 
ludt, hit thdi ban, tai san the chap cdn gid tri 
su dyng: phdt mai de thanh ly hgp ddng, 
phdn gid tri cua tdi sdn neu cdn thi tich thu, 
sung quy Nha nudc. Trudng hop phdt mai tdi 
sdn the chdp nhung vdn khdng du de thanh 
Iy hgp ddng thi hudng dan cdc ben frong hop 
dong tbi chip gidi quyet tiep theo thu tuc td 
tung ddn sy. 

NIU hgp ddng the chdp diing phap ludt 
nhung tai sdn thi chip hu hdng/ldidng cdn 
gid tri su dung thi hudng ddn ben nhdn the 
chdp yeu cdu gidi quyet quyen Igi theo thu 
tuc td tung ddn sy. NIU hgp ddng thi chip 
khdng dung phap ludt thi yeu cdu Tod an 

tuyen hgp ddng vd bieu, tich thu tdi san, 
sung quy Nha nudc. 

b) Trudng hgp tiiu hai, vdt chdng Id tai 
sdn thi chip thudc quyln sd hiiu/su dyng 
cua nhieu ngudi frong dd cd ngudi b; bupc 
tdi nhung nghia vy cua hgp ddng the chdp 
chi lien quan din ngudi bi bupc tdi. Neu hgp 
ddng thi chdp diing phdp luat, cdn thdi han, 
tdi sdn cdn gid tri su dyng thi giao cho nhung 
chii sd hiiu/ngudi su dung cdn lai hoac ben 
nhdn thi chip tiep tuc khai thac, su dyng. Sau 
khi thanh toan chi phi cho vide khai thac, sir 
dung, phdn chia quyln Igi cho ddng chu sd 
hiiu/su dung, viec thanh ly hpp ddng the chap 
giiia ngudi bi budc tdi va ben nhdn the chdp 
dugc thuc hien tuang tu nhu doan 1 myc a. 

NIU hgp ddng thi chdp diing phap 
ludt, hit thdi han, nghia vu trong hpp ddng 
thi chdp chi lien quan den ngudi bi bupc tdi, 
tai san cdn gid tri su dyng thi phat mai, chia 
theo phdn de xac dinh gid tri tdi sdn thudc sd 
hiru cua ngudi bi budc tgi sau do thanh 1̂  
hgp ddng the chap, neu gid tri khdng du de 
thanh Iy thi hudng ddn ben nhdn the chap 
yeu cdu giai quyet quyen lgi theo thu tuc td 
tung dan sy. Sau thanh ly hgp ddng the chap, 
gia tri tdi sdn neu cdn dugc tich thu, sung 
quy Nhd nudc. Phdn gid fri tai san thudc 
quyen sd hiiu cua cdc ben khac thi thanh 
toan cho cdc ben khde, neu cac ben khde 
khdng ddng y thi hudng ddn gidi quyit theo 
thu tuc td tyng ddn sy. 

Trudng hgp hgp ddng the chdp tdi sdn 
diing phdp ludt, tdi sdn thi chip hu hdng, 
khdng cdn gid tri su dyng thi hudng dan cdc 
ben giai quyet quyen lgi theo thu tuc td tyng 
dan su. Trudng hop hgp ddng thi chip tdi sdn 
khdng diing phdp ludt thi yeu cdu Tod dn 
tuyen hpp ddng vd hieu, phat mai tdi sdn dl 
xac dinh gia tri tdi sdn thupc sd hihi ciia ngudi 
bi budc tdi de tich thu, sung quy Nhd nudc. 
Gia tri tai sdn thudc sd hdu cua cdc ben khac 
thi trd lai cho cdc ben khac, nlu hp khdng 
ddng y till hudng dan hp yeu cdu giai quyit 
quyen lpi theo thu tyc td tyng ddn su g 
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