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T6m tat: 
Tham quyen xii phat vi pham hanh chinh la mot trong nhiing 
nOi dung quan trpng nhat cua Luat Xu lyvi pham hanh chinh 
nam 2012. Hien nay, cac quy dinh vk thim quy6n xir phat vi 
pham hanh chinh da hoc \Q nhika han chi, bdt cap. Bai viSt 
phan tich nhiing han che, bat cap trong cac quy dinh ciia phap 
luat ve th§m quyen xii phat vi pham hanh chinh, d6ng thoi dS 
xuit hu6tig hoan thi?n. 

Abstract: 
The competence to administrative violation sanction is one 
of the most important provisions of the Law on Handlmg 
Administrative Violations of 2012. Currently, the regulations 
on competence to administrative violation sanction have 
revealed vv-ith several shortcomings, inadequacies. This article 
provides the analysis of the shortcomings, inadequacies of the 
provisions on the competence to administrative violation 
sanction and also provides recommendations for further 
improvements. 

1. Khai qudt vl th^m quyen xu phat vi 
pham hanh chinh 

Tham quyen la mdt thuat ngii dugc su 
dung rat phd bien trong cac van ban quy 
pham phap luat khi dl cap din chiic nang, 
nhiem vu, quyln ban ciia mdt chu thi. Dudi 
gdc dg ly Iu$n, thim quyln la mdt he thdng 
cac ylu td cdu thanh bao gdm hai nhdm sau: 
i) Cac quyen va nghia vu chung de thuc hien 
chiic nang nhit dinh ma mgt chu thi dugc 
trao de giai quyet nhiing van de phat sinh 

trong boat ddng cua minh; ii) Nhung quyen 
ban cu the de thuc hien cac quyen va nghia 
vu chung neu tren'. 

Trong phap luat xit phat vi pham hanh 
chinh (VPHC), tham quyen xu phat la mdt 
chi dinh phap ly bao gdm tdng thi cac quy 
pham phap luat quy dinh quyen va nghia vu 
cua nhiing chirc danh cd tham quyen xir phat 
trong viec ap dung hinh thiic xu phat, bien 
phap khac phuc hau qua ddi vdi chu the vi 
pham. Chinh vi tam quan trgng cua tham 

1 Nguyen Ciiu Vi.et, "Cai each hanh chinh: vl khai niem thim quyen", Tap chi Nghien cihi lap phap so 8, 
nam 2005. 

2 Dilm b khoan 1 Dilu 3 LultXLVPHC nam 2012. 
NGHieN CVU I 
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quyen xir phat VPHC nen Luat Xu ly vi 
pham hanh chinh nam 2012 (Luat nam 
2012) da khai quat hda thanh nguyen tac xd 
phat la "viec xie phgt vi pham hdnh chinh 
dupe tien hdnh nhanh chdng, cdng khai, 
khdch quan, dung thdm quyen, bdo dam 
cdng bang, dung quy dinh cua phdp lugt"^. 
2. Bat c|p va kien nghi hodn thi^n cac quy 
dinh ciia phap luat ve th^m quyen xu 
phat vi phsim hanh chinh 

2.L Cdc chirc danh cd thdm quyen 
XU"phgt vi phgm hdnh chinh 

Dieu 38 den Di8u 51 cua Luat nam 
2012 quy dinh ve tham quyen xii phat 
VPHC. Theo dd, 185 chiic danh cd thim 
quyln xir phat VPHC. Cu thi, 176 chiic 
danh lam viec trong ca quan hanh chinh nha 
nudc (chiem khoang 95% sd lugng cac chiic 
danh cd tham quyen xii phat), cd 9 chiic 
danh thugc Tda an khdng nam trong ca quan 
hanh chinh (chiem khoang 5% cac chirc 
danh cd tham quyen xir phat). So vdi Phap 
lenh Xii ly VPHC nam 2002 (sira ddi, bd 
sung nam 2007,2008), Luat nam 2012 da bd 
sung 86 chuc danh cd tham quyen xir phat 
VPHC^ Su gia tang sd lugng cac chiic danh 
cd tham quyen xir phat vi pham hanh chinh 
nhim bao dam tinh phu hgp vdi yeu cau 
quan ly nha nudc, khac phuc tinh trang tdn 
dgng cung nhu khdng xir phat kip thdi, diing 
liic cac vi pham. Tuy nhien, viec gia tang cac 
chiic danh cd tham quyen xir phat VPHC 

van khdnp thi lip diy "khoang trdng" ve 
thim quyen xir phat VPHC. 

Thuc tl nay din din tinh tt-ang la cac 
van ban dudi luat "tu y" bd sung thdm cdc 
chiic danh cd thim quyln xir phat VPHC. 
Ching ban, theo Luat nam 2012, "Chi cue 
trudng Chi cgc Tieu chudn Do ludng Chdt 
lucmg " khdng cd tham quyen xit phat VPHC. 
Tuy nhien, khoan 2 Dilu 34 Nghi dinh sd 
119/2017/ND-CP ngay 01/11/2017 vl xiiphat 
VPHC trong lmh vuc tieu chuan, do ludng va 
chit lugng san pham, hang hda lai quy dinh: 
"Chi cue trudng Chi cue Tieu chudn Do ludng 
Chdt luang" cd tham quyen xir phat tucmg 
duang vdi "Chdnh Thanh tra SdKhoa hpc vd 
Cdng nghe"^. Theo chiing tdi, du cd the hgp 
ly, dap img yeu cau quan ly nha nudc, xir phat 
kip ihdi ddi vdi cac vi pham hanh chinh nhung 
nghi dinh "bd sung" luat la khdng phu hgp vdi 
nguyen tic phap quyen. 

Hien nay, Chinh phii da trinh Qudc hdi 
Du thao Luat sira ddi, bd sung mdt sd dieu 
cua Luat Xir ly VPHC (Du thao ngay 
29/9/2019) (sau day ggi tit la Du thao Luat). 
Du thao Luat da cd nhiing sua ddi, bd sung 
quan trgng lien quan den thim quyln xii 
pliat VPHC. Theo dd, Du thao Luat da sira 
ddi 08 dieu luat lien quan din thim quyln 
xu phat cua cac chiic danh (bao gdm thay 
ddi ten ggi, bai bd hay them vao mdt sd chirc 
danh) nhu Cdng an nhan dan (Dilu 39), Bd 
ddi bien phdng (Dilu 40), Canh sat biln 

3 Mai Thi Lam, Thim quyln xii phat vi pham hanh chinh, Luan van Thac si luat hoc, Tnrong dai hoc Luat 
Tp. H6 Chi Minh, 2016, tr.29. 

4 Khoan 2 Di6u 34 Nghi dinh s6 119/2017/ND-CP ngay 01/11/2017 vi xii phat vi pham hanh chinh trong 
linh vuc tieu chuin, do luong va chit lugmg san pham, hang hoa quy dinh: 
"Chanh Thanh tra So Khoa hpc va Cong nghe; Trucmg doan thanh tra chuyen nganh So Khoa hoc va Cong 
ngh?; Chi eye tmong Chi cue Tieu chuan Do luong Chat lugng; Tnrong doan thanh tra_ chuyen nganh cua 
Chi cue Tieu chuin Do lirong Chit lucmg va Truong doan thanh tra chuyen nganh ciia T6ng cue Tieu chuin 
Do luong Chit lirong c6 quyen: 
a) Phat canh cao; 
b) Phat tien din 50.000.000 d^ng d6i voi ca nhSn va phat tî n den 100.000.000 ddng doi voi t6 chiic; 
c) Tuoc quyln sii dung giiy phep, chiing chi hanh nghe c6 thoi han hoac dinh chi hoat dong c6 thai han; 
d) Tich thu tang vat, phuong tien vi pham hanh chinh co gia tri khong vuot qua miic tiin phat duoc quy 
djnh tai diim b khoan nay, 
d) Ap dung bien phap khic phuc hau qua quy dinh tai khoan 3 Dieu 2 ciia Nghi dinh nay". 
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(Dilu 41), Hai quan (Dilu 42), Kilm lam 
(Bilu 43), Quan ly thi ttudng (Bilu 45), 
Cang vu hang hai, Cang vu hang khdng, 
Cang vu dudng thiiy npi dia (Dilu 47), Ca 
quan thi hanh an dan sir (Dilu 49). D\r thao 
Luat ciing da bd sung 03 dilu luat hoan toan 
mdi vl thim quyln xir phat cua Kiem ngu 
(bd sung Dilu 43a), Uy ban Canh tranh 
Qudc gia (bd sung Dieu 45a) va Kiem toan 
nha nudc (bd sung Dieu 49a). Tuy nhien, su 
sira ddi, bd sung nay hoac la khdng day du, 
hoac la khdng chinh xac. Cu thi, thim quyln 
xit phat cua "Chi cue trudng Chi cue Tieu 
chuan Do ludng Chdt luang" van khdng 
dugc chinh thitc hda trong Du diao Luat mac 
du chiic danh nay dugc quy dinh trong Nghi 
dinh sd i 19/2017/ND-CP va hien nay vin 
dang tien hanh viec xii phat cac vi pham 
hanh chinh ve tieu chuan, do ludng va chat 
lugng san pham, hang hda. 

Dilu 48 Luat nam 2012 quy dinh: 
"Chdnh tda Phiic thdm Tda dn nhdn ddn tdi 
cao, Chdnh tda chuyen trdch Tda dn nhdn 
ddn tdi cao" cd quyen xii phat VPHC. Tuy 
nhien, khi Luat Td chifc Tda an nhan dan 
nam 2014 dugc ban hanh va cd hieu lire thi 
khdng cdn Tda phdc thdm Tda dn nhdn ddn 
toi cao va cdc tda chuyen trdch Tda dn nhdn 
ddn toi cao^. Do dd, duang nhien khdng cdn 
chiic danh "Chdnh tda Phuc tham Tda dn 
nhdn ddn tdi cao, Chdnh tda chuyen trdch 
Tda dn nhdn ddn tdi cao ". Vi vay, tuy Luat 
nam 2012 quy dinh Chdnh tda Phuc thdm 
Tda dn nhdn ddn tdi cao, Chdnh tda chuyen 
trdch Tda dn nhdn ddn tdi cao cd quyen xu 
phat VI pham hanh chinh nhung tren thirc te 
khdng cdn chirc danh nay nen ducmg nhien 
khdng cdn quyen xu phat. Ngugc lai, theo 

Lu?it Td chiic Tda an nhan dan nam 2014, 
xuat hien mdt sd chiic danh mdi cin phai 
tt-ao quyen xu phat vi pham hanh chinh la 
Chdnh dn Tda dn nhdn ddn cdp cao, Chdnh 
tda chuyen trdch Tda dn nhdn ddn cdp cao^ 
nhung hien nay do Luat XLVPHC nam 2012 
chua dugc sira ddi, bd sung nen khdng cd 
quyln xu phat. Nghien ciiu Du thao Luat 
cho thiy, dudng nhu nha lam luat "lang 
quen" viec dilu chinh thim quyln xii phat 
cua cac chiic danh thudc Tda an nhan dan. 
Theo chiing tdi, nham bao dam tinh thdng 
nhat trong he thdng phap luat Viet Nam, Du 
thao Luat can cd nhung dilu chinh vl thim 
quyen xii phat ciia cac chitc danh thudc Tda 
an nhan dan theo tinh than cua Luat Td chirc 
Tda an nhan dan nam 2014. Theo do, Du 
thao Luat can bai bd tham quyen xii phat 
VPHC z\x2."Chdnh tda Phuc tham Tda dn 
nhdn ddn tdi cao ", "Chdnh tda chuyen trdch 
Tda dn nhdn ddn tdi cao", ddng thdi can 
xem xet quy dinh tham quyen xir phat cho 
"Chdnh dn Tda dn nhdn ddn cdp cao", 
"Chdnh tda chuyen trdch Tda dn nhdn ddn 
cdp cao ". 

Luat nam 2012 khdng quy dinh cho 
bit ky chiic danh nao cd tham quyen xir phat 
vi pham hanh chinh tron^ liiih vuc canh 
tranh. Tuy nhien, khi Qudc hdi ban hanh 
Luat Canh tt-anh nam 2018 lai cd hai chii thi 
dac trung cd quyen xir phat vi pham hanh 
chinh tt-ong lmh vyc c îih tranh la Chu tich 
Uy ban Canh tranh Qudc gia va Hdi ddng xir 
ly vu viec han chi canh tranh .̂ Tren ca sd 
Luat Canh tt-anh nam 2018, Chinh phu ban 
hanh Nghi dinh sd 75/2019/ND-CP ngay 
26/9/2019 xii phat VPHC tt-ong linh vuc 
canh tt-anh. Nghi dinh sd 75/2019/ND-CP 
Cling quy dinh tham quyen xir phat cua Chii 

Diiu 21 Luat T6 chiic Toa an nhan dan nam 2014 quy dinh co ciu t6 chiic ciia Toa an nhan dan toi cao gom: 
"a) Hpi dong Tham phan Toa an nhan dan toi cao; 
b) Bo may giiip viec; 
c) Co so dao tao, boi duong. 
Toa an nhan dan t6i cao co Chanh an, cac Pho Chanh an, Thim phan Toa an nhan dan toi cao, Tham tra 
vien, Thu ky Toa an, cong chiic khac, vien chiic va nguoi lao dong". 
Diiu 30, 33, 35 Lu t̂ To chiic Toa an nhan dan nam 2014. 
Diiu 113 Luat Canh tranh nam 2018. 
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tich Uy ban Canh tranh Qudc gia^ va Hdi 
ddng xii ly vu vi?c han che canh ttranh^. Du 
thao Luat bd sung Dieu 45 a quy dinh vl 
"Thdm quyen cua Uy ban Cgnh tranh Qudc 
gia ", trong dd khoan 1 quy dinh ve thim 
quyen xir phat cua "Chu tich Hdi ddng xic /y 
vg viec hgn che cgnh tranh " va khoan 2 ve 
tham quyen xir phat cua "Chu tich Uy ban 
Cgnh tranh Qudc gia ". Tuy nhien, each quy 
dinh nay khdng chinh xac bdi Hpi ddng xu 
ly vu viec hgn che cgnh tranh hoat ddng theo 
nguyen tac t^p the, quyet dinh theo da sd̂ ". 
Do do, tham quyen xir phat phai thudc vB tap 
the Hpi ddng xie ly vu viec hgn che canh 
tranh chii khdng thudc tham quyen rieng ciia 
ca nhan Chii tich Hpi ddngxu ly v^ viec hgn 
che cgnh tranh. Chinh vi vay, Dy thao Luat 
quy djnh tham quyen xu phat vi pham hanh 
chinh cua Chu tich Hpi ddng xu ly vu viec 
hgn che cgnh tranh la khdng chinh xac va 
cung khdng thdng nhat vdi quy dinh tuang 
ling trong Luat Canh tranh nam 2018 lan 
Nghi dinh sd 75/2{)19/ND-CP. Ngoai ra, ten 
ciia dieu luat la "Thdm quyen cua Uy ban 
Cgnh tranh Qudc gia " ciing khdng chinh 
xac vi chi khai quat dugc tham quyen xir 
phat cua Chu tich Uy ban Cgnh tranh Qudc 
gia nhung khdng bao ham dugc tham quyen 
cua Hpi ddng xu ly vu viec hgn che cgnh 
tranh bdi Hdi ddng xu ly vu viec hgn che 
cgnh tranh khdng phai la bd phan cau thanh 
ciia Uy ban Canh tranh Qudc gia". Do do, 
viec Dy thao Luat bd sung Dilu 45a la can 
thilt nhung phai dilu chinh ten didu luat 

ciing nhu dinh danh chinh xdc chu the cd 
tham quyln xu phat. Theo chiing tdi, Dieu 
45a Dy thao Luat cd thi dat ten la "Thdm 
quyen cua Chu tich Uy ban Cgnh tranh 
Quoc gia vd Hpi dong xic ly vu viec hgn che 
cgnh tranh ". Tren tinh thin dd, khoan 1 cua 
didu luat nay se quy dinh vl tham quyen xu 
phat cua Chu tich Uy ban Canh tranh Qudc 
gia va khoan 2 se quy dinh ve tham quyen 
xir phat cua Hdi ddng xii ly vy viec ban che 
cgnh tranh. 

2.2. Thdm quyen dp difng hinh thirc 
xir phgt tr^tc xudt 

Theo Luat nam 2012, tham quyen ap 
dung hinh thiic xir phat true xuat chi thudc 
ve hai chu the la Giam ddc Cdng an cap tinh 
va Cue trudng Cue Quan Iy xuat nhap 
canh'̂ . Dieu nay cd nghia neu vi pham hanh 
chinh cd ap dung hinh thiic xii phat true xuat 
thi tham quyen se thudc ve Giam ddc Cdng 
an cap tinh va Cyc trudng Cue Quan ly xuat 
nhap canh. Theo thdng ke, hien nay d nudc 
ta cd 9 nghi dinh xir phat vi pham hanh chmh 
quy dinh ve hanh vi vi pham bi ap dung hinh 
thiic xu phat true xuat'^. Tuy nhien, cd 
nhiing nghi dinh khdng quy dinh tham quyen 
xir phat cho luc lugn^ cdng an (trong do cd 
Giam ddc Cdng an cap tmh va Cue trudng 
Cyc Quan ly xuit nhap canh). Dilu nay din 
den nghich ly la khi xu phat vi pham trong 
cac ITnh vuc nay ma ap dung hinh thiic xir 
phat ttnjc xuit thi khdng cd chu thi nao cd 
tham quyen ra quyet dinh xir phat. 

8 Diiu 26 Nghi dinh s6 75/2019/ND-CP. 
9 Diiu 27 Nghi dinh s6 75/2019/ND-CP 
10 Khoan 3 Diiu 60 Luat Canh tranh nam 2018 quy dinh: "Khi xii ly vy viec han chi canh tranh. Hoi ding 

xir ly vu viec han ch6 canh tranh hoat dpng theo nguyen tac tap the, quyet dinh theo da s6". 
11 Khoan 3 Dieu 60 Luat Canh tranh nam 2018 quy dinh: "Hpi ding xii ly vu viec han chi canh tranh do Chu 

tich Uy ban Canh tranh Qudc gia quyit dinh thanh lap di xu ly v̂ i viec han chi canh tranh cy thi. Hpi 
d3ng chim diit hoat dpng va ty giai the khi hoan thanh nhiem vu. Hpi dong xii ly vu viec h^n chi canh 
tranh hoat dpng doc lap va chi Uian theo phap luat". 

12 Khoan 5 vakhoan 7 Diiu 39 Luat XLVPHC nam 2012. 
13 Nghi dinh sl 55/2009/NB-CP xir phat vi pham hanh chinh vi binh dSng gioi; Nghi dinh s6 107/2013/ND-CP 

xii phat vi pham hanh chinh trong ltnh vuc nang lupng nguyen ni; Nghi dinh s6 138/2013/ND-CP xu phat 
vi pham hanh chinh trong linh vuc giao due; Nghi dinh so 159/2013/ND-CP xu phat vi pham hanh chuih 
trong hoat dpng bao chi, xuit ban; Nghi dinh so 167/2013/ND-CP xir phat vi phgrn hanh chinh trong lmh 

91) I NGHIEN curu 

" UPPHAP_ 
/ So 1(401)-T1/2020 



BAN VE DU AN LUAT 

Dan cu:, khoan 7 va khodn 8 Dieu 8 
Nghi dinh so 13 8/2013/ND-CP quy dinh 
ngudi nudc ngoai cd hanh vi td chiic tuyen 
sinh chucmg trinh giao dye cd yeu td nudc 
ngoai khi chua dugc cap phep thuc hien tren 
lanh thd Viet Nam thi bi phat tien tii 
40.000.000 ddng din 60.000.000 (hinh thiic 
xir phat chinh) va cd thi bi true xuit (hinh 
thiic xir phat bd sung). Nlu vi pham nay chi 
bi phat tiln tti 40.000.000 ddng din 
60.000.000 thi thim quyln xir phat cd thi 
thudc vl Chu tich UBND cip tinh''', Trudng 
doan thanh tra chuyen nganh cap Bd'^, 
Chanh Thanh tra Bg'^. Tuy nhien, trong 
trudng hgp ngudi nudc ngoai bi ap dun^ 
them hhih thiic xir phat bd sung la true xuat 
thi tham quyen chi cd the thudc ve Cue 
trudng Cyc Quan ly xuat nhap canh''. Dieu 
bit cap d cho la Nghi dinh sd 138/2013/ND-CP 
lai khdng quy dinh tham quyen xii phat cho 
luc lugng cdng an (trong dd cd Cue trudng 
Cyc Quan ly xuit nhap canh). Nhu vay, se 
xuat hien tinh trang chu the cd tham quyen 
xir phat ttiet de nhat la Cue trudng Cue Quan 
ly xuat nhap canh lai khdng dugc quy dinh 
ve tham quyen xu phat. Bat cap nay neu 
khdng dugc giai quyet se lam cho viec xir 
phat tren thuc te rai vao be tac'^. 

Do dd, chiing tdi cho rang, Du thao 
Luat can quy dinh tham quyen ap dyng hinh 
thiic xii phat true ximt mdt each rd rang theo 
nguyen tac "viec dp dung hinh thuc xuphgt 
true xudt thupc thdm quyen ciia hai chu the 

la Gidm ddc Cdng an cdp tinh vd Cgc trudng 
Cue Qudn ly xudt nhap cdnh. Cdc vi phgm 
hdnh chinh cu the bi dp dung hinh thicc xu 
phgt ndy thi thdm quyen se giao todn bp vi 
cho Gidm ddc Cdng an cdp tinh hodc Cue 
trudng Cue Qudn ly xudt nhdp cdnh ". Tren 
ca sd dd, nhirng nghi dinh xir phat VPHC 
trong cac linh vuc cu the neu cd quy dinh ve 
vifc ap dung hinh thiic xii phat true xuit se 
phai duang nhien ghi nhan tham quyln xir 
phat cua Giam ddc Cdng an cap tinh va Cue 
trudng Cyc Quan ly xuat nhap canh. 

2.3. Vdn de tdng tham quyen dp di^ng 
bi^nphdp khac phuc hgu qud cho cdc chuc 
danh CO thdm quyen xir phgt d cap cff sd 

Theo khoan 2 Dieu 2 Luat nam 2012, 
xir phat VPHC la vi?c ngudi cd tham quyen 
xii phat ap dyng hinh thiic xir phat, bi?n 
phap khac phuc hau qua ddi vdi ca nhan, td 
chiic thuc hien VPHC. Tuan thu diing nguyen 
tac tham quyen trong xii phat VPHC cd 
nghia la viec ap dyng hinh thiic xir phat, bien 
phap khic phuc hau qua phai nam trong 
pham vi thim quyen ciia chu the xir phat. 

Cd thi nhan thiy hien nay, luc lugng 
chii ylu phat hien VPHC la cac chirc danh 
cd thim quyln xir phat d cap ca sd (Chien sT 
Cdng an nhan dan dang thi hanh cdng vy, 
Chien sT Bd ddi bien phdng dang thi hanh 
cdng vu, canh sat vien Canh sat bien dang 
thi hanh cdng vu, Cdng chiic Hai quan dang 
thi hanh cdng vu, Kiem lam vien dang thi 
hanh cdng vy, Cdng chiic Thul dang thi 

vuc an ninh, trat h ,̂ an toan xa hpi; phong, ching tp nan xa hpi; phong chay va chua chay; phong, chong 
bao lyc gia dhih, Nghi dinh s6 174/2013/ND-CP (dupe siia dii, bi sung boi Nghj dinh so 49/2qi7/ND-
C'P) xii phat vi pham hanh chinh trong lmh virc bim chinh, viin thong, cong nghe thong tin va tan so vo 
tuyin di?n; Nghi dinh s6 176/20I3/ND-CP xir phat vi pham hanh chinh trong ITnh virc y te; Nghi dinh so 
95/2013/ND-CP (duoc siia d6i, b6 sung boi Nghi dinh sl 88/2015/ND-CP ngay 07-10-2015) xii phat vi 
pham hanh chinh trong llnh vuc lao dong, bao hiim xa hpi, dua nguoi lao dpng Viet Nam di lam vi?c 6 
nudc ngoiii theo hop dong; Nghj dinh s6 67/2017/ND-CP xii phat vi pham hdnh chmh trong llnh vyc dau 
khi, kinh doanh xang dau va khi. 
Khoan 3 Diiu 28 Nghi dinh so 138/2013/ND-CP. 
Kho^n 4 Diiu 29 Nghi djnh so 138/2013/ND-CP. 
Khoan 5 Diiu 29 Nghi dinh so 138/2013/ND-CP 
Khoan 7 Diiu 39 Lu t̂ XLVPHC nam 2012. 
Cao Vu Minh, Hinh thiic xii phat tryc xuit irong phap luat Viet Nam, Nxb. Chinh hi quoc gia, 2018, tr. 142. 
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hanh cdng vu, Kiem soat vien thi trudng 
dang thi hanh cdng vy, Chap hanh vien thi 
hanh an dan su dang thi hanh cdng vy). Tuy 
nhien, cac chiic danh nay chi cd quyen phat 
canh cao hoac phat tien ma khdng cd quyen 
ap dung cac bien phap khac phyc hau qua. 
Vi vay, khi phat hien cac VPHC dan gian, 
cd miic phat tien nam trong pham vi tham 
quyen nhung neu cd ap dung bien phap khac 
phuc hau qua thi cac chii the nay lai khdng 
cd quyen xu phat. 

Dan cir, theo khoan 1 Dieu 7 Nghi 
dinh sd 167/2013/ND-CP, cac vi pham nhu 
"do nudc hodc de nudc chdy ra khu tap the. 
long dudng, via he, nhd ga, ben xe, tren cdc 
phucmg tien giao thdng nai cdng cpng hogc 
d nhirng nai khde ldm mdt ve sinh chung", 
"tieu tien, dgi tien a dudng phd, tren cdc ldi 
di chung d khu cdng cpng vd khu ddn cu", 
"de gia siic, gia cdm hogc cdc logi dpng vdt 
nudi phdng ue d noi cdng cdng", "lay, van 
chuyen rdc, chdt thdi bdng phuong tien giao 
thdng thd sa trong thdnh phd, thi xd de rai 
vdi hodc khdng bdo ddm ve sinh ", "nudi gia 
sdc, gia cdm, dpng vdt gdy mdt ve sinh 
chung d khu ddn cu" se bi phat tir 100.000 
ddng din 300.000 ddng va bi ap dyng bien 
phap khac phyc hau qua "budc khdi phuc lgi 
tinh trgng ban ddu ". 

Theo Dilu 66 Nghi dinh sd 
167/2013/ND-CP, chiln si cdng an dang thi 
hanh nhiem vy cd quyen phat canh cao, phat 
tiln din 400.000 ddng ddi vdi cac VPHC 
trong ITnh vuc an ninh, trat tu, an toan xa hdi. 
Tuy nhien, chiln sT cdng an dang thi hanh 
nhidm vy khdng cd tham quyln ap dung cac 
bien phap khic phuc hau qua. Do dd, cac vi 
pham tt-en khdng thudc tham quyln xir phat 
cua chiln si cdng an dang thi hanh nhiem vy. 

NIU chi xet rieng vl tham quyen phat 
tiln, chiln si cdng an dang thi hanh nhiem vy 

hoan toan du thim quyln xir phat. Tuy nhien, 
do khdng cd thim quyln ap dung bien phap 
khac phyc hau qua "budc khdi phuc lgi tinh 
trgng ban dau " nen chiln sT cdng an dang thi 
hanh nhiem vu khdng cd quyen xir phat. Nhu 
vay, chinh bien phap khac phyc hau qua da vd 
hieu hda tham quyen xu phat cua cac chirc 
danh d cap ca sd. Dieu nay din den thuc trang 
cd nhung hanh vi vi pham ma mirc tien phat 
thudc tham quyln cua cac chiic danh d cap ca 
sd nhung do ap dyng ddng thdi cac bien phap 
khic phuc hau qua nen phai chuyen len cap 
tren. Tir dd, cip tren trd thanh cap xir ph t̂ 
nhieu hem, "dm ddm" xu phat ludn ca nhung 
vi pham vdn dT thudc tham quyen cua cac 
chiic danh cd tham quyen xir phat d cap ca 
sd". Day la phuang an di ngugc lai vdi chu 
truang md rdng tham quyen cho cap dudi, 
cap ca sd, ddng thdi ciing di ngugc lai vdi 
phan cap quan ly nha nudc ve boat ddng xii 
phat va mau thuan vdi nguyen tac xac dinh 
tham quyen xir phat dya tren tinh chat, miic 
do nguy hiem cua hanh vî °. 

Hien nay, Du thao Luat khdng tang 
tham quyen xir phat cho cap ca sd. Tuy 
nhien, viec khdng guy dinh tham quyen ap 
dung bien phap khac phuc hau qua cua cac 
chirc danh nay la mdt thilu sdt ldn. Khao sat 
mdt sd nghi dinh xir phat VPHC trong cac 
ITnh vuc thi vi pham cd mirc tiln phat dudi 
500.000 ddng - miic tiln phat thudc thim 
quyen xir phat cua cac chiic danh d cip ca 
sd deu la nhiing vi pham don gian, tinh chit, 
mirc do ro rang, ngudi cd thim quyln cd thi 
ban hanh quyet dinh xir phat ngay ma khdng 
mit nhilu thdi gian chimg minh. Do dd, viec 
chuyen vi pham len cip ttren dl giai quyit la 
khdng cin thilt va cd thi dan din tinh trang 
khdng xir ly kip thdi, nhanh chdng cac 
VPHC. Chmh vi vay, chiing tdi cho ring, Du 
thao Luat cd the bd sung thim quyln ap 

19 Cao Vu Mmh (chu bien). Mot s6 bien phap khic phyc h^u qua trong xii phat vi pham hanh chinh - Thyc 
trang va huong hoan thien, Nxb. Chinh tn quic gia - Sir that, 2019, tr.98. 

20 Nguygn Canh Hpp - Mai Thi Lam, "Quy dinh tham quyin xu phat theo ty Ip phan tram co kh6ng chi miic 
trin: Uu diim hay han chi?". Tap chi Khoa hpc phap ly, s6 06, 2015. 
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dyng biSn phap khac phyc hau qua "budc 
khdi phuc lgi tinh trgng ban ddu" cho cac 
chuc danh cd tham quyen xir phat d cap ca 
sd. Neu s^a ddi theo each nay, khi phat hien 
cac vi pham cd miic tien phat dudi 500.000 
ddng va bi ap dung bien phap "bupc khdi 
phuc lgi tinh trgng ban ddu ", cac chirc danh 
cd thim quyln xix phat d cap ca sd cd the 
ban hanh quyet dinh xir phat ngay ma khdng 
can phai chd dgi dan den viec xir phat khdng 
kip thdi va khdng phat huy gia tri tich cue 
ciia bien phap khac phuc hau qua '̂. 

2.4. Nguyen tdcxdc dinh tham quyen 
xuphgt viphgm hdnh chinh 

Xet d gdc do ly luan khoa hgc, Uy ban 
nhan dan (UBND) la ca quan hanh chinh 
nha nudc cd tham quyen chung^^ - tiic la 
quan ly mgi nganh, mgi linh vuc trong pham 
vi dia phuang theo tham quyen dugc phan 
cap. Tir dd, ngudi diing diu UBND - Chu 
tich UBND cac cap dugc trao thim quyln 
xu phat vi pham hanh chinh. Luat XLVPHC 
nam 2012 quy dinh: "Chu tich UBND cdc 
cdp CO thdm quyen xu phgt vi phgm hdnh 
chinh trong cdc linh vuc qudn ly nhd nudc a 
dia phuang". Ngoai ra, de phan dinh thim 
quyen xir phat, Dilu 52 Luat XLVPHC nam 
2012 cdn quy dinh "neu hdnh vi thupc thdm 
quyen xuphgt viphgm hdnh chinh cua nhieu 
ngudi thupc cdc ngdnh khde nhau, thi thdm 
quyin xuphgt thudc Chu tich UBND cdp cd 
thdm quyen xic phgt nai xdy ra viphgm " 

Trong mdt vu vi pham vdi nhilu hanh 
vi thudc cac ngarih, ITnh vyc khac nhau thi 
khdng the giao vl cho bit cii mdt ca quan 
chuyen mdn nao ciing khdng thi xe nhd vu 
nay ra va dua vl cho tting ca quan chuyen 
nganh xii phat^l Do dd, giao thim guyin xii 
phat cho Chil tich UBND cip cd thim quyln 
xir phat noi xay ra vi pham la rit hgp ly. Tuy 
nhien, viec xir phat vi pham hanh chinh 
tt-ong cac ITnh vuc cy thi lai dugc dilu chinh 
bang cac nghi dinh cua Chinh phii, trong dd, 
cd nhilu nghi dinh khdng quy dinh thim 
quyln xir phat cho Chu tich UBND cac cip. 
Dilu nay dan din thyc trang la Chu tich 
UBND cac cap khdng cd thim quyln xir 
phat trong rit nhilu nganh, linh vuc^". Bit 
cap nay da vd hieu hda nguyen tic "Chu tich 
UBND cdc cap cd thdm quyen xu phgt vi 
phgm hdnh chinh trong cdc linh vi^c qudn ly 
nhd nudc d dia phuang". Quy dinh tren vd 
hinh trung ciing lam mat gia tri ciia nguyen 
tac "neu hdnh vi thudc thdm quyen xuphgt 
vi phgm hdnh chinh ciia nhieu ngudi thupc 
cdc ngdnh khac nhau. thi thdm quyen xu 
phgt thupc Chu tich UBND cdp cd thdm 
quyen xuphgt noi xdy ra vipham ". 

Cy the, theo Nghi dinh sd 
41/2018/ND-CP, Chu tich UBND cac cip 
khdng cd tham quyen xir phat vi pham hanh 
chinh trong ITnh vyc kiem toan dgc lap. Neu 
trudng hgp mdt ca nhan, td chiic thuc hien 
nhieu hanh vi vi pham thudc cac ITnh vuc 

21 Don cii, klii chien si cong an nhan d§n dang thi hanh nhiem vy phat hien ra cac hanh vi "tieu tign, dai tipn 
o ducmg pho, tren cac loi di chung o khu cong cpng va khu dan cu", "de gia sue, gia cam hoac cac loai 
dpng vat nuoi phong ue o noi cong cpng" thi khong co quyen xii phat ma chi duac lap bien ban vi pham 
va chuyen cho ngucrico thim quyin ra quyit dinli xu phat trong thoi han 07 ngay hoac 30 ngay, ke tir 
ngay lap bien ban. Din khi ngucri co thim quyin ra quyit dinh xii phat vi pham hanh chinh va bupc ap 
dung bien phap khac phyc hau qua "bupc khoi phuc lai tinh trang ban dau" thi trong nhieu tnrong hgp da 
khong con hau qua tren thyc ti de khic phyc. 

22 Nguyln Ciiu Viet, Giao trinh Luat hanh chinh Viet Nam, Nxb. Chinh tri qu6c gia, 2013, tr.l86. 
23 Nguyen Canh Hpp (chu bien), Binh luan khoa hoc Luat Xii ly vi pham hanh chinh nam 2012, Nxb. Hong 

Diic, 2017, tr.373. 
24 Nghi dinh s6 75/2019/ND-CP xu phat vi pham hanh chtnh trong lmh vyc canh tranh khong quy dinh tham 

quyin xii phat cho Chii tich Uy ban nhan din cac cip. Tuong Ur, Nghj dinh s6 109/2013/ND-CP xii phat 
vi pham hanh chinh trong ITnh vyc quan ly gia, phi, le phi, hoa don ciing khong quy dinh tham quyen xii 
phat cho Chu tich IJy ban nhan dan cac cap. 

S6l(401)-T1/2020^L^P PHAP 



BAN VE DU AN LUAT 

khac nhau trong do cd vi pham thudc ITnh 
vuc kiem toan dgc lap thi ve nguyen tac 
chung la phai chuyen cho Chii tich UBND 
cap cd tham quyen xu phat. Tuy nhien, do 
Chii tich UBND cac cap khdng cd tham 
quyen xir phat vi pham hanh chirih trong ITnh 
vyc kiem toan dgc lap nen ducmg nhien tham 
quyen xu phat cua ca vy vi pham nay khdng 
thudc ve Chu tich UBND cac cap. Chii tich 
UBND cac cip khdng cd tham quyen xir phat, 
vay chil the nao cd tham quyen xii phat? Dieu 
nay gay khd khan cho cdng tac xu phat tren 
thuc te bdi nlu chuyin cho Chu tich UBND 
xir phat thi trai phap luat ma "xe le" ra timg 
vy viec cho cac chu the cd tham quyen xir 
phat thi cung khdng dung phap luat. 

Ve ly luan lan thuc tien, mdt quy pham 
phap luat phai chira dyng quy tac xu sy 
chung, nhung viec ap dung cac quy tac xir 
sy chung cho mgi trudng hgp, ke ca cac 
trudng hgp dac biet la dieu khdng the. Luat 
nam 2012 thilu cac quy dinh mang tinh dac 
thu nham giai quyet trudng hgp hanh vi vi 
pham khdng thudc tham quyen xir phat ciia 
Chu tich UBND cac cap. Do dd, viec thiet 
lap ngoai le la can thiet̂ * khi quy dinh ve 
nguyen tic xac dinh tham quyen xir phat vi 
pham hanh chinh. Theo chiing tdi, Du thao 
Luat cd the quy dinh nguyen tac xac dinh 
tham quyen xu phat vi pham hanh chinh tren 
ca sd hai hda giiia quy tac xir su chung voi 
ngoai le nhu sau: "Chu tich UBND cdc cdp 
cd thdm quyen xuphgt viphgm hdnh ehinh 
trong cdc linh vuc qudn ly nhd nuac a dia 
phuang, trii- cdc viphgm trong cdc linh vuc 
mdphdp lugt khong quy dinh thdm quyen 
xu phgt cho Chu tick UBND cdc cdp". 
Tren co sd dd, ddi vdi ttirdng hgp hanh yi 
thudc thim quyln xu phat VPHC cua nhilu 
ngudi thudc cac lmh vuc khac nhau thi tham 
quyln xu phat thudc Chu tich UBND cap cd 
tham quyen xii phat nai xay ra vi pham. 

Trong trudng hgp vu vi pham cd bat ky hanh 
vi nao khdng thudc tham quyen xir phat cua 
Chii tich UBND cac cip thi vi pham nay se 
dugc tach rieng thanh mdt vi pham dgc lap 
va tham quyln xu phat thudc ve cac chiic 
danh cd thim quyln xir phat chuyen nganh. 

2.5. Thdm quyin gia han ve thdi hgn 
xuphgt viphgm hdnh chinh 

Thdi ban xir phat VPHC dugc quy 
dinh tai Dilu 66 Luat nam 2012 nhu sau: 
"Ngudi cd thdm quyen xu phgt vi pham 
hdnh chinh phdi ra quyet dinh xu phgt v/ 
phgm hdnh chinh trong thdi hgn 07 ngdy. ke 
tic ngdy lap bien bdn vi phgm hdnh chinh. 
Ddi vdi vu viec cd nhieu tinh tiet phicc tgp 
md khdng thudc trucmg hpp gidi trinh hodc 
ddi vdi vu viec thudc truang hgp gidi trinh 
theo quy dinh tgi khodn 2 vd khoan 3 Dieu 
61 cua Lugt ndy thi thdi hgn ra quyet dinh 
xuphgt tdi da la 30 ngdy, ke tic ngdy lap bien 
bdn ". Quy dinh thdi ban nay la can thiet vi 
tir khi lap bien ban vi pham khdng phai liic 
nao cac chu the cd tham quyen ciing ra quyet 
dinh xir phat ngay dugc, hg can cd thdi gian 
de chuan hi, thu thap, xac minh tai lieu... 
nham dua ra quyet dinh xu phat diing din va 
chinh xac nhat. Tic dd, phap luat cho phep 
xin gia han them 30 ngay niia va viec gia ban 
do phai dugc "thil tru&ng true tiep " ddng y 
bing van ban. Tuy nhien, Luat nam 2012 
khdng quy dinh ro rang "thu tru&ng true 
tiep " d day la thii trudng quan ly true tilp 
hay thil trudng cd thim quyln xu phat. 

Nham cy the hda quy dinh nay, ngay 
18/8/2017, Chinh phu ban hanh Nghi dinh 
sd 97/2017/NE)-CP giai thich rd:'TAM 
trirdng true tiip cua ngu&i cd thdm quyin 
dang gidi quyet vu viec theo quy dinh tgi cdc 
Dieu 66 Lugt xic ly vi phgm hdnh chinh la 
cdp tren true tiep trong quan he hdnh 
chinh ddi v&i ngu&i dang gidi quyit vu viec " 
(Dilu 6e). Tuy da giai thich nhu vay, nhung 

25 Trin Thi Thu Phucmg, "Ban vi ngoai l | ciia quy dinh trong mpt van b 
Khoa hpc phap ly s6 2, nam 2014. 

1 quy pham phap luat", T£ip chi 

24 NCHlEN CVU 
LAP PHAP_ /So 1(401)-T1/2020 



BAN VE DUAN LUAT 

frong trudng hgp Chu tich UBND cap tinh, 
Chanh thanh tt-a Bd, Tdng Cue ttirdng, Cue 
ttirdng xin gia ban ciing rat khd xac dinh 
ngudi cd tham quyen gia han. 

Theo Luat Td chirc Chinh phu nam 
2015, Thii tudng Chinh phii cd quyen dieu 
ddng, dinh chi cdng tac, each chiic Chu tjch 
UBND cap tinh. Do dd, cd the xem Thu 
tudng Chinh phu la "cdp tren true tiep trong 
quan he hdnh chinh " ciia Chu tich UBND 
cap tmh. Vi vay, Chii tich UBND cap tinh 
phai xin phep Thu tudng Chinh phii. Tuang 
ty, Bd trudng la ngudi bd nhi?m Chanh 
thanh tra Bd̂ * va cung la ngudi bd nhiem 
Tdng cue trudng '̂̂ , Cyc trudng^ .̂ Do dd, 
Chanh thanh tra Bd, Tdng cyc trudng. Cue 
ttirdng neu mudn gia hfin phai xin phep "cdp 
tren true tiep trong quan he hdnh chinh " la 
Bd tnrdng. Tuy nhien, trong thim quyln cua 
Thil tudng Chinh phu2^ Bd ttirdng^" lai 
khdng quy dinh ve vide gia ban thdi ban ra 
quyit dinh xir phat VPHC. Lu^t nam 2012 
ciing khdng quy dinh cho Thu tudng Chmh 
phii, Bd ttirdng cd quyln xir phat hanh chhih. 
Vay, Thii tudng Chinh phu, Bd trudng cd 
quyln gia ban vl thdi ban xir phat vi pham 
hanh chinh hay khdng? Cau hdi nay van chua 
dugc tt-a ldi rd rang trong Luat nam 2012 lln 
cac van ban hudng din vl xu phat VPHC. 

Tren ca sd nhan thiic dugc bat cap nay, 
Du thao Luat da bd sung quy dinh: "ddi vdi 

trudng hpp Chu tich UBND cdp tinh ra quyit 
dinh xuphgt thi UBND cdp tinh do xem xet, 
quyet dinh viec gia hgn ". Tuy nhien, ngay ca 
khi nhu vay thi Du thao Luat chi giai quyit 
dugc mdt ttudng hgp tham quyln gia ban vl 
thdi ban xii phat VPHC ddi vdi vu viec thudc 
tham quyln xir phat cua Chii tich UBND cip 
tinh. Nhung vi pham khac thugc thim quyln 
xir phat ciia Chanh thanh tra Bd, Tdng cyc 
ttirdng, Cyc trudng ciing khdng thi xac dinh 
chinh xac chu the cd tham quyln gia han vl 
thdi han xii phat VPHC. 

IGiac vdi phap luat mgt sd qudc gia 
tren the gidi quy dinh cho ca cap phd cd 
quyen xir phat vi pham hanh chinh'', phap 
luat vl xu phat VPHC hien hanh d nudc ta 
de cao vai trd va trao quyen xii phat cho 
ngudi diing da.u. Viec tt-ao quyen xir phat cho 
ngudi diing dau khdng chi dap iing nhu cau 
kip thdi, nhanh chdng xir phat cac vi pham 
ma cdn phat huy tinh chiu trach nhiem trong 
cdng tac xir phat VPHC. Do dd, cac cdng 
doan trong qua trinh x\i phat VPHC cung 
nen dugc trao cho ca nhan neudi diing dau 
quyet dinh. Theo chiing tdi, ddi vdi cac chirc 
danh cd tham quyen xir phat cao nhat trong 
mdt ITnh vuc nhu Chii tich UBND cap tinh, 
Chanh thanh tra Bd, Tdng Cue trudng. Cue 
trudng thi Du thao Luat nen giao cho chinh 
cac chii the nay quyen ty quyet dinh viec gia 
ban thdi ban ra quyet dinh xir phat VPHC. 

26 Khoan 2 Dieu 17 Luat Thanh tra nam 2010, quy dinh: "Chanh Thanh tra bp do Bp trudng bo nhiem, mien 
nhiem, each chiic sau khi thong nhSt voi Tong Thanh tra Chinh phu", 

27 Khoan 7 Diiu 24 Nghi dinh s6 123/2016/ND-CP cua Chinh phii ngay 01/9/2016 vi chiic nang, nhiem yu, 
quyen han va co cau to chiic cua Bp, ca quan ngang Bp quy dinh' "Bp tnrdng quyet dinh bo nhiem, mien 
nhiem, each chiic, cho tir chiic, dinli chi cong tac Tong cue tnrdng sau khi co y kien cita Thii tudng Chinh 
phu". 

28 Khoan 8 Diiu 24 Nghi dinh s6 123/2016/ND-CP ngay 01/9/2016 ciia Chinh phu ve chiic nang, nhiem yu, 
quyen han va co cau to chiic ciia Bp, co quan ngang Bp quy dinh: "Bp trudng quyet dinh bo nhiem, mien 
nhiem, each chiic, cho tir chiic, dinh chi cong tac, khen thudng, ky luat ngudi diing dau, cap pho cua ngudi 
diing dau: vu, cyc, thanh tra, van phong". 

29 Diiu 98 Hiin phap nam 20 i 3 va Diiu 28 Luat T6 chiic Chinh phii nam 2015 khong quy dinh quyen gia 
han thdi han ra quyit dinh xii phat hanh chinh cua Thii tudng Chinh phii. 

30 Luat T6 chirc Chinh pfiu nam 2015. Nghi dinh s6 123/2016/ND-CP ngay 01/9/2016 cua Chinh phu ve 
chiic nang, nhiem vu, quyin han va co cdu td chirc cua Bp, co quan ngang Bp khong quy dinh quyen gia 
han thdi han ra quyet dinli xit phat hanh chinh cua Bp tnrdng. 

31 Nguyln Thanh Ha, "Thim quyin xir phat vi pham hanh chinh trong dy an Luat xir ly vi pham hanh chinh". 
Tap chi Nghien ciru lap phap s6 20, nam 2011. 
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Quy dinh theo each thiic tren la hgp ly va 
khdng "ddn viec" len cho Thu tudng, Bd 
trudng vi day la nhung chinh khach, phai 
quyet dinh cdng viec thudc tam chinh sach 
chii khdng the sa da vao cdng viec sy vu. 

2.6. Vdn de giao quyen xir phgt vi 
phgm hdnh chinh 

Luat nam 2012 quy dinh ngudi cd 
tham quyen xii phat cd the giao cho cap phd 
thuc hidn tham quyen xir phat VPHC. Viec 
giao quyen xir phat VPHC dugc thuc hien 
thudng xuyen hoac theo vy viec va phai 
dugc the hien bang van ban, trong dd xac 
dinh rd pham vi, ndi dung, thdi ban giao 
quyen. Cap phd dugc giao quyen xir phat 
VPHC phai chiu trach nhiem ve quyet dinh 
xu phat VPHC ciia minh trudc cap trudng va 
trudc phap luat. N ^ d i dugc giao quyen 
khdng dugc giao quyen, iiy quyen cho bat ky 
ngudi nao khac. Van de cd tinh phap ly dat 
ra la trong trudng hgp cap trudng da giao 
quyen cho cap phd thi cap trudng cd dugc 
quyen ky quyet dinh xir phat vi pham hanh 
chinh nira hay khdng? Hien nay, cau hdi nay 
dang bi "bd ngd" trong Luat nam 2012 va 
cac van ban hudng dan thi hanh. Do dd, cd 
nhieu quan diem, y kien khac nhau trong 
viec ap dung phap luat ve van de nay. 

Quan diem thu nhdt: trudng hgp cap 
trudng da giao quyen cho cap phd xir phat 
VPHC thi trong thdi gian dd, cap trudng se 
khdng dugc ky bat ky quyet dinh xir phat 
VPHC nao thudc tham quyen giai quyet cua 
minh vi quyen nay da dugc giao cho cap 
phd. Van ban giao quyen da the hien rd trong 
thdi ban giao quyln thi cip phd dugc quyln 
xir phat VPHC thudc quyen ciia cip trudng, 
chiu trach nhiem trudc cap trudng va trudc 
phap luat, dac biet khdng dugc giao q̂ uyln 
cho ngudi khac. Nhu vay, mdt khi quyen xii 
phat VPHC da dugc chuyen giao cho cip 

phd thi quyln do hoan toan thugc ve cap 
phd. Neu cap trudng mudn ky quyet dinh xii 
phat VPHC thi phai cd van ban huy bd viec 
giao quyen, liic dd quyen xir phat mdi thudc 
ve cap trudng'^. 

Quan diem thu hai: mac du cap trudng 
da giao quyln xu phat VPHC cho cip phd 
nhung trong tbdi gian thuc hien giao ̂ uyen, 
cap trudng van cd quyen ky cac quyet dinh 
xu phat VPHC thugc thim quyln giai quyit 
cua minh•'̂  

Chiing tdi chia se quan diem thu hai va 
cho rang, trong ttirdng hgp da giao quyen xii 
phat VPHC cho cap phd thi tham quyen do 
phap luat quy dinh van thudc ve cap trudng. 
Tham quyen xir phat VPHC dugc phap luat 
quy dinh cho cap trudng. Do dd, mdt khi van 
la cap trudng thi tham quyen nay khdng the 
mat di ngay ca khi giao quyen cho cap phd. 
Ndi each khac, giao quyen khdng ddng 
nghTa vdi viec tir bd quyen xir phat VPHC. 
Do dd, mac dii da giao quyen cho cap phd 
xii phat VPHC nhung cap trudng van cd 
quyen yeu cau bdphan tham muu, giiip viec 
trinh hd sa true tiep cho minh de xem xet va 
ky cac quyet dinh xir phat VPHC. Do day la 
tham quyen duong nhien ciia cap trudng nen 
viec giao quyen xu phat VPHC khdng lam 
mat di tham quyen cua cap ttirdng da dugc 
phap luat quy dinh. Tuy nhien, dl tao su 
thdng nhat trong viec dp dyng phap luat, Du 
thao Luat can cd nhung dilu khoan rd rang 
quy dinh vl trach nhiem cua cip ttirdng 
(ngudi giao quyln) va cip phd (ngudi dugc 
giao quyln) trong ttirdng hgp giao quyln xir 
phat VPHC. Theo do, Dy thao Luat cd thi 
minh dinh nguyen tic viec giao quyln xix 
phat khdng lam mit di thim quyln xii phat 
VPHC ciia cip trudng. Dilu dd cd nghia 
trong thai ban giao quyen thi cip ttudng vin 
cd quyen xir phat VPHC • 
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