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trong thiTdng mai illentiifil Viet Nam 
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Bao ho quyen s6 hufu trf tue trong thUdng mai dien \\i (TMDT) giu" 

mpt vi trf quan trpng doi vdi sif phat trien, thanh cong cua cac 

doanh nghiep, b6i trong thj trUdng "mci" nay moi ddi tUdng deu c6 

the tham gia giao djch, va viec lam gia, lam nhai thUdng hieu, san 

pham trd nen kha d i dang. Gidng vdi nhieu quoc gia dang phat 

trien trong thdi dai ky thuat sd, d nUdc ta, nhu cau giQ gin thUdng 

hieu, ban quyen cung nhU V.y ke{ cac hdp dong s^ dung tai san tri 

tue cho cac doanh nghiep dang dat ra cap thiet. Day cung la trach 

nhiem cua cac cd quan quan ly nha nUdc cd lien quan. 

Datvan d^ 

Viet Nam dang budc vao ky 
nguyen each mang edng nghiep 
4.0, vdi trf tue nhan tao, san xuat 
thdng minh... Cung vdi sU phat 
trien manh me cua cdng nghe, 
ben canh thi trUdng truyen thdng, 
hoat dpng kinh doanh didn ra 
ngay cang nhieu trong mdi trudng 
TMDT. Ai cung biet, TMDT mang 
lai rat nhieu Ipi feh, giijp con ngudi 
tiet kiem thdi gian, cong sUe, ehi 
phi, nhung mdi trUdng kinh doanh 
nay cung phai dd'i mat vdi nhieu 
thach thifc, trong dd co van de 
bSo hp, thuc thi quyen sd hUu tri 
tue. Ngay nay, vdi nen kinh te sd, 
dien hinh la cae san TMDT ngay 
cang phat tri4n, da tao dieu kien 
cho ca nhan, td chUc bay ban 
cac san pham, djch vu tren ed 
sd quyen s6 hOu trf tue va quyen 
cap giay phep sd dung, vi dy 

nhu. bang nhac, phim anh, phan 
mem, ban ve thiet ke, giao trinh 
dao tao,.. Ban chat mdi tai san sd 
hUu trf tue la mdt tai san ma chu 
sd hOu cd the budn ban, trao ddi 
vdi ngudi khac dUdi dang bang 
sang che (patent) hay cap giay 
phep sUdung (license) ma khdng 
can kem theo hang hda hay dich 
vu hUu hinh. Trong nhieu trUdng 
hdp, tai san sd hUu tri tue la thanh 
phan gia trj chinh cua viec giao 
dich. 

Trong nen TMDT, chung ta cd 
nhUng cdng ty dich vu Internet 
cung cap phan mem, mang ludi, 
chip vi mach, dUdng truyen, bp 
chuyen mach...; nhiJng cdng ty 
khai thac Internet vao muc dfeh 
thudng mai the hien tren moi 
thUdng hieu trUc tuyen. Cd the 
ndi, ban than cae tai san sd hUu 
trf tue la ddi tUdng giao dich cua 

TMDT, vi vay viec bao hd quyen 
sd hUu tri tue dong nghTa vdi viec 
bao dam an toan cho cac hoat 
dpng TMDT. Bat cU hinh thUc 
xam pham nao de'n cac quyen sd 
hUu tri tue trong TMDT deu lam 
cho viec kinh doanh cua doanh 
nghiep, td cUdc, ea nhan bi tdn 
hai ve mat ldi feh. 

Nhutig thach thuTc dat ra 

Trong dieu kien nen kinh 
te thUdng mai ngay cang phat 
trien, cung vdi su gia nhap To 
chUc ThUdng mai the gidi (WTO) 
va viec ky ket cac thoa thuan 
thuong mai song phUPng hay da 
phUPng vdi cac nude va cac khoi, 
Viet Nam da chap nhan tham 
gia Hiep djnh ve cae khi'a canh 
thuong mai lien quan den quyen 
sd hUu trf tue, gpi tat la TRIPs. 
Vdi nhUng bUdc tien nhu vay, 
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chac chan tiem nang giao thUPng 

dua tren nen tang T M D T se ngay 

cang phat tnen vUPt bac, ddng 

nghTa vdi viec nhUng thach thUc 

xuat hien va dat ra cho Viet Nam 

ddi vdi viec bao hd quyen sd hUu 

tri tue trong T M D T ngay cang Idn, 

Thach thufc ve khau xO ly 

vi pham quyen sd hOu tri tue 

trong TMDT 

Thpe te, hanh vi xam pham 

quyen sd hUu tri tue trong TMDT 

ed the chia thanh cac dang hanh 

vi sau: xam pham quyen sd hOu trf 

tue trong moi trUdng TMDT, canh 

tranh khdng lanh manh lien quan 

tdi ten mien, quang cao hang hda 

xam pham quyen sd hUu tri tue. 

Cd the xac djnh dUpc hanh vi 

xam pham, nhung viec xd ly xam 

pham quyen sd hUu tri tue khdng 

ddn gian do hien cdn mdt so khd 

khan, vUdng mac. Dien hinh nhu 

hanh vi vi pham quyen tae gia, 

do dac tinh vd hinh c i ja quyen 

tac gia, trong khi dd pham vi cua 

Internet la vd han nen cae trang 

web thudng xuyen dUa nhUng an 

pham, sach bao, t ruyen, phim 

anh... Ien mang Internet de rao 

ban du khdng dupc cho phep c i ja 

chu the quyen. Ddi vdi nhOng san 

pham mang quyen sd hUu edng 

nghiep eung tuong tu nhu vay. 

Cai khd d day la: khd trong xae 

djnh td chUe, ca nhan vi pham; 

khd trong thu thap chUng eU, xac 

dinh gia trj hang hda xam pham.. . 

Khdng ft trudng hpp cac cP quan 

chUe nang nhan dupe thdng t in, 

den dia diem dupe quang cao tren 

mang de xu" fy thi khdng tim thay. 

Bdi le TM D T la mot thj t rudng qua 

md, dieu do khien ngudi tham gia 

cung khd co the ph§n biet dau 

la doi tupng gia, ddi tUpng that, 

dau la thdng tin ehinh goc, dau 

la thdng tin lam nhai. Nd chinh la 

ke hd eho cac dd'i tUdng vi pham 

ban quyen va tac quyen, vi pham 

quyen sd hUu cdng nghiep ma 

nhieu nhat la nhan hieu va ten 

thUdng mai. 

Thach thufc ve nhan thufc 

cua to chOc, ca nhan tham gia 

giao djch quyen sd hffu tri tue 

trong TMDT 

Cd mpt thUc te la nhan thUc 

ve quyen sd hOu tr i tue cua eac 

doanh nghiep, td chUe, ea nhan 

khi tham gia giao djch TMDT cdn 

han che. Mdt trong nhUng vu viec 

thUc tien ndi t ieng nhU mdt Idi 

canh tinh dau tien cho cac doanh 

nghiep ve tam quan trong cua 

viee bao hd quyen sd hOu trf tue 

trong TMDT, dd la vu tranh chap 

ten mien cua thUdng hieu Ca phe 

Trung Nguyen xay ra vao nhi jng 

nam dau the ky XXI . 

Cu the, khi Ca phe Trung 

Nguyen dang ky ten mien 

trungnguyen.com.au ta\ Australia 

thi ten mien nay da dUdc mot 

doanh nghiep ca phe khac tai 

Viet Nam dang ky de ban ca phe, 

Truy cap vao dja chi tren d§n 

den website phan phoi trUc tuyen 

cac san pham mang thUdng hieu 

Highlands coffee cua Cdng ty Co 

phan qudc te Viet Thai dat tru 

sd tai Viet Nam. Vy tranh chap 

ndi t ieng cua mot trong nhUng 

thUdng hieu ca phe bac nhat 

d Viet Nam nay da khien cac 

doanh nghiep tmh ngd, nhan ra 

tam quan trpng cua viec bao hd 

quyen sd hOu trf tue trong T M D T 

Trudc vu viec nay va tham chi 

cho den nay, van cdn kha nhieu 

td ehUc, ca nhan, doanh nghiep 

chua thay dupc tam quan trong 

cua viee dang ky bao hd quyen 

sd hOu tr i tue doi vdi san pham, 

thUdng hieu, ten mien cua minh. 

Tren thuc te, nhiJng nguyen nhan 

vi pham la do thieu hieu biet ea 

tU phia doanh nghiep va ngudi 

VI pham, dan tdi khdng it vy viec 

xay ra rat dang tiee. SU ehu quan 

da khien rat nhieu doanh nghiep 

(ao dao vi thUdng hieu eua minh 

bj ngudi khac bat chudc, roi tiep 

sau dd la nhUng kien tung keo dai 

gay ton kem ve thdi gian va kinh 

phf, trong khi tren thuc te' hp cd 

the phdng tranh ngay tU dau, 

Thach thiJc ve chinh sach, 

phap luat quy dinh ve quyen sd 

hOu tri tue trong TMDT 

Ke tu khi Luat Sd hUu trf tue 

dupe Quoc hdi thdng qua nam 

2005 (Luat Sd hiJu tri tue sd 

50/2005/QH11) va tiep dd la Luat 

Sd hOu trf tue sd 36/2009/QH12, 

cd khdng ft van de vesdhUu t r f t ue 

dupc de cap. Cung vdi dd, nam 

2013, Nghj djnh sd 99/2013/ND-

CP ve quy djnh xCf phat vi pham 

hanh chinh trong ITnh vuc sd hUu 

edng nghiep dUpc ban hanh va 

tai Dieu 10 ci ja Nghi dmh da quy 

dinh ve XLf ly hanh vi xam pham 

quyen tren Internet. Tiep dd la 

Thdng tu lien tjeh sd 14/2016/ 

TTLT-BTTTT-BKHCN giUa Bp 

Khoa hpe va Cdng nghe va Bd 

Thdng tin va Truyen thdng hudng 

d i n trinh tU, thu tuc thay ddi , 

thu hoi ten mien vi pham phap 

luat ve sd hUu tri tue... Dac biet, 

nam 2019, Luat Sd hUu tri tue sd 

42/2019/QH14 da chu trpng hPn 
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den v^n de sd hOu tri tu§ trong 
moi trudng TMDT Tuy nhien, 
nhQng quy djnh trong bd Luat 
van ehua chu trpng sau den viec 
bao ho sd hOu tri tue trong TMDT 
theo each nao, trinh tu thu tyc ra 
lam sao, cac che tai ap dyng cho 
van de nay nhu the nao. 

Mpt uaiki^n nghi 

De khac phuc tinh trang tren, 
trudc tien, cae ed quan eo tham 
quyen noi chung va Cue Sd hOu 
trf tue ndi rieng, can tiep tuc 
nghien eUu de xuat, bd sung day 
du nhOng quy djnh phap Iy ve sCf 
dung doi tUdng quyen sd hOu tri 
tue trong moi trUdng TMDT, bd 
sung quy dinh phap luat coi viec 
thuc thi quyen sd hUu tri tue trong 
moi trudng mang Internet nhU 6 
mdi trudng thuc, bo sung cae che 
tai thuc thi trong mdi trudng giao 
dich dien tQ... 

Nang cao nhan thUc cho cae 
doi tupng tham gia giao djch 
TMDT la rat quan trpng. Can dUa 
ra cac khuyen cao rpng rai, neu 
phat hien trUdng hdp ngUdi sU 
dyng mang cd hanh vi vi pham 
thdng qua djch vy mang, ehu 
sd hOu quyen cd quyen thdng 
bao cho nha eung cap dich vy 
Internet va de xuat eac bien phap 
khac phuc can thiet nhU xda bo, 
han ehe truy cap hoac ngat ket 
ndi... 

Nang cao nang IUc cua cd 
quan thiic thi quyen sd hUu trf 
tue, cac doanh nghiep, chu the 
quyen sd hOu tritue la nhUng bien 
phap bao ve quyen sd hOu trf tue 
trong mdi trUdng sd hieu qua va 
tfch cue nhat. Cung vdi dd, tiep 
tuc hoan thien chfnh sach, phap 

luat de sao cho phu hpp vdi thUc 
ti§n. Cd the tiep thu, hpc hdi kinh 
nghiem cua nUde ngoai de hoan 
thien he thong phap luat Viet 
Nam, giup cac doanh nghiep, td 
chUe va ca nhan han che nhiJng 
rui ro va san sang dUdng dau vdi 
thach thUc trong viee dang ky bao 
hd quyen sd Y\Qu trf tue tren san 
TMDT 

Phap luat qudc te ngay tU 
trudc khi quy djnh cy the tai cac 
bd luat gdc ve sd hUu trf tue trong 
TMDT da ludn cd nhu'ng bien 
phap phdng tranh toi da viec 
xam pham. Viet Nam can hpc 
hoi cac nUdc ban ve viee hoan 
thien Luat Sd hUu trf tue. Trudc 
tien can phai quy dinh chi tiet, 
cy the hdn ve each thUe, trinh tU, 
thij tuc thuc hien bao hd sd hQu 
trf tue trong TMDT. Ben canh dd, 
can them mdi va lam ro each bao 
hp, each tim kiem thdng tin ve sd 
hQu trf tue da dupc dang ky, each 
quan ly va giam sat TMDT, cac 
che tai se ap dyng khi xay ra eae 
van de vi pham. Bao hd sd huu 
tri tu§ trong TMDT khdng phai la 
mpt van de de dang, vi vay cung 
can ban hanh them nhieu nghj 
dinh, thdng tu hUdng diin va phai 
thudng xuyen cap nhat, bd sung, 
sQa ddi nhQng quy djnh lien quan 
de'n van de nay 

Vf du nhu ve van de thUc thi 
quyen sd hQu trf tue trong TMDT, 
ehung ta cd the hoc hoi kinh 
nghiem tU Nhat Ban, mpt nUdc 
ed nen kmh te hang dau tren the 
gidi. Nhat Ban da thiet lap eac 
tieu chuan bao ve quyen sd hQu 
thdng qua bien phap bien gidi 
eao hdn so vdi Hiep djnh TRIPS. 
Hiep dmh TRIPS khdng yeu eau 

eac nude thanh vien cd nghTa 
vu ap dung bien phap bien gidi 
doi vdi hang hda xuat khau. Tuy 
nhien, theo quy djnh cua Luat Hai 
quan Nhat Ban, hang hda xuat 
va nhap khau deu la ddi tUpng 
ap dyng cua bi§n phap bien gidi. 
Mat khac, Hiep djnh TRIPS chT 
quy dinh ap dyng bien phap bien 
gidi doi vdi doi tupng ia nhan hieu 
hang hoa va quyen tac gia. Trong 
khi dd, phap luat Nhat Ban md 
rpng doi tupng bao hd ddi vdi eac 
loai ddi tupng quyen sd hQu tritue 
khac nhu quyen ddi vdi cay trong, 
quyen dd'i vdi sang che, chl din 
dia ly hay kieu dang cdng nghiep. 

NhUvay, viec bao hd quyen sd 
hQu tri tue trong TMDT giQ mpt 
vj tri quan trpng trong phat trien 
thj trUdng cua doanh nghiep. Bdi 
ro rang TMDT da tao nen mdt thj 
trudng "md", mpt thj trUdng toan 
eau, ndi tat ea eae ddi tupng deu 
cd the tham gia giao djch, va d 
dd, thUdng hieu, san pham eua 
bat ky doanh nghiep nao cQng 
dUdc cdng khai, nen viec lam 
gia, lam nhai cdn phd bien va de 
dang hdn ca d ngoai thj trUdng 
song. Dieu nay buoc cae doanh 
nghiep du Idn hay nhd deu phai 
quan tam thUc hien cac thij tyc 
bao hd va ddng tae kiem tra nham 
bao ve tai san s6 hOu trf tue eua 
minh, trong do can dae biet quan 
tam den thUdng hieu, ban quyen, 
va viec ky ke't cac hpp ddng sQ 
dyng tai san sd hQu trf tue ^ 

H I K H O A H Q C U . ^ ^ SO-3 nam 2020 
ntUGNfiHEV Nam 


