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TCr khoa: DiC-u kiC-n g,ao dich chung. phap luat ve d,eu k,en g,ao d.ch chung, hqp 

donfi mau. 

1. Khai qua, \C' Bieu ki^n giao dich chung 
D,cu kien giao dich chung iDKGDClco nguon 

coc Wnh ,hanh ,ir khoang lhe kv MX' cung vdi 
qua ,rinh san xuat \ .'i phan phoi hang loat 5 cac 
nUik- phaong Tax dan ,di \icc cac nha san xua, 
\ a cune u'ng dich \ y mang ,inh hang loa, sijr dung 
cac form, mau trong gtaodich vdi khach hang. SU 
ra dt*i cua DKCiDC hoan ,oan khach quan. phu 
hop vdl str pha, ,ricn cua nen san xua, hang loat 
n*'av cang t,cu chuan ht>a 0 \ ic. Nam. \e van 
di- niix, khoa hoc ph.ip Ix lini cich giii quvet 
chuLic trong khuon kho ciia "hilp done mau" has 
"mau hop dong". Ngav nav. m<it siV nhi khoa hoc 
de cap trong khai niem "hop dime ci,, nhip" Cic 
doanh nghiep ci xu the si( dune . .. DhCdl > jc 
ap dung cho t.i, ca ca. giao dich . h . . . j , 
cua minh. dicu nax giup cho doann , 
chl phi dam phan. giam rui ro phap lv w lo . , 
chi phi cho xa hoi'. 

Tux nhien. khi DKCDC chi do mm ben suj 
tliao dC- din dcn nguv cO ben soan ,hao DK, .L) 

l3ao giS cung tim each han che tfnh tuy nghi cua 
cac quy tie, chen ep khach hang, don ho vao tinh 
the kht) Wa chgn, han che hay vi pham nguyen 
tac Id do khe ude; dilng cac ,hu thuat phap ly de 
phan chia riii ro phap ly va Icli ich m6t cdch 
khong cong b'ang. gay bat 10, cho khach hang hay 
nguai ,ieu diing*. Khi khach hang ky help dong, 
DKCDC CO gia ,ri rang bu6c ho, khong phu thuoc 
vao viec ho da doc no hay chua. Nguyen tac ttf do 
hdp dong bi ban che va eh, co the giai thich la 
neu khach hang thay bat ldi th, khong giao kS't 
hdp dong naa^ Chinh vi vay, de bao ve khach 
hing ,rifdc c i t DKGDC do mot b€n soan thao 
irttoc ohaplui .MI 'i^ii-rt 'ic tren the gidi da 
Mv'-> , ;ne ^i.-.ri ai t j t n ' .uDC nham bao 

i •• ,. lo ..hach nan iin.r.-qua irlnh giao ke. 

OK'ilC 
DKGIiL 

" '1,0, so node tren thg' 
'• '̂" de phap Ij lien 

't '•aphaplu.'itbao ve 
'"<=„ quoc -Jia quan 
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ni?m d6 la mot bo phan cua phap luat bao ve 
NTD. Trong pham \i hai vie'i nay, tac gia li/a 
chon phap luat ve DKGDC cua Cong boa Lien 
bang Ddc (CHLB Di?c), Anh de so sanh vdi pbap 
luat \e DKGDC ciia Viet Nam bdi day la nhiJng 
quoc gia su: dung DKGDC td ra't sdm, tac gia se 
siai thich cu the 6 cac muc lie'p theo cua bai vie't. 

2. Quy djnh cua phap lu§t CHLB Dtfc, Anh, 
\'igl Nam v^ dinh nghTa va pham vi ap dung 
cua DKGDC 

2.1. Cgng hda Lien bang Ddc 
CHLB Ddc la mot trong cae quo'c gia dau tien 

ban hanh Lual ve Dieu khoan giao djch chung 
n3m 1976". luat nay tie'p ttic di/dc su'a ddi niim 
1996. Nam 2002, trong qua trinh stVa ddi Luat 
Dan stf, cdc quy dinh trong AGBG sau nay du'de 
du'a thanh mgt phan trong Bp lual Lan sif Du'c 
(Biirgerliches Gesetzbuch - BGB), nhap chung 
Viio BLDS Du'c phan nghia vu hop dong va chu 
ihich rii quy djnh nay nham tie thifc tbi Chi thi so' 
93/13/EEC ngay 05/4/1993 cua Hoi dong Chau 
Au ve cac DKGDC khong cong bang trong cac 
htip dong vdl ngu'di lieu dung. 

Ve dinh nghia, theo BGB. Dieu kien giao dich 
chung Î  nhtTng dieu kboan hdp ddng dtfdc soan 
thao tCf tru'dc de su' dung cho nhieu hdp dong ma 
mdt ben (ben soan thao) dtfa ra cho ben con Iai 
khi ky kel hop ddng (Dieu 305 BGB). Theo dinh 
nghia nay ihi DKGDC lit nhiing dieu khoan thoa 
man c;ic dau hieu sau: 

(i) DtfOc soan thao ttf tru'dc de su' dung cho 
nhieu hcfp ddng se phat sinh. Trong thtfc tiln xet 
\u'iai toa an Dii'c. tieu ehi nay difcfc dap ii'ng neu 
mot dieu khoan dtfde soan thao de su'dung it nha't 
3 Ian. du la trong cac giao dieh cua cac ben gio'ng 
nhau'. 

(il) DKGDC bi kiem soal bdi ch: mot ben 
trong hdp ddng (mpl ben dtfa ra DKGDC trong 
hdp ddng va ben con lai khong cd cd hoi de sii'a 
doi cac dieu khoan nay. ben con Iai phai chap 
nhan c.ic dieu khoan nay ne'u muo'n thtfc bien 
giaodich)\ 

(iii) DKGDC cd the xuat hien nga> trong hdp 
dong hoae la mot phan rieng biet dinh kem hoae 
du'cfc dSn chieu trong hdp ddng. hoae tham chiia 

mpt thong bao cong khai gii'i tdi mot ben trong 
bdp ddng''. 

Ve pham vi ap dung ciia cac quy dinh \e 
DKGDC- (i) Apdung cho ca hdp ddng giiJa doanh 
nghiep va NTD va hdp ddng giiJa cac doanb 
nghiep \6i nhau'". (li) Khong dp dung cho cac 
giao dich thuoc ITnh vtfc pbap luat ve ihCfa ke'. 
phap lual gia dinh \a phap lual cong ty. 

2.2. Anh 
Anh la mpt quo'c gia theo he thd'ng lual 

common law nhu'ng cac quy dinh ve DKGDC cua 
Anb ciing da du'pc ban hanh difdi dang Iuat thanh 
van ttf ra't sdm, dac biet la cac quy dmh ban che 
dieu khoan khong cong bSng (unfair terms) trong 
hdp ddng, dd la nhiJng dieu khoan dtfdc mpl ben 
doanb nghiep soan tbao s^n bao gdm cac didu 
khoan ga\ ba't ldi mot each vo ly cho NTD hoae 
CO su' lam dung vi the cila doanh nghiep trongdd. 
xel ve ban cha't do cbinh la DKGDC trong hpp 
ddng. 

Ngoai ra. vl Anh chiu anb htfdng ciia edc quy 
dinh phdp lual ve bao ve NTD cua EU, do do, de 
dieu chinb cac dieu khoan khdng cong bSng trong 
hdp ddng mau. d Anh ton tai song song 2 van ban 
phap Iuat: Dao Iuat ve dieu khoan ba't binh ddng 
trong hdp ddng nam 1977 (Unfair Contract Terms 
Acl 1977 - UCTA) va Dao luat ve quyen ldi NTD 
ndm 2015 (Consumer Rights Act 2015 - CRA). 
Theo cdc dao Iuat nay. cdc dieu khoan khong 
cdng bdng du'pc bieu la cac dieu khoan gay ra stf 
mat can bdng Idn ve quyen va Idi ich ctia cac ben 
trong hdp ddng vdi NTD. Ba't ky dieu khoan nao 
trong hpp ddng cho phep ben dat ra eac dieu 
khoan cd kha nang vi pham cam ke't cac nghia vu 
hpp ddng, loai bd hoae ban che trdch nhiem cua 
ben dd do'i vdi NTD gay ra mdt ba'i hdp Iy cho 
NTD lhi dieu khoan dd se khong cd hieu life. 

Ve phgm vi dp dung, do'i vdi UCTA: 
(i) Ap dung vdi hau bet ta't ca cac loai bdp 

ddng: khong chi hdp ddng vdi NTD ma ca hdp 
ddng giii'a cdc thu'dng nhan (business), hdp ddng 
Iao dpng. tham cbi la hdp ddng ma cac ben deu 
khong phai la thifdng nhan. Tuy nbien. pham vi 
dp dung Ioai trtf hpp ddng bao biem va hdp ddng 
da't dai. 
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(ii) Chi dp dung \ d i moi nhiim d ieu khoan 

nhiit dmh. cJc dicu khoan loai trif. 

UCTA chia cdc dieu khoan Ioai triJ trong hop 

dnng ihanh 2 nhdm: 

(1) Miom cac dieu khodn nf ddng \ d hieu. 

lii) .Nhi'mi cac dieu khodn se chi cd hieu lUc 

neu (ben du'a r a d i e u khoan do) chu'ng minh dUdc 

dicu khodn dd la cdng bdng va hdp Iy. 

Dni vdi CR.\. c i c quy dinh \ e han che d ieu 

khoan khdng cdng bdng trong hpp ddng \ d i NTD 

gun nhu' dp dyng ngon ngiT trong Chi thi sd 

9.3/I.VEEC. Ve pham \ i dp dung , khde \ d i 

('("r.-\. CRA chi a p d u n g vdi hdp ddng \ d i ngu'di 

l ieudiing. bao gdm cd hdp ddng bao biem \ a hdp 

ddng da'l dai. trif mdt sd' ngoa i Ie sau: 

in CdC dieu khoan hinh thanh do d a m phan 

Clia cdc ben- du'de hieu la cdc dieu khoan ma cd 

nhan lifng NTD co cd hdi dam phdn npi dung dieu 

khoiin nay, 

tii) Dieu khoan theo qu\ dinh cua luat. 

I 111) Dieu khoan ve ddi tu'dng hdp ddng boac 

giil ca. 

Ncii UCT.-\ chi cho phep cde ben trong hdp 

ddng difi<c khdi kien \ e dicu khoan ma ben dd 

cho id khdng cdng bdng. llico CRA. khdng chi 

NTD ma cd cac cdquan co ihd'm qu> en . nhu^ Van 

phdng Thtfdng mai cdng bdng cung cd the khdi 

kien \ e u cau Ida dn u i \ cn bd dieu khodn trong 

hdp ddng \ d hieu. 

2.3. Quy dinh c ua phdp ludi Viei \ain 

TruTdc khi BLDS nam 2U15 dUdc ban hanh thi 

DKGDC difdng nhif cliifa trd ihanh mdi quan uim 

cua gidi phap K ViOl \ . i m Dn dti. irong mni thdi 

gian dai . phdp luJt hdp dnng cua N'ld-t Nam chUa 

du'a cac DKGDC \."in ndi dung dieu chinh cua 

minhl 1. HiC-n n a \ . DKGDC Jifdc qu\ dmh d che 

dinh hdp ddng irnng BLDS nam : o i 5 . do ly 

nhiTng dieu khoan dn dinh dn mni hC-n Lunii hn 

dc dp dung chung cho ben difdc de nuhi j j , , , , \i^\ 

hdp ddng, neu ben difdc dc nghi ^hap nhj- _ ., 

kcl hdp ddng lhi coi nhif chdp nhan ^ j . .!.(_[i 

khnJn na> (Khodn 1 Dieu 4()fii Ngndi B l .hS 

ndm 2015. trong mdi quan he hdp ddng \ •.'••] M l ) 

DKGDC cnn du'de dicu chinh lnfc n e p b>; ! u;,t 

b i n \ c q u \ c n ldi ngifdi ticu diing nam Zf'lii i| •,.,]; 
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BVQLNTD) , theo dd D K G D C Id nhiJng quy dinh, 

quy la'c bdn hang, cung d'ng dich \ u di> '̂ "' '••'̂ '̂'̂ ; '"'̂  

nhdn kinh doanh hang hda . djch \ u cdng bd va 

dp dung dd'i \ d i N T D (Khodn 6 Dicu 3) 

Ve phgm vi dp dung. Ludt B \ Q L N T D chi dp 

d u n g cho hdp d d n g \ d i ngtfdi l icu d u n g , cdn 

BLDS cd pham \ i dp dung rdng hdn. ban gom cac 

hdp ddng du'pc hlnh thdnh iren co >d hlnh dang , ttf 

nguydn , ttf do y chi nhu* h d p d d n g thu'dng mai , 

hpp ddng dan str. hdp ddng iao dpng. . . 

Ti fquy dinh Clia phdp Ju i i tCHLB Du'c, Anh va 

Viet Nam ve khdi n i e m cua D K G D C cd the tha'y 

C H L B Dtfc va V i e t N a m ddu cd d i e m chung 

D K G D C la nhiJng d i eu khoan do mpt ben soan 

ihao trtfdc, phia b e n kia k h d n g difdc thda thudn 

gi ne'u mud'n giao ket h p p ddng , se k h d n g the coi 

la D K G D C neu nd dtfdc d a m p h a n mpt each ehi 

tiet. Ve p h a m vi d i eu cbinh, p h a p lua l cdc ntfdc 

deu coi D K G D C la mpl va'n de p h a p Iy ciia phdp 

Uiat hdp ddng va phdp lual b a o ve N T D . 

3. Quy dinh p h a p luSf ciia C H L B DiJc, Anh, 

ViQt Nam ve ccf ch^' ki^'m s c a t c a t d i e u k ien 

giao d ich c h u n g 

Nhdm k iem soat cdc D K G D C , p h a p luat cdc 

nu'dc deu cd nhiJng hlnb thu'c k i e m soa t cha t che 

bang v iec quy dinh nhiJng d i eu k i en d e D K G D C 

trd thanh ndi dung eiia b d p d d n g va cdc dieu 

khodn ba'i cdng bdng. 

3.7. CHLB Ddc 

T h e o phdp Iuat cua C H L B Dt?c, k h d n g phdi 

bat cu' D K G D C nao du'de mdt b e n du'a ra cung la 

mdt phan eiia hpp d d n g ma nd pha i d a p iJng cdc 

dieu kien: i) ben ddt ra D K G D C pha i cbi ddn cho 

ben kia vd cac D K G D C mdt cdch rd r a n g ; ii) tao 

dieu kien de cho hp cd the nhan bie't ndi dung 

cua DKGDC mgt each c h a p n h a n difde, ke ca 

trifdng hdp ngifdi dd hi khuye't la t thi b6n ddt ra 

','' ' ' " ' • ' ' ' '• '^^^' '•"'^^*' '^1'^-'ilidnihi?c dtfdc, bieu 
„ "•' ^ - ' " " - a . l--)KGl)Cddl^ 

1̂ ^̂ ^̂  ^̂  ^ '̂ ^̂  ^ • ' -" •-'• i t i e , de u-dnh trtfdng 

' iKu i,h. i r ' d ' V ' " ""•*' '•'•""§ danh m u c cac 

-̂ --nui^'^uol^.-oc?":;;"'^'"^*''"'^ 
^^ ' 'C khong cd hieu 

- • ' - " ' • ' ^ ^ ^ ' ^ " c h i , , , - , , ^htrc 
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U'ong giao ke't hdp ddng, gay bat ldi mdt cdch 
khong hpp Iy cho ben giao ket hdp ddng'-'. Cde 
bat idl khdng hdp ly a'y cd the la ke't qua ciia 
nhii'ng quy dinh khdng ro rang, khd hieu. Kboan 
1 Dieu 307 BGB cung giai thich them ve cd sd 
de vac dmh mpt DKGDC bat ldi khdng hpp ly 
cho ben giao ke't hdp ddng neu nhifng dieu kien 
do khdng phu hdp vdi nguyen ta'c cd ban cua 
phap luat hoae han che' cac quyen va nghia vu 
phat sinh ttf ban chd't Clia hdp ddng tdi mdc khdng 
dat difcfc muc dich ciia hpp ddng. Vi phiim quy 
tac nay. tda dn se c6 tham quyen tuyen DKGDC 
dd vohieu. Ben canh dd, nhifng dieu khoan "gay 
ngac nhien", khde thtfdng tdi mtfc chii the cdn lai 
cda hdp ddng khdng nghT se gap phai trong hpp 
dong ihi dieu kboan dd cflng khdng the trd thanb 
bo phan ciia hdp ddng (Dieu 305c). 

Ngniii \iec quy dinh cde nguyen tac chung. 
BGB cdn difa ra mpl danh saeh cdc DKGDC hi 
cam (Dieu 308, 309), trong dd, dieu 308 BGB liet 
ke cu the danh muc cac dieu khoan cd da'u hieu 
bat cdng bdng se bi vd hieu, ne'u cd hanh vi vi 
phiim danh muc cdc dieu kboan dd thi tda an va 
(.•deedquan cd thd'm quydn cd quyen tuyen nhu'ng 
didu khoan a'y khdng cd hieu Itfc: dieu 309 BGB 
li^i ke cdc trtfdng hdp DKGDC du'dng nhien bi vd 
hiSu ne'u thudc mdt trong cac trtfdng hpp da 
quy dinh. 

NhiJng quy dinh ciia BGB ve DKGDC cho 
iha'y mpt cd che kiem sodt cac DKGDC rd't chdl 
che. cac nha lap phdp Du'c ra't quan tam de'n viec 
bao ve quyen ldi cua ben ye'u the bang viec quy 
dinh cdc dieu khoan mang tinh bat budc cbung 
irong BLDS. Ddng thdi, dif lieu tru'dc nhifng kha 
niing trong thifc te cd the xay ra kbi liet ke cbi 
net den lifng dieu khoan ve dieu kien cd hieu Itfe 
Clia cdc DKGDC. eung nhtf sif vd hieu ciia cde 
dieu kien dd. Thdng qua do, ben ye'u the cd the 
Itf bao \e quyen Idi ciia minh khi phat hien nbifng 
DKGDC trdi vdi nguyen lac chung. ban che difdc 
•iif hinh Ihanh va ap dung cdc DKGDC trdi phdp 
luai Clia ben bdn hang hda hay nha cung dng 
dich vu. 

3.2. Anh 

Theo quy dinh cua CRA. dieu khoan trong hdp 

ddng \di NTD phai dap tfng ddng thdi 2 
dieu kien: 

(i) Phai dtfpc Met bdng ngdn ngif rd rdng. de 
bieu. 

Xeu npi dung dieu khoan khdng rd rang, Ida 
an se dien gidi theo htfdng cd Ipi cho ngtfdi tieu 
dting. Cdc cdquan cd tham quyen cd the Ioai bo 
nhifng dieu khoan khong stf dung ngdn ngif ro 
rang, de hieu. 

(ii) Phai cdng bdng. 
Mdt dieu khoan hpp dong md khdng du'de dam 

phan rieng re se hi coi la khdng cdng bdng neu 
trdi vdl yeu cau ciia nguyen ldc thien chi, dieu 
khoan nay ga\ ra stf ma'l can bdng Idn ve quyen 
va nghTa \u ciia cdc ben phat sinh tiJ hpp ddng, 
Iheo hu'dng bat Idi cho NTD. 

Khdng chicd vdy. CRA cung het ke danh sdch 
cdc dieu khoan cd the bi coi la khdng cdng bdng. 
Danh sach nay chi mang tinh gdi y vd Id danh 
sach md va la'y tU danh sach cae dieu khoan cd 
the bj eoi la khong cdng bdng irong Chi thj sd' 
93/13/EEC'\ Dieu nay da chu'ng td Anh da ndi 
Iuat hda met de Chi thi sd 93/13/EEC khi sao 
chep lodn bd ban danh muc nay ctia Chf lhi. 

Vdi UCTA. UCTA chia cdc dieu khodn loai 
trif trong hdp ddng thanh 2 nhdm: 

(i) Nhdm cdc dieu kboan U( ddng vd hieu. (vi 
du nhtf dieu khoan trong hdp ddng vdi NTD cho 
phep ngu'di bdn lo;ii iriJ trdch nhiem trong trddng 
hpp gay ra thu'dng lich hodc tiJ vong)'^ 

(ii) Nhdm cdc dieu khodn se chi cd hieu life 
neu (ben du'a ra dieu khoan dd) chu'ng minh du'de 
dieu khoan dd la cdng bdng va hdp Iy. (vi du nhu* 
dieu khoan gidi han trdch nhiem trong mdt so' 
lien nha't dlnh)'^ 

Vdi quy dinh ndy cua UCTA. DKGDC cflng 
chi cd hieu life khi nd dam bdo tinh cdng bdng. 
hdp ly. ne'u khdng ddm bdo du'de dieu kien dd thi 
DKGDC dd difdng nhien bi vd hieu. 

3.3. Viet Xam 
6 Viet Nam, DKGDC chi trd thdnh ndi dung 

Clia hdp ddng ne'u nd dam bdo dtfdc cac dieu 
kien: 

i) Pbai cdng khai DKGDC de ben xdc Idp giao 
djch biet hodc phai bie't vd dieu kien dd. xdc dinh 
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ro Ihdi diem dp dung \d phdi dUdc mem > el d ndi 

Ihudn Idi tai dia diem giao djch de NTD co the 

nhin i h d V ' Ngndi ra. BLDS quy dmh t h e m 

dieu kien: 

ii) Phdi dam hdn sif binh ddng giifa cdc h e n " . 

NOu khdng ddm bao cdc dieu kien t r en . 

DKGDC se khdng co hieu life, khdng trd didnh 

mdl phan ndi dung cua hdp ddng giao kel . Lua i 

BVQLNTD khdng quy dinh tnfc t iep D K G D C 

phai ddm bao sif binh ddng giu'a cdc ben nhu'ng 

liei ke cac tru'dng hdp DKGDC khdng cd hieu life 

bao gdm cdc dieu khoan the hien rd Mf bat binh 

ddng \'c q u \ e n \d nghia \ u giu'a cac ben . bao vc 

thai qua Idi ich cila ben soan thao DKGDC. tdng 

trdch nhiem cho NTD. td cd cd the su\ d o a n 

DKGDC phai la nhu'ng dieu khodn dam bao sif 

binh ddng giu'a cdc ben. 

Nhif \ d> . nghien cifu so sdnh phdp lual cdc 

mfdc CHLB D u \ . \\\h. Viet Nam deu cd d i e m 

chung \ e cdc dieu kien de DKGDC cd hieu life 

phdp luat khi dieu khodn dd phai dam bao cdng 

bdng. minh bach dd'i vdi ben giao ket hdp ddng 

\ d i minh. dtfdc the hien bdng ngdn ttf de h ieu . 

irinh bd\ id rang \d phai d a m b a o de bat cif ben 

nan bi dnh htfdng bdi dieu khoan dd deu cd the 

iii-p can dtfdc chung. Sn \d i phdp ludt ciia Anh 

\d \ lei N.im. quy dinh cua CHLB Difc cd linh 

bao qudt hdn neu DKGDC trdi vdi n g u \ e n tac 

binh ddng. ihien iri. irung ihifc chil khdng chi 2idi 

ban d cac dieu kien cu the. 

\ ' e c d c h e kiem sndl cdc dieu khoan bd'i cdng 

b i n g . tifdng lif nhif phdp luai ciia CHLB DiJc vd 

Anh. phdp ludt \ ' i e i Nam nidt mai qu\ dmh dieu 

k ien ddm b.in DKGDC khdng du'de \ i pham 

nguven tde cdng bdng. ndi dung khnng difde tao 

Mf ldi ich bdi binh ddng eho hen soan than, vi 

pham qu\ l.'ie ndy se la ed sd de loa dn iu\ On mni 

DKGDC Id \ n hieu: m.ii khae. liet ke d. ih ,,ue 

c.ie DKGDC khong ed hicu ILTL neu •,., • ,,, 

ddn;: ci.io kel \ d i N FD en nhifne dieu • bui 

cdne bdng, bdn \ c ihai qua ldi ich ^ua hiL-u - ,t 

than DkGIi>C has han ehe qu>en hn.ie iiing iraeh 

nhiL-m Clia NTD Thdm ehi. phap ludt \ lei Nam 

Cl) phan kiem s.i.n chat ehe hdn dui d; .^i,- io,u 

hang hod. dich \u Ihiel \ e u ' . ben -.-.lii II'M.> 

DKGDC Kit budc phai d Jng k> hiip dnn^ iher, 
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man va D K G D C vdi cP quan quan l> "'!•' "^ 

ed tham quyen \ e B \ Q L N T D - ^ 

Vd cd ban . p h a p Iuat cua C H L B DiJe, Anh va 

Viet Nam d e u Met ke cde dicu khnan bat cong 

bdng gdy bat ldi cho khdch hdng. So v d i ^ p b a j 

luat cua C H L B DiJe. Anb thi cae dieu kiioan bat 

binh d a n g trong Lua t Q\'Q3 N I n cua Vie t Nam 

cd nhidu d i e m c h u n g . nhu' cd . d ieu k h o a n vd: 

Loai irtf trdch n h i e m ctia id chdc . c;i nhan kinh 

doanh hang hda . dich vu. han c h e . loiii t r i Jquyen 

khieu nai , khdi kidn ctia N T D : cbo p h e p id chiJc, 

cd nhan kinb d o a n h h a n g h d a , dich vu ddn 

phu'dng Ihay ddi didu kien eua h d p d d n g da thda 

Ihuan tru'dc vdi N T D , giai thich h p p d d n g trong 

trtfdng hdp d ieu khoan cua b d p d d n g du'de hieu 

khde nhau... Tuy n h i e n , c d n n h i e u d i eu khoan 

khac ma phdp Iuat V i e l N a m chu'a difpc dtf lieu 

tru'dc nhijng kha n a n g cd the x a y ra, chdng ban 

nhtf cho p h e p td c h d c , cd n h a n san xua't kinh 

doanh, dich vu ttf chd'i tbifc h ien ngbia vu vdi ben 

dtfdc dd ngbi g iao ke't hdp d d n g ; du'de m i e n thtfc 

hien mdt yeu cau luat dinh ve v i ec thdng bdo b6n 

kia giao ke't hdp d d n g hoae an dinh mdt thdi han 

de ben kia thtfc h ien boac kha'c p h u e ; cd quyen 

thda thuan mu'c bdi thu'dng thiet hai trpn gdi hodc 

bdi thirdng cho stf g iam su l gia trj ciia h a n g hda; 

du'de buy bd hdp ddng; . . . 

Vdi quy dinb D K G D C p b a i b inh d a n g ciia 

BLDS mdt cdch cbung cbung h i en nay, trong khi 

Ludt B V Q L N T D chtfa l ie t ke d a y dti c a c dieu 

khodn cd da'u hieu ba't binh d a n g thi nguy cd ben 

soan thao D K G D C cd the dtfa v a o h d p ddng 

nhdng dieu kboan cd Ipi cho minh , g a y ba't ldi 

cho ben khdng soan thao ma k h o n g e o c a n c u ' d e 

luyen dieu khodn dd \Q h.fiu D o dd , c a n phdi cd 

bien phdp dam ha. > s, • h n h ddng, c o n g b a n g giffa 
IC hen Uui 

4. \16ts 
<JUd l e 

g v i m d e h o V i g t N a m 

"gb ien ClJu phap Iuat ci ia CHLB 

• • - • i V . c i N . n i v t D K G D C c d t h d r i i t r a 

''-' " " ' • " " ' " ' ' "gh ien i goi m d cho viec 
lien pha,J a.ii .i \-)l(rr\r~ -

^ ' - •KGDCd Viet N a m nhtf 

., ,'^^^' • " "^P ' ^^PKid icaa nhidu 
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\c NTD. Viet Nam cung khdng ngoai le, 
DKGDC khdng chi dtfdc dieu chinh trong phdp 
lu|t BVQLNTD ma cdn la mdt phan cua phap 
lual hdp ddng trong BLDS, khdng phan biet hdp 
ddng trong ITnh vifc tieu diing. mdt mat tao cd sd 
phap ly cho cac doanh nghiep cung ca'p hang hda. 
dich vu hang loat cd the dp dung cic DKGDC 
mol each phd quat. nang cao hieu qua kinh doanh 
va chuyen nghiep hda trong giao ket vd thifc hien 
h0p ddng, mat khac, se ban che difdc nhffng riii 
ro phdp Iy trong giao ke't va thu'c hien hdp ddng, 
ddng thdi, tao sif binh ddng cho cae ben giao ke't 
hdpddng. 

Tuy nhien, viec ldn tai song song 2 dao ludt 
cting dieu chinh ve DKGDC se khdng trdnh kbdi 
Mf chdng cheo ve pham vi dp diing, it nhieu dan 
ldi khd khdn trong viec dp dung ctia doanh 
nghidp cung nhff giai thieh phdp luat ciia toa an. 
Vi#\dy. nha Iam luat VieiNam cd the hifdng tdi 
dtfa 2 dao luat dieu chinh DKGDC trong hdp 
ddng vao mdt vdn ban lual thd'ng nha't quy dinb 
\e DKGDC trong hdp ddng vdi ca NTD va giila 
eac ben kinh doanh ihu'dng mai, chang ban dffa 
vao BLDS nhff phdp Iuat cua Ddc hodc UCTA 
cUa Anh, Day la mdt giai phdpcd the chifa mang 
tinh kha thi d nu'dc ta nhffng nd se mang lai hieu 
qua n̂ 'u nhu"chting ta xay dffng va dam bao ye'u 
tdlhifc thi Clia nd. 

Tln'f hai, phdp Iuat Viet Nam quy dinh dieu 
kien DKGDC cd hieu life vdi ben xac lap giao 
djch phdl dffdc cdng kbai dd ben xac lap giao dicb 
biel hodc phai biel ve dieu kien do nhffng cdng 
khai nhffthe'nao thi chffa dffdc Iam rd. Thffc lien 
Slf dung cdc DKGDC d Viet Nam trong nhffng 
ndm gan day cho thd'y cac DKGDC do cdc doanh 
nghiep soiin thao cung da dtfdc cac cdng khai 
tren cdc website hay dffdc in sdn trong hdp ddng. 
0 mdl sau ciia dPn bao hiem. tren ve mdy bay, 
v^ xe huv'i.. nhu'ng cdng khai nhff thd nao khi d 
nhieu doanh nghiep, DKGDC dtfpc in vdi cd chff 
rai nhd. ndi dung dai, tham chi ndm d mdt van 
ban khde ma hpp ddng ddn ehieu tdi ddn tdi linh 
trang khdch hang rat ngai dpc. chi de'-'i khi cd 
tranh chap \d> ra, quyen ldi bi dnh hffdng thi luc 
nay khdch hang mdi vd nhe ra. 

M \i\. cac nhd lam ludt \'iet Nam ed ihe 
tham khao them BGB \e each thffc cdng khai 
DKGDC cho khach hang bie'l ve sif tdn tai cua 
cdc dieu kien nay, dffdc dat d ndi de nhan tha'y, 
dffdc tao dieu kien de dpc eac DKGDC dd mdt 
cdch chap nhan difdc trffdc khi k> hop ddng va 
nbdn manh ne'u kbdcb hang khdng dpc ky nhffng 
DKGDC nay thi se anh hffdng de'n quyen ldi ctia 
minh; xdc dinb rd trdch nhiem ne'u khdng cdng 
khai cho khach hang biet thi DKGDC se khdng 
trd thdnh mdt bp phan cua hpp ddng. 

Tuy nhien. BLDS ndm 2015 mdi ed hieu Iffc tff 
ngdy 1/1/2017 ra't khd de cd the sffa ddi. bd sung 
ngay dffdc. do dd, viee bd sung them cac dieu 
khoan DKGDC trong Ludt BVQLNTD hay trong 
cac iuat chuyen ngdnh hoae trong cdc van ban 
quy pham phdp ludt hu'dng dan thi hanh lual Id 
van de dffdc tfu lien. Ben canh dd, trffdc khi 
DKGDC dd difdc phe duyei, cdc cdquan quiin Iy 
nha nffdc cd tham quyen can cd stf hffdng dan cii 
the. xdc dinh trdch nhiem ciia bdn ban hanh 
DKGDC ne'u khdng cdng khai. giai ihich cdc 
DKGDC cho khdch hdng biel. 

Thd ba. ve danb muc cac dieu khoan ba't cdng 
bdng quy dinh trong Ludt BVNTD ciia ntfdc ta 
hien na\ chifa dif lieu he't ddpc cdc dieu khoan 
bd't cdng bang, gay ba't Ipi cho NTD. Do vdy, cd 
the bd sung them trong Ludt BVQLNTD danh 
mue nhffng DKGDC cd ddu hieu Iam dung, bat 
cdng bang do ben soan thdo DKGDC dat ra se 
dffdng nhien bi vd hieu, kbdng ed gia trj phdp Iy 
nhff BGB va Chi thi so' 93/13/EEC da dff lieu. 
Ngoai ra. de tranh trffdng hdp bd sdt cac irffdng 
bdp cd dd'u hieu bd't cdng bdng, phdp ludt Viet 
Nam cd the giai thich them dieu khoan ba't cdng 
bdng la nhffng dieu khoan gay bd't ldi mdt each 
tbdi qua cho ben khdng soan thao DKGDC so vdi 
gid tri hpp ddng mang Iai hodc dan de'n mtic dich 
Clia hdp ddng khdng diit du'pc. Cd vay mdi ed the 
kiem sodt bet dffdc nhffng dieu khoan kbdng cdng 
bang do ben soan thao DKGDC dat ra. ngdn ngffa 
sff Iam dung DKGDC. dam bao sir cdng bang 
gida cdc ben trong quan he hdp ddng. ddng thdi, 
dd cung Id cd sd de Ida an de dang ddnh gid. dp 
dung trong qud trinh giai quyet tranh chd'p giffa 
cac ben ve DKGDC trong cdc Iidp ddng. 
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5. Kei luan 

DKGI^C dd trd ihdnh vd'n de phdp lv' ctia 

nhieu qudc gia vd khu \i(c Iren the gidi. Nghien 

effu phap ludl cua CHLB Dffc. Anh ve DKGDC 

chn Ihav sir lu'dng ihich khd cao cua phap ludi 

\ ici Nam ve khai niem. pham vi dieu chmh vd cd 

che kicin sodl cac DKGDC. Dil mdi dffdc quy 

dinh irong Ludt Bao ve quyen Idi NTD nam 2010 

vd trong BLDS nam 2015 nhu'ng dd tao ra cdng cu 

phdp ly quan trong gdp phiin hiin che' viec lam 

dung ede DKGDC ciia ben so.i i M-Î ' *^''"'' ' • "^ 

' luat \ i e t Na- d̂ n̂ '^^'"'^ ^^ dinh Clia phap 

CG 

chinh \ d'n de na 

DKGDC cd ban vdn dap ffng difdc khd ndng didu 
, n-ong thffc lien, kidm snai dffde 

cdc DKGDC trong cde Imh v uV Trong dieu kien 

phat trien mot nen kinh te' thi irffdng mudn hdn 

so vdi nhieu mfdc. su'hinh thanh vd phdt Irien cua 

DKGDC cung mudn hdn thi nhffng quv dinh phdp 

ludt vd DKGDC cung khd irdnli khoi nhffng han 
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