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Bai vi¢tUKkhiii qudt nhitng ai dung cd ban cita phdp luit vé Didu kién giao dich chung
cda mAtSG aude rén the’ gidi v Vigt Nam. nhdn xét chung va dé xudt mét s8 ki€n nghj
abdim hodn thign phip ludt Viét Nam vé didu kién £1a0 dich chung.

Tif khéa: Didu kién giao dich chung. phip ludt vé didu kién giao dich chung, hap

dmn_ miu.

1. Khaii quidt & Didu Ki¢n giao dich chung
Diéu kién o dich chung (BKGDC) ¢ neudn
2oc hinh thinh ur Khodnyg the hONINY cling vai
quat lanh s vt phin phéi hing logt & cic
e phuing Tay ddn i vice cic nhi <in it
Vi cong og dich yvu mang tinh b

ng loat s dung
b dich v khich hing. Sy
ra diti o DRGDC hoin wan Khich quan, phi
hap vde s phiit ién et nép vin \udl hing loy

voaing ncu chuin how G\ ey \un e
Khoa hoe phap Iy am cich o

cav fornn. miu trong

in

chung trong khudn Kha cua “hep g6

1 NN MO phy

ap trong Khai miem “hip dong -

doanh nghicp ¢é sw the s done
dp dung cho Gt es cae 2o dich

g minh, dicu ndy sup cho de

chi phi ddm phin, griam rnn ro p

chiphi cho xd o,
Tuy alicn, K BRKGDC ¢hy do

thito dé din Jén nguy o bén sou
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bao gidt ciing Im céch han ch& tinh tiy nghi cla
cic quy tic, chén ép khich hing, don ho vio tinh
the khé ya chon. han ché hay vi pham ncuyen
tic s do khé wde: ding cdc thi thudt phép ly dé
phan chia rGi ro phdp 1y va Igi ich mét cdch
khong cong biing. giy bit Igh cho khich hing hay
neudi tiéu ding®, Khi khéch hing ky hop déng,
BKGDC ¢6 gid 1ri rang busce ho. khéng phuy thude
vao viée ho di doc né hay chua. Nguyén tic uf do
hdp ddng bi han che vi chi ¢6 hé gid thich la
néu khdch hing thi'y bt Ioi 1hi khéng giao két
hdp déng nu’a Chinh vi viy. d€ bdo vé khich
‘v‘ g e DKGDC do md1 bén soan thio

e tén 1he gidi di
4ovas DGDC nhiim bao

=qud 1inh giao két

i!“'" “:” nudce trén thé
€ phiip 1y lign
“4phdp 1 bio ve
MU quge . i quan



niém d6 13 mét bé phin cha phdp ludt bio vé
\TD. Trong pham 1 bai Vi€t ndy. tic gid lya
chon phap luit vé PKGDC cda Cong hoa Lién
bhang Duc (CHLB Bifc). Anh d€ so sinh véi phdp
Juit vé DKGDC cha Viét Nam bdi diy la nhirng
yudc gia s& dung PKGDC tf ril som, tic gid sé
wii thich cu thé & cdc muc ti€p theo cia bai viét.

2, Quy dinh cita phdp ludt CHLB Dyc, Anh,
\i¢t Nam vé dinh nghia va pham vi 4p dung
cia PKGDC

2.1. Cong hoa Lién bang biic

CHLB Pdc 13 mét trong cifc quéc gia ddu tién
ban hanh Luit vé Diéu khodn giao dich chung
nam 1976 ludt ndy tiép e dude sia ddi nim
1996. Nam 2002, trong qui trinh sita ddi Luit
Din sy, cic quy dinh trong AGBG sau nay dirde
dua thinh mdt ph:in trong B) ludt Lin sy Duc
(Biirgerliches Gesetzbuch - BGB). nhip chung
vio BLDS Bifc phin nghia vy hop ddng v chi
thich 1o quy dinh nay nhitm (¢ e thi Chi thi &
93/13/EEC npdy 05/4/1993 cia Hi ddng Chiu
Auvé cic DRGDC khong cong bing rong cic
hisp ddng vdi ngudi tidu dung.

Vé dinh nghia, theo BGB. Picu kign giao dich
chung )iy nhitng diéu khoin hap déng duge soan
thio 1ir trde & sif dyng cho nhidu hgp déng ma
mét bén (bén soan thio) dua ra cho bén con lai
ki k¢ K¢t hop ddng (Diéu 305 BGB). Theo dinh
nghia ndy thi DPKGDC 1 nhing didu khoin thda
mdn cie difu hidw sau:

(i) Buge soan thio or trude d€ st dung cho
nhidu hop déng sé phdt sinh. Trong thyc ién xét
A 13183 dn Bic. uéu chi nity duge ddp g nén
mdtdidu khodn duge soan thio d€ sif dung it nhat
3ldn. dir 13 irong cic giao dich clia cic bén gidng
nhau’.

(i) PKGDC bi kiém soilt bai chi mét bén
trong hop déng (mét bén dira ra PKGDC 1rong
hop ddng vii bén con lat khéng ¢6 ca hoi d€ sira
d6i cdc didu Khodn nay. bén con lai phar chip
nhin cac didu khodn ndy néu mudn thyc hién
giao dichy.

Qi) DKGDC ¢4 hé xudt hién ngay trong hep
dang hojgc 13 mdt phan riéng bict dinh kem hoic
duge din chidu trong hgp déng. hodc thim chi li

mot thong bio ¢dng khai giti tdi mét bén trong
hgp dong”.

Vé pham vi dp dung cia cic quy dimh \é
DPKGDC: (iy Ap dung cho ci hep dong gitta doanh
i€p vd NTD vi hgp ddng gida cic doanh
nghiép vdi nhau'. (11) Khong dp dung cho cic
giao dich thugc linh vue phip ludt vé thita ke’
phdp ludt gia dinh vi phip Jugt cong ty.

2.2 Anh

Anh li mot quic gia theo hé hdng ludt
common law nhung cic quy dinh vé BKGDC cia
Anh cling ¢i dude ban hiinh duGi dang Wit thinh
vitn it sgm. die bice [ cde quy dmh han ché
diéu khodn khong cdng bitng (unfair terms) trong
hap ddng. d6 13 nhitng didu khodn durge mal bén
doanh nghiép xoan (hio sin bao gdm civ didu
khoiin ¢ds bat Igi mét cich vo Iy ¢ho NTD hodc
¢d s lam dung vi thé ciia doanh nghié¢p trong d6.
xét vé bian chat dé chinh i PXGDC trong hap
ddng.

Ngoii ra. vi Anh chiu dinh hudng clia cic quy
dinh phip luit vé bao vé NTD ciia EU. do d6. dé
di¢u chinh ciic diéu khodn khong cong biing trong
hep dng mau. & Anh 1dn tai song song 2 viin bin
phip lnit: Dgo ludt vé diéu khodn bit binh ding
trong hgp déng nam 1977 (Unfair Contract Terms
Act 1977 - UCTA) va Buo lud( vé quyén lgi NTD
nim 2015 (Consumer Rights Act 2015 - CRA).
Theo vic dao luit nity. cic diéu khoin khong
cong bling duge hicu la cic didu khodn giy ra sy
mal cin biing 160 vé quyén vi 1gi ich cda cic bén
trong hop dong véi NTD. Bat ky diéu khoin nao
irong hop ddng cho phép bén dat ru cdc diéu
khoan ¢6 khd nang vi pham cam k€L cic nghia vu
hop dong. logi b6 hodc hun ché triich nhicm cia
bén dé ddi véi NTD gy ra mdt bit hop 1§ cho
NTD thi diéu khodn d6 sé khéng c6 hi¢u Juc.

Ve phan vi dp dung. ddi vai UCTA:

(iy Ap dung v6i bau hé1 (31 cd cilc loai hgp
adng: khong chi hgp ddng vdi NTD mir cd hgp
ddng gita cde thuong nhin (business), hap déng
120 dong. tham chi 1a hop ddng mir cic bén déu
khéng phai 1a thitang nhian. Tuy nhi¢n. pham vi
ip dung loai trir hap dong bio ém vit hop dang
dit dai.
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(1 Chi dp dung vdi mat phom dieu khoan
nhit dinh. cav dicu hhoan logird.

UCTA chia cic diéu khodn loai rif trong hup
dong thanh 2 nhdm:
&u khoin w dong v hiéu.

) Nhom cie di

(i Nhém ede dieu khodn sé chi ¢¢ hi¢u lye
néu (hén dua ra didu Khoan dd) ching minh dude
di¢o Khodn dd 1i cong bing va hap Iv.

Bar vai CRA. cic quy dinh vé han che dicu
Mhodn khang cang bung trong hap déng v NTD
sdn nhy dp dung ngén nud trong Chi 1hi N
9XMIIEEC. VE phum v dp dung. Khiie vdi
UCTA. CRA chiip dung voi hop ddng i ngusi
Hcu ding, b

W cd hap déng bio mém it hap

dang Jat dai. trif motsd ngoai 1¢ sau:

) Cae didy khoan hinh thinh do dam phin
el eite hén dude hidu 13 cie didu Khodn ma i
ahdn tmg NTD ¢a ¢d hodvi dam phin ndi Jung didu

(i) Bido khodn theo qus dinh cdia lugt

) Diéu Khoin v& Jédntugng lusp dong hodc
RERS

NEw UCTA ¢hi cho phép cie bén trong hgp
ddng duse Khdi hicn «& didu khodn mi bén do
cho L Khdng vong bing. theo CRA. khdng chi
NTD nd e cae ed quan ¢ tham quyén. nh Vin
phong Thusng mai cong biing

cd thé kbdi
RN v Cu e 0 dn tndn b didu khodn trona
hosp dang

1o hicu.
2.3 Quy dinh caa pliip tuge gt Nam
Trude khi BLDS niim 2015 dude ban hanh thy
PRGDC duding nhut et i thinh moi
i phip Iy VictNam Do da. tron

tim

cus

2 mot thisi
gran dai. phip ludthap dong

dua cae DRGDC vio ndn Jung dicu chinh ¢l
minhl 1. BRGDC Juse jus g
dinh hdp ddéng trong BLDS
nhing didu Khoan on dinh do

cua NIt Nam chita

Hicn nay.

201346 13

1 Ong hi
d¢ dp dung chung cho bén duse Je
. ncu bén dude de ng

hep dang

thi cor nhu ¢hi

Lét hdp déng ;
Lhodn nay (Khodn 1 Bicu 4060 N
nam 2018, rong man g :
BRGDC con dudse dicu chinh trie ne i

bao ¢ guyen ldngid icu

he hop dang

46 56 ) - Thang 1/2020

14 che

quy t3c bin hing. cung drng dich v N
nhan Kinh doanh hing hda. dich vu cong ba va
dp dung d8i v i NTD (Khoin 6 Dicu 3)

VE pham vi dp dung. Luit B\ QLNTD chidp
duag cho hop déng vai neudi neu dimg. con
BLDS ¢o pham viip dung 1o meie
hap déng dude hinh thanh wen co s bink dang, w
nguyén. ty do ¥ chi nhu hap adng thuong mai,
hop dong din su. hgp ddng lao déng...

Tir quy dinh ¢lia phip luit CHLB Buc, Anh vi
Viét Nam vé khdi nicm cia BPKGDC ¢6 thé thay
CHLB Birc vi Viét Nam déu cé di€m chung
BKGDC 13 nhing diéu khodn do mét bén soan
thio trude. phia bén kia khéng dige thda thudn
i n€u mudn giao k&L Ngp ddng, sé khong thé cai
Ji DKGDC néu né duge dadm phdn mét céch chi
Vé& pham vi diéu chinh. phdp ludt cde mude
déu coi DKGDC 12 mot vith dé phdp ly cia phap
Jut hop déng va phdp ludt bio vé NTD.

3. Quy dinh phéap luiit cia CHLB Pifc, Anh,
Vigt Nam vé co ché ki€m sodt cic didu kién
giao dich chung

Nhiim ki€m sodt cic PKGDC, phip ludt cde
nude déu co nhirng hinh thitc ki€m sodt chit ché
bing viée quy dinh nhitng diéu kién dé PKGDC
trd thinh néi dung cia hdp déng va céc diéu
khodn bl cong bing.

3.1. CHLB bic

Theo phép luit cia CHLB Puc, khéng phii

bt cit DPKGDC nito dirge mdt bén dua ra ciling ta
mdL phin cha hgp déng ma né phai ddp ng cic
didu kién: i) bén dat ra PKGDC phdi chi din cho
bénkia vé cic BKGDC mél cdeh 1o rang: ii) 1a0
didu kign dé cho ho c6 1hé nhin bigt néi dung
clia PKGDC mat cich chi’p nhan duge, ké ci
g hop neen 46 b ehuyu 131 thi bén dit ra
“ néi bat, nhifng
thite duge, hi€u
Cdg

€. A€ trdnly truisng
ong

1i&T

5 the nhin

danh muyc cic
. HGB €on quy dinh
€ SEkho 6 hiéu
munh, Uing thye
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rong giao Két hop dong, gay batl lgi mot cich
khong hap ly cho bén giao k&t hgp déng'. Cic
bat g1 khéng hgp ly 3y c6 thé 1a ké1 qua cda
ahing quy dinh khéng r6 ring. khé hi€u. Khoin
2 Pi¢u 307 BGB cing gidi thich thém vé cd 56
g€ \ic dinh mét DKGDC ba't 1gi khéng hgp 1y
cho bén giao k€t hgp dbng néu nhitng diéu kién
d6 khang phd hop vdi nguyén tic co bin cua
phdp luat hodc han ché cic quyén vi nghia vo
phit sinh tif bin chit cda hop ddng tdi muc khong
dat duge muyc dich cda hgp ddng. Vi pham quy
lic nay. 1da dn s¢& €6 thim quyén tuyén DKGDC
u. Bén canh do, nhitng diéu khoin "gdy
ngac nhién ™. khic thudng tdi mire chd thé can lai
cda hap ddng khdng nght sé aidp phdi trong hap
ddng thi diéu khodn d6 ciing khdng thé 1rd thanh
b phan ctia hdp déng (Biéu 305¢).

Ngodi viée quy dinh cde nauyén tde chung.
BGB con dua ra mat danh sich cic BPKGDC bi
¢im (Didu 308. 309). trong dé. didu 308 BGB liét
ké cu thé danh muc cic didu khodn c6 diu hi¢uo
bil cong bing s€ bi vé hidu. néu ¢6 himh vi vi
pham danh myc vic diéu khodn d6 thi 16a dn vi
cic ed quan 6 thim quyén cé quyén tuyén nhimg
didu khodn iy khong c6 higu luc: diéu 309 BGB
Jidthé cic trudsng hop PKGDC dugng nhién b vo
méu néu thube mdt trong cde rudng hop da
quy dinh.

Nhing quy dinh cia BGB vé DKGDC cho
thiy mot cd che ki€m sodt ciic PKGDC rit chit
ché. ciic nhd 1§ p phiip Bdc ri't quan tdm dén viee
bio vé quyén Igi cia bén vEu thé biing viée quy
dinh ¢ie dido khodn mang tinh bit bude chung
wrong BLDS. Bdng thoi. dyf li¢u inde nhitng kha
ing trong thyc 1€ ¢6 thé ra khi liét ké chi
néTdEnitng didu khodn vé didu kién ¢6 hiéo hee
<va cic BPKGDC. ciing nhuf sy vo hiéu ca cde
diéu kién d6. Thang qua dé. bén véu the ¢ thé
Whiové quyén Igi cia minh khi phat hi¢n nhirng
DKGDC trfi vdti nguyén tic chung. han ch& duge
< hinh thinh vii dp dung cic DKGDC 1rii phdp
ludt e bén bin hang héa hay nhi cung dng
dich vy,

3.2 Anh

Theo quy dinh ciia CRA. didu khodn trong hdp

dovoh

dong v NTD phii ddip dng ddng hgi 2
diéu kién:

(i) Phii dugce vid1 biing ngdn naff rd rang. dé
hiéu.

N€u noi dung didu khodn khdng ro rang. toa
dn sé dién gidi theo hudng c6 lyi cho ngudi uéu
dong. C
nhirng dieu khodan khdng st dung ngdn ngir rd
. dé hiéu.
(ii) Phii cong bing.

Matdiéu khodn hap dong mi khéng dide dim
phin riéng ré »é bj coi (2 khong cong biing néu
trdi v yéu cdu cha nguyén tic thign chi, didu
khodn nay giy ra sy mdt cin bing 1gn vé quyén
vi nghia vy cda ciic bén phidt sinh r hgp ddng.
theo hudng bi't Igi cho NTD.

Khong chicé viy. CRA ciing hét ké dunh sich
cie didu khoin ¢ (hé bicoi 13 khdng cdng bing.
Danh sich nay chi mang tinh gdi y vi i danh
sdch md va 1av i danh sich cic diéu khodn ¢6
thé bi coi 1a khong cong bing trong Chi thi sé
93/13/EEC™. Piéu nay dii chiing 16 Anh di ndi
ludt héa triét dé Chi thi sé 93/13/EEC khi sao
chép toin b ban dunh muc niry cia Chi thi.

Vdi UCTA. UCTA chia ciic diéu khoiin Joai
trir trong hop ddng thiinh 2 nhém:

(i) Nhém cde d
du nbu diéu khoin trong hdp ddng véi NTD cho
phép ngudi bidn loai trir trich nhiém trong truisng
hgp iy ra thudng tich hodc tif vong)'.

(ii) Nhém cic diéu khodn €& chi ¢é hiéu lyc
néu (bén dua ra didu khodn dé) ching minh duge
diéu khodn dé 12 cong bang va hop 1§. (vi du nhu
diéu khodn gidi han (rach nhiém trong mat s§
1ién nhat dinhy'©.

V6i quy dinh niry cia UCTA. BKGDC ciing
¢hi cé hidu Juc khi nd ddm bio tinh cong bing.
hgp Iy. néu khéng dim bio dirde didu kién da thi
BKGDC d6 duong nhién bi vo hi€u.

3.3.Viéet Nam

& Viét Nam. DPKGDC chi trd thanh ndi dung
clia hop déng néu nd ddm bio duge cic didu
kiéa:

i) Phii cong khai BKGDC d€ bén xic lap grao
dich biéthodc phii bigtvé didu kién dd. xic dinh

c ¢g quan ¢6 thim quyén ¢6 thé loa b

cu khodn t dong vd hicu. (vi
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ndi

(e ey ¢
1di tann dia i€m giao dich dé NTD ¢ '!1(‘
41 ra. BLDS quy dinh thém

ro tha Jiem dp dun

thu!

nhin thiy ~
dicu hicn:

i11 Phii dam bao s binh din

NCu khéng dim bdo civ dicu Kién trén.
DKGDC ¢ khong ¢o hiéu lue. khdng g thinh
mat phidn ndr dung cua hdp dong giao ket Luit
BVQLNTD khong quy dinh e 1iép DPRGDC
phii dim bio s binh ding gitta cic bén nhung
¢tk e ruisng hop DPRGDC Khong v hiéu lue
|)u> wdm cic didu khoin thé én rd < bat binh
véquadn vnghis v gin bén. bio ve
thii qui Idiich cia ben soan thio DKGDC. 1ing
irich nhiém cho NTD. 1 ¢6 ¢6 1hé uy dodn
DKGDC phii 13 nhimg diéu Mhoin dim bio s
binh di

Nhaf vy nghién e so sinh phiip Judt cic
nde CHLB Duic. Anh, Vier Nam déu ¢d didm
chunyg & cie dicu Kién a¢ BRKGDC ¢o hidu lye
phap Wit khi didu khoan dd phdr dam bao cang
bang. minh bach doi vdi bén gao ket hgp dong
vdeminh. dige the hién bang ngan 1 d& hidu,
wmh by 16 ring Vi phin diam bio dé bat cif bén
nae biinh hudng béi dicn khoan d6 déu c6 thé
nep ein dide ching. So vy phip ludt cia Anl
v Nact Name quy dinh etia CHLB Bide o6 1inh
bao guat ben néu BRGDC tridi vdi neusén tie
binh ding. thicén tri. trung thite ¢t kh(\ng.chl aidi
han ¢ cac dicu hen e the.

a cic bén™

a cie bén,

N ¢ edehe Miemsadtaie diéu khoin bit cane
wong wonhu phip ludt coa CHLB Bire va
Anh. phiip ludt Vict Nam mot man qus dinh dicu

Ki¢n dam bao BRGDC Khang duie pham

hing.

hing.

nuy én Wi cong

T ich bt binh d43

pham quy e niy e
BRGDC 13 v 0 hicu:
cac DPRGDC Khong
ae ket NTD co nha

mat khae

‘ulue n

daon

con
thao BRGDC hay hy
nhicm cua NTD Thim chis ph

he hen J

co phin hicm sout chd
hang hoa. dich va thict yet

PRGDC bat buog phar diang hy hup

172040
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z . . . ' e
miud BRGDC vidi ¢ quan ot I onha mive

c6 thim quyén vé BVQLNTD N

VE ed bin. phip ludt cua CHL B PUC Anb v
Vigt Nam déu lier ke cie dic Roan bl cong
bing edy bt Igi cho khich hing. S0 Vo1 ph"?
judt cin CHLB Bite. Anh thi c.iv fio hhodn bit
binh ding trong Ludt BVQI N 1D cuia Viet N‘”\“
¢d nhidu didm chung. nhir cic Jidu khodn ve:
Loai trit triich nhidm cda 1o chie. o nhdn kinh
doanh hing héa. djch vu. han ché. logi tri quyén
Khi¢u nai. khdi ki¢n cia NTD: cho phép 18 clie,
¢d nhin kinh doanh hing héa. dich vy don
phirong thay ddi didu kicn cda hop ddng da thda
thudn triede vdi NTD. gidi thich hgp déng trong
tewiing hp didu khodn cla bop déng dudgc hidu
khdc nhau.. Tuy nhién. cdn nhiéu diéu khodn
khdc ma phdp luit Viét Nam chva dugce du tiéu
truGe nhimg khd nang ¢ thé xay ra, ching han
nhi cho phép 18 chie, cd nhan sin xuat kinh
doanh, dich vy 1if chdi thyc hién nghia vu vgi bén
e dé nghi giao két hop ddng: duge mi&n thye
hi¢n mt yéu ciu ludt dinh vé vigc thdng bdo bén
kia giao k&1 hdp dong hoiic &n dinh mt thsi han
dé bén kia thie hign hodc khic phuc: ¢6 quyén
théa thudn mire bd thudnag thi&thaj tron géi hodc
bo1 thudng cho sy gidm sl gia tri cda hang héa;
dude hity b6 hop déng:...

Véi quy dinh DKGDC phdi binh ding cha
BLDS mét cidch chung chung hién nay, trong khi
Ludt BVQLNTD chua ligt ké diy di cdc dién
Khodn ¢6 ddu hiéu bat binh ddng thi nguy ¢d bén
s0an thdo BKGDC ¢6 thé dua vao hgp ddng
nhitng diéu khodn ¢6 161 cho minh, gy bt Igi
cha bén khong soan thio mi khang ¢6 cin ct ¢é
“'}‘3“ “"“"‘ 1dd A A Do d6, edn phii cé
bién phiip hats sy 1ding, cong bang gitra

cho Vigt Nam
“ctu phip Juat ciia CHLB
NNV DKGDC ¢ thé rit ra
« w1inh nghjép, 2di md cho viéc
* PKGDC 6 vier Nam nhy

ing
Phap it cha nhidu

PRGDC ) Mot v dé

1ong
B va Phip lujt bdo
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v¢ NTD. Viér Num cing khong ngoai té.
PKGDC khong chi duoc di€u chinh trong phdp
luit BVQLNTD mii ¢on 12 mdt phin cia phdp
luit hgp ddng trong BLDS. khdng phin biét hgp
dong trong linh vyc n€u dang. mét mét 120 cd sa
phip ly cho cdc doanh nghiép cung cap hiang hoa.
dich vy hing loat ¢6 thé dp dung cdc DPKGDC
mot cdch ph6 quit. ndng cao hiéu qui kinh doanh
vi chuyén nghiép hoa trong gizo k&t v thyc hién
hop ddng. mat khic., s€ han ché dudc nhing réi
ro phdp I¥ trong giao két vi thue hién hap ddne.
ddng thi. (o sy binh ddng cho cic bén giao ket
hup déng.

Tuy nhién, vidc (on tai song song 2 dao ludt
ciing diéu chinh vé DKGDC sé khong 1rinh khéi
s chong chéo vé pham vidp dung. it nhidu din
1di khé Khin trong viée 4p dung cia doanh
nghiép cing nht gidi thich phdp ludt cia 1da dn.
Vif vy, nhi Tam Judt Viél Nam ¢6 e hudng 1di
dia 2 dyo ludt diéu chinh PKGDC trong hdp
ddng viio mdt van bin ludt théng nhit quy dinh
& PKGDC trong hygp dong véi cd NTD va gidra
cic bén kinh doanh thugng mai. ching han dua
vio BLDS nhu phiip ludt ctia Bde hode UCTA
Dily 13 mot gidi phiip ¢d thé chura mang
linh khii thi 6 nirde ta nhung né & mang lar hiéu
qud n€u nhit chiing 1a xdy dyng vi dim bio y&u
19 thye thi cda nd.

Tini hai. phip ludt Viét Nam quy dinh didu
Kien DKGDC ¢6 hiéu luc vdi bén xiic lip giao
dich phit dudc cdng khai d€ bén xdc lap giao dich
bi¢t hodc phdi bigt v diéu Kién dé nhung cong
Khai nhy the ndo thi chua duge lam 3. Thuc tién
U dung cic DPKGDC @ Viet Nam trong nhitng
nam gin day cho thi'y cie DPKGDC do ciic doanh
ngbiép sean thio ciing di duge cic cong khai
trén cic website hay dioe in sdn trong hep ddng.
& mdt sau ciia ddn bio i&m. rén vé mdy bay.
vé xe buyt .. nhung cdng khai nhu thé nao khi @
nhicu doanh nghi¢ p. DPKGDC dugc in vii ¢d chir
ritnhg. noi dung dar. thim chi ndm & mot van
bin khic md hgp dong din chidu (i din wi tinh
tang khich hang rit ngai doc. chi dé+ kit c6
iranh chap \dy ra, quyén 1gi bi dnh hudng thi ldc
nay khich hitng mdi va nhé ra.

cua Anh.

cde nhd lam Judit Viér Nam ¢6 thé
tham khio thém BGB 1é cich thire cong kh.n
DKGDC cho khdch hiing bigt vé sif tdn 13 R
cdc didu kién ndy. duge dit d ndi dé nhin thiy.
dugc 1ao didu Kién de doc cic PKGDC dé mjt
cdch chdp nhan dude trude khi kY hdp dong va
nhin munh néu khdch hang khdng doc ke nhitng
DKGDC nav thi s¢ anh hudng dén quyen I3
minh: xdc dinh 1o trich nhi¢m néu khdng cdng
khai cho khich hitng biét thi DKGDC s¢ khéng
trd thanh mdt bé phitn cda hdp ddne.

Tuy nhién, BLDS niim 2015 mdi ¢6 hic¢u luc wr
ngay 1/1/2017 rat kho o€ ¢ thé sita di. bd sung
ngay dudc. do do. vice bd sung 1hém cic didu
khodn BPKGDC trong Luit BVQLNTD hay trong
cic ludt chuyén nganh hoidc trong ¢ic viin bin
quy pham phiip Judt hudng din thi hanh luat la
vim dé dugc vu tién. Bén canh do. tritde Khi
BKGDC d6 dige phé duyér,
nhi nude co thim quyén cin ¢6 sy hudne din cy
thé, xdc dinh trich nhigm cda bén ban hinh
DKGDC néu khong cong khai. gidi thich cdc
DKGDC cho khdch hiing bié

Thit ba. vé danh muc cic dié¢u khodn bit cong
bing quy dinh trong Ludt BVNTD cia mrde (a
hién nay chua du liéu hét duge cie diéu khoiin
bt cdng biing. gdy bdt 1gi cho NTD. Do vay. ¢6
th€ bS sung thém trong Ludit BVQLNTD dunh
muyc nhitng PKGDC ¢6 dau hi¢u lam dyng. bit
céng bing do bén sogn thio DPKGDC dit ra s&
dudng nhién bi vo hi¢u. khang ¢6 gid tri phdp ly
nhv BGB vi Chi thi s6 93/13/EEC i du liéu.
Ngoii ra. dé tranh trugng hop bo s61 cdc rudng
hdp c6 ddu hidu bit cong biing. phép luét Viét
Nam ¢6 thé giii thich thém diéu khodn biit cong
bing 1a nhirng diéu khodn gy bl ioi mdr cich
thdi qui cho bén khong soan thiio PKGDC so vdi
eid trj hgp déng mang lai hodc din dén muc dich
cha hop ddng khéng dut dude. C6 vy mdi ¢6 thé
Kiém soit hét duoc nhitng di¢u khodn khang cong
bing do bén soan thio BPKGDC dilt ra. ngin ngira
sif lam dyng DKGDC. ddm bio sy cong biing
giita ciie bén trong quan hé hap déng. dong thai.
46 cing I cd 58 d€ 1oa in dé ding ddnh gii. ip
dyng trong qui trinh gidi quyét tranh chip gida
cic bén vé PKGDC trong cic hgp ddng.

Vivdy,

ic ¢d quan quin 1y
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TAP CAI CONG THUONG

SoNEn ludn

BRGDC di tré thanh vin dé phip Iy cia
nhi¢u quac gia va Khu vige trén the gidi. &n
ctru phap luit cia CHLB Puc. Anh vé DPKGDC
cho thiy < teang thich khi cao cua phidp ludt
Vet Num e khii niém. pham vi dicu chinh va co
che” hicm it ede PKGDC. Di mdi dude quy
inh trong Ludt Bao vé quyén lan NTD niam 2010
vitrong BLDS ndm 2015 nhung di 1o ra cdng cu
phiip Iy quan trong goép phan han ché viée lam

TALLIEUTRICH DAN:

dung ciic DRGDC cia bén sy o0 Cac <|u);
dinh coa phip ludt Vier N nicn hanh ‘\‘rc
BKGDC cd biin viin diip g ducic M ning dicu
chinh vin dd ndy trong e 1icn Liém \ni‘il duge
cie BKGDC trong cav linh vie Trong di¢u kign
phit 1ridn mar 1 kinh & thy trudng mm}.n han
20 vGi nhidu nude. s hinh thanh v phit rién cda
DKGDC ciing muén han thi nhine quy dinh phip
luit vé BPKGDC ciing kho 1ninh Aot nhing han
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LAWS ON GENERAL TERMS AND CONDITIONS
OF GERMANY, ENGLAND AND VIETNAM

® NGUYEN THIHUYEN
Faculty of Law, Foreign Trade University

ABSTRACT:

This article provides an overview of how general terms and conditions are regulated under
laws of Vietnam and some other counuies. Then. the aricle makes analysis and
recommendations for the improvement of Vietnamese laws on general terms and conditions.

Keywords: Genera) terms and conditions. laws on general terms and conditions. standard
form contracts.
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