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Tom tat: O nifdc ta thdi gian qua, tinh hinh bao liic gia dinh xay ra kha nhieu d moi vung mien 

va d cac nhom ddi tifdng, da va dang gay ra nhieu hau qua nghiem trong, xam pham quyin con 

ngifdi, danh dii, nhan pham, siCc khoe va tinh mang cua moi ca nhin, dac bi$t la phu nii va tre em. 

De gop phin ngan chan tinh trang nay, Bg luat Hinh sii nam 2015, sda ddi, bd sung nam 2017 da co 

nhiiu quy dinh mdi nhkm xii ly nghiem ngifdi pham cac toi xam pham sdc khoe, nhan pham, danh 

dii ciia con ngifdi. Bai viet t&p trung phan tich lam ro hdn ve nhdng quy dinh mdi cua Bo luat Hinh 

sii gop phan nang cao hieu qua phong, chdng bao liic gia dinh d Vi$t Nam. 
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Abstract: Over time, domestic violence in Vietnam has increased in spatial patterns and groups 

of victims, leading to serious consequences, violating human rights and damaging physical and 

mental health of its victims, especially women and children. To help prevent its spread, the 2015 

Criminal code was amended in 2017 with inclusion of terms on infliction of bodily harm upon 

another person. This paper analyzed new terms on preventing domestic violence in the Vietnam 

Criminal Code. 
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Theo ke't qua khao sat chpn mau d 8 

tinh, thanh phd' cung nhfl cac bao cao ke't 

qua nghien cflu ve bao lflc gia dinb cbo 

thay, tinh hinb bao luc gia dinh xay ra 

kha nhieu d mpi vung mien va d cac nhdm 

doi tUdng. Hang nam 2,3% gia dinh cd 

banh vi bao lUc ve the chd't (danh dap), 

25% gia dinh cd hanb vi bao lflc tinh than, 

30% cap vd chong cd hien tfldng ep budc 

quan he tinh due. Ben canh tinh trang bao 

lUc gia dinh kha phd bie'n gifla vd va 

chdng, thi tinh trang eon chau ngUdc dai 

dng ba, cha me hoac cha me dd'i xii tan te 

vdi con cai cung kha nhieu. Theo bao cao 

ciia mdt sd' trung tam y te ca'p huyen d 

vung ddng bang sdng CUu Long, binh 

quan mdi nam mdt trung tam y te huyen 

tie'p nhan gin 100 ca tii tii, trong dd gan 

50% la thanh nien* '̂, nguyen nhan chu yeu 

do bd' me can trd quan he yeu dUdng, bdn 

nhan cua con cai. Ben canh dd, tinh trang 

eon cai banh hung bd', me gia cung kbdng 

phai la hie'm d cac vung, tham chi do hi 

hanh hung qua nen cd trfldng hpp cha/me 

'•' Khoa Luat - Quan ly nha nufic, Dai hoc Van hoa, 
The thao va Du hch Thanh Hoa. 
'" Khao sat tai 8 tinh ci 8 vung tren ca nudc do Uy ban 
ve cac van de xa hgi phoi hop vi3i mot so' vien nghidn 
ciiu tien hanh trong 6 thang dau nam 2006 da phong 
van 2000 ngUdi gom nhan dan, nan nhan bao lUc gia 
dinh, ngUcii gay bao liic gia dinh, can bo xa; can bp y 
te, cong an, phu nu! va Toa an cS'p huyen 
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da phai tU td, hoac tham ehi gidt con. Bao 
cao cua cdng an mot huydn vung midn nui 
Tay Bac cho tha'y, trong 6 thang dau nam 
2006, kiem tra d 4 trong so' 9 xa cd ddng 
bao Mdng da cd 24 vu tU tii bang la ngdn 
lam 11 ngUdi chet. Trong giai doan 2001-
2005, mdi nam cd 10-20 vu tfl t^ hang la 
ngdn do nguyen nhan chinh la bi vd ngfldc 
dai, vi chdng cd vd bai; hay tao hon. Hang 
ngay, tren phfldng tien thdng tin dai 
chiing ciing da phan anh tinh hinb bao lflc 
gia dinh kha bflc xiic* '̂. 

Bao lflc gia dinh da va dang gay ra 
nbieu hau qua nghiem trong, xam pham 
quyen con ngfldi, danh dii, nhan pham, siic 
khde va tinh mang ciia mdi ca nhan, dac 
biet la phu nfl va tre em. Tai viing ddng 
bang sdng Ciiu Long trong nam 2005, so' 
benh nhan la nan nhan hoae cd da'u hieu la 
nan nhan bao lUc gia dinh da dieu tri la 
1.319 benh nhan, trong dd cd 1.011 ngfldi 
tfl t^, 30 ngfldi cbet...* '̂. 

Bao lflc gia dinh lam xdi mdn dao dflc, 
ma't tinh dan ehii xa hpi va anh hfldng xau 
de'n the he tUdng lai. O nhieu gia dinh, the 
he con eai da lap lai hanh vi bao liic gia 
dinh ma khi cdn nhd chung da dUdc chflng 
kie'n. Bao lfle gia dinh dang la nguy cd gay 
tan vd va suy giam sii bin vflng cua gia 
dinh Viet Nam. Tai 42 tinh tren ca nfldc, 
trong 5 nam (2000-2005) tda an nhan dan 
tinh da xet x\i 10.608 vu an hdn nhan va 
gia dinh, trong dd 42% vu an ly hdn cd 
nguyen nhan tfl bao lflc gia dinh'"". 

Ngoai hau qua ve xa hpi, dao dflc va sU 
ben vflng eiia gia dinh, bao lflc gia dinh 
cdn gay ra nhflng hau qua vi kinh te' nhU 
chi phi chara sdc va phue hdi sfle khoe nan 
nhan, chi phi dieu tra, truy to', xet xii cung 
nhieu ehi phi gian tiep khac lien quan dd'n 
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tinh trang benh tat, ma't kha nang tham 
gia lao dpng san xua't ciia nan nhan. 

De gdp phan ngan chan tinh trang nay, 
Bp luat Hinh sii nam 2015, stfa doi, bo 
sung nam 2017 da ed nbieu quy dinh mdi 
nham xii ly nghiem ngUdi pham cac tdi 
xam pham sfle khde, nhan ph^m, danh du 
cua con ngfldi, gdp phan dn dinh trdt tu xa 
hpi, nang cao hieu qua phdng, chd'ng bao 
lflc gia dinb. 

1. Quy dinh mdri nham xii ly nghiem 
ngiidfi pham cac toi xam pham siic 
khoe cua con ngiicfi trong Bo luat 
Hinh sii nam 2015* '̂ 

1.1. Quy dinh mdi nh&m xd ly nghiim 
ngiidi pham toi co y gay thddng tich hoac 
gay tdn hai cho sdc khoe cua ngddi khac 
(Dieu 134 Bp luat Hinh sdnam 2015) 

Mot la, Bp luat Hinb sU nam 2015 da bo 
sung them eac tinh tid't dinb tdi trong ca'u 
thanh tdi pham cd ban eua tdi nay, dd la: 
"Dung vu khi, vat lieu nd; dung a-xit nguy 
hiem hoac hoa chat nguy hiem; trong thdi 
gian dang hi gia, dang chap hanh an phat 
tu, dang chap hanh biin phap td phap 
giao due tai trddng giao dudng hoac dang 
chap hanh biin phap xd ly vi pham hanh 

'̂ ' Uy ban ve cac v&n d l xa hoi (2007), To trinh rfu' an 

Luat Phong, chd'ng bao Mc gia dinh ngay 11 thang 9 

nam 2007. 

'̂ ' Uy ban ve cac van de xa hoi (2006), Bao cao ke't qua 

khao sat tai 8 dnh d 8 vung tren ca nu6c do Uy ban vi 

cac van de xa hgi pho'i hap vdi mot so'vien nghien cdu 

tien hanb trong 6 thang diu nam 2006. 

'•" Uy ban ve cac van de xa hoi (2006), Bao cao kit qua 

khao sat tai 8 tinh d 8 vung tren ca mfdc do Uy ban ve 

cac van di xa hgi phoi hap vdi mdt soviSn nghiin cifu 

tiin hanh trong 6 thang diu nam 2006. 

'^1 Van phong Quoc hoi (2017), Van ban hap nhit so 

01/VBHN-VPQH ngay 10/7/2017 cua Van phong Quoc 

hgi vi Bg hiit Hinh sir nam 2015 (difgc sda doi, bo 

sungnam 2017). 
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chinh dda vao trddng giao diidng hoac 
diia vao cO sd cai nghien b&t budc". Diem 
mdi nay vfla the hien tinh nghiem minh 
cua phap luat ddi vdi hanh vi pham tdi 
cd sii dung eac cdng cu, phUdng tien neu 
tren, vfla gdp phan xii ly nghiem ngudi 
pham tdi va dap flng yeu cau phdng, 
chd'ng toi pham trong thflc tien. Thfle te 
cho tha'y: Trong thdi gian qua, khdng it 
vu bao liic gia dinh cd "Dung vu khi, v$t 
lieu nd; dung a-xit nguy hiim hoac hda 
ch^'t nguy hiim". Hanh vi pham tdi nay 
vfla the hien tinh da man, tan bao ciia 
ngudi pham tdi, vfla cd kha nang gay ra 
hau qua dac biet nghiem trpng, gay tam 
ly hoang sd cho nan nhan va lam ma't 
trat tu, an toan xa hdi. Dd'i vdi ngUdi 
dang hi gifl la (ngiidi dang chuan bi thdc 
hien tdi pham rat nghiim trgng hoac toi 
pham dac biet nghiim trgng; da thdc 
hiin tdi pham hoac bi nghi thiic hiin tdi 
phamp\ Ne'u cd banh vi gay thfldng tich 
hoac gay tdn hai cbo sUc kbde cua ngfldi 
khac trong gia dinh, chflng td hg cd y thflc 
coi thfldng phap luat, coi thfldng tinh 
mang, sfle khde cua ngfldi khac, do dd, hp 
phai bi xr( ly nang hPn so vdi trfldng hdp 
thdng thudng. Ngfldi dang cha'p hanh an 
phat tu, dang cha'p hanh bien phap tfl 
phap giao due tai trfldng giao dudng hoac 
dang cha'p banh bien phap xii ly vi pham 
hanh ehinbdua vao trfldng giao dfldng 
hoac dfla vao cd sd cai nghien bat budc la 
ngfldi ed nhan than xa'u, cd tien an, tien 
sfl, lai dang trong thdi gian giao due, cai 
tao lai tie'p tuc pbam tdi, chflng td y thflc 
eai tao kem. "\̂  vay, viec trflng tri nghiem 
ngfldi pham tdi trong trfldng hdp nay la 
ra't can thie't. 

Hai la, Bd luat Hinh sfl nam 2015 da: 

(i) Bo sung them tinh tie't tang nang dinh 
khung trong ca'u thanh tdi pbam tang 
nang thfl nha't cua tdi nay, dd la: "Giy 
thaong tich hoac gay ton hai cho sac khoe 
ciia 02 ngiidi trd lin ma ty li ton thiidng 
cd the cua mdi ngudi td 11% de'n 30%; 
pham tdi 02 lan trd lin; tai pham nguy 
hiim" (khoan 2 Dieu 134); (h) Bo sung 
them tinh tie't tang nang dinh khung 
trong ca'u thanh tdi pham tang nang thfl 
hai cua tgi nay, dd la: "Gay thaong tich 
hoac gay tdn hai cho sac khoe ciia 02 
ngadi trd len ma ty le tdn thdong cd the 
cua mdi ngddi td 11% din 30% nhiing 
thugc mdt trong cac trddng hdp quy dinh 
tai cac diem td diem a de'n diem k khoan 1 
Diiu nay" (khoan 3 Dieu 134). Quy dinh 
mdi nay vfla bao dam phan hda eao trach 
nhiem hinh sfl, tflpng xflng vdi tinh cha't 
va mfle dp nguy hiem cho xa hdi cua hanh 
vi pham tdi, vfla khdng bd Igt cac trfldng 
hpp pham tdi nguy hiem nay. 

Ba la, bo sung tinh tie't "Gay thddng 
tich lam bii'n dang vung mat ciia ngddi 
khac ma ty li tdn thddng cd the 61% trd 
len" vao Diem b, Khoan 4, Dieu 134 la 
tinh tie't tang nang dinh khung binh phat, 
vi thflc te' hien nay cd mot sd' vu gay 
thfldng tich vao mat de lai di chflng, hau 
qua ra't nang ne ve tam ly va the eha't cua 
ngfldi bi hai. Vi vay, Diem b, Khoan 4, 
Dieu 134 ngoai viec quy dinh ve ty le ton 
thfldng cd the tfl 61% trd len thi cdn phai 
cd ye'u to' "lam bie'n dang vUng mat' de x^ 
ly nghiem khac hdn, tang efldng tinh ran 
de dd'i vdi eac trfldng hdp cd' y gay thfldng 
tich anh hfldng de'n tham my va chflc nang 

"=' Quoc hoi (2015), Diiu 110 Eg luat Td'tung Mnh e 
nam 2015. 
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khac tren vung mat cua ngfldi khac trong 
gia dinh. 

1.2. Quy dinh mdi nh&m xd iy nghiem 
ngddi pham tdi vd y gay thadng tfch hoac 
gay tdn hai cho sdc khoe cua ngadi khac 
(Diiu 138 Bd lu$t Hinh sa nam 2015) 

Bp luat Hinh sU nam 2015 da bd sung 
vao Dieu 138 hai ea'u thanh tdi pham tang 
nang cua tdi nay tai Khoan 2 (vdi mflc 
phat tu tfl 03 thang den 02 nam) va 
Khoan 3 (vdi mflc phat cai tao khdng giam 
gifl tfl 02 nam de'n 03 nam hoac pbat tu tU 
01 nam de'n 03 nam), cu the la: "Pham tdi 
thugc mot trong cac triidng hgp sau day, 
thi bi phat tu td 03 thang di'n 02 nam: a) 
Dd'i vdi 02 ngddi trd len ma ty le tdn 
thddng cd thi cua moi ngddi td 31% den 
60%; b) Gay thiiOng tich hoac gay tdn hai 
cho sac khoe cua ngddi khac ma ty le tdn 
thddng cd the 61 % trd len. Pham tgi ddi vdi 
02 ngddi trd lin ma ty li tdn thiiOng ca the 
cua mdi ngadi 61% trd lin, thi hi phat cai 
tao khdng giam gid td 02 nam din 03 nam 
hoacphat tu td 01 nam di'n 03 nam". Quy 
dinh mdi nay vfla nham xxf ly nghiem khac 
hdn hanh vi pham tdi trong cac trfldng hdp 
neu tren, vfla phan hda ro hdn trach nhiem 
hinh su cua ngUdi pbam tdi va tUdng xflng 
hdn vdi tinh cha't va mflc dp nguy hiem cho 
xa hpi cua hanh vi pham tdi. 

Bg luat Hinh sU nam 2015 da siia tinh 
tie't dinh tdi "vd y gay thUdng tieh hoac ton 
hai cho sfle khoe cua ngfldi khac ma ty le 
thfldng tat tfl 31%) trd lin" trong ca'u 
thanh toi pham cd ban cua tdi nay (khoan 
1 Dieu 108 Bd luat Hinh sU nam 1999) (vi 
tinh tie't nay cd the bao gom ca trddng hdp 
"vo y gay thaong tich hoac gay tdn hai cho 
sac khoe cua ngddi khac ma ty li tdn 
thddng cd the 61% trd lin") thanh "vd y 

gay thUdng tich hoac gay ton hai cho sfle 
kbde ciia ngudi khdc ma ty le tdn thflpng 
cd the tfl 31% de'n 60%' (khoan 1 Dieu 138 
Bg luat Hinh sfl nam 2015) (tinh tii't nay 
khdng bao gom trudng hgp "vd y gay 
thddng tich hoac gay tdn hai cho sdc khoe 
cua ngadi khac ma ty le tdn thddng cd the 
61% trd lin'' vi trfldng hdp "vd y gay 
thaong tich hoac gay ton hai cho sac khoe 
cua ngddi khac ma ty le tdn thiiOng cd the 
61 % trd len" se bi xet xii theo quy dinh tai 
Diem b, Khoan 2, Dieu 138 Bd luat Hinh 
sfl nam 2015, vdi binh phat cao hdn la "tu 
ta 03 thang din 02 nam"'-'^). Quy dinh mdi 
nay vfla nham xii ly nghiem khac hdn 
hanh vi pham tdi, vUa phan hda rd bdn 
trach nhiem hinb sU cua ngudi pbam tdi 
va tUdng xflng hdn vdi tinh cha't va mflc dp 
nguy hiem cho xa hdi cua hanh vi pbam 
toi (gifla trudng hdp "vd y gay thfldng tich 
hoae gay ton hai cho sUc khde cua ngfldi 
khac ma ty le ton thfldng cd the tfl 31% 
den 60%" vdi trfldng hdp "vd y gay thfldng 
tich hoac gay tdn hai cho sfle khde ciia 
ngfldi khac ma ty le tdn thfldng ed the 61% 
trd len). 

1.3. Quy dinh mdi nhim xd ly nghiem 
ngddi pham tgi hanh ha ngddi khac (Dieu 
140 Bd luat Hinh sii nam 2015) 

Bd luat Hinh sfl nam 2015 da: (i) Bd 

"> Theo quy dinh tai khoan 1 Diiu 108 Bg lu&t Hinh 

SlJ nam 1999, vd f gay thifdng tich hoac tS'n hai cho 
Stic Ithoe cua ngU6i lihac ma ty Ig thaong tat 61% trS 
len cung chi bi xii phat nhu trKcing hop "v6 f gay 
thitdng tich hoac gay ton hai cho siic khoe cua ngUcii 
lihac ma ty le thUdng tat td r{1% tr51en" va diu chi la 
"phat canh cao, cai tao khong giam gi\t de"n_hai nam 
hoac nhat tii ttf ba thang den hai nam". Quy dinh nay 
vica khong bao dam cong blng, khong tucng xtfng v6i 
tinh chat va miic do nguy h i im cho xa hgi cua hanh vi 
pham toi, vifa khong phan hoa ro trach nhiem hinh sU 
ciia ngifdi pham toi. 
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hinh pbat canh cao, tang mflc cao nhat 
cua hinh phat cai tao khdng giam giU tfl 
"mot nam" len thanh "ba nam; bd sung 
hanh vi pham tdi "hoac lam nhuc ngfldi Id 
thupc minh ne'u khdng thugc cac tradng 
hdp quy dinh tai Dieu 185 ciia Bd luat 
nay vao ca'u thanh tdi pham cd ban ciia 
toi nay. (ii) Bo sung vao Khoan 2, Dieu 
140 tinh tie't tang nang dinh khung "Gay 
rd'i loan tam thin va hanh vi cua nan 
nhan ma ty le tdn thddng cd thi 31% trd 
lin". Quy dinb mdi nay vfla khdng bd lot 
tgi pham, vfla nham xd ly nghiem khac 
hdn hanh vi phara tdi trong cac trfldng hdp 
neu tren, phan hda rd hdn trach nhiem 
hinh sfl cua ngfldi phara tgi va tUdng xflng 
hdn vdi tinh cha't va mflc do nguy hiem 
cho xa hdi ciia hanh vi pham tdi, dap flng 
yeu cau da'u tranb phdng, chd'ng tgi pham 
ndi chung va phdng, ehd'ng bao lflc gia 
dinh ndi rieng. 

Bp luat Hinh sfl nam 2015 tuy bd tinh 
tie't tang nang dinb khung "pham tgi dd'i 
vdi ngddi tan taf nhUng lai bd sung tinh 
tiet tang nang dinh khung "pham tgi vdi 
ngddi d'm dau hoac ngddi khac khdng cd 
kha nang ta v0' vao diem a khoan 2 Dieu 
140 Bd luat Hinh sU nam 2015. Quy dinh 
mdi nay vfla nhara md rdng dd'i tUpng c^n 
dUdc bao ve dac biet, vfla nham xii ly 
nghiem minh ngUdi phara tdi trong cac 
trUdng hpp nay va bao ve cd hieu qua bdn 
nhflng ngfldi "yi'u th^ trong gia dinh. 

2. Quy dinh m6i nham xxi ly nghiem 
ngifdfi pham cac toi xam pham nhan 
pham, danh dif cua con ngiic^i t rong 
Bo luat Hinh sii nam 2015 

2.1. Quy dinh mdi nhim xd ly nghiem 
ngddi pham tdi hiep dam ngudi dddi 16 
tudi (Dieu 142 Bd luat Hinh sd nam 2015) 

Bd luat Hinb sfl nam 2015 da bd sung 
02 tinh tie't tang nang dinb khung "Gay 
thddng tich, gay tdn hai cho sdc khoe hoac 
gay rd'i loan tam than va hanh vi cua nan 
nhan ma ty le tdn thddng cd the td 31% 
de'n 60%" (khoan 2 Dieu 142) va "Gay 
thddng tich, gay tdn hai cho sdc khoe hoac 
gay rd'i loan tam thin va hanh vi cua nan 
nhan ma ty li tdn thiidng cd thi 61% trd 
lin" (khoan 3 Dieu 142). Dd'i vdi hai tinh 
tie't tang nang dinh khung nay ddi hdi hau 
qua bat budc la lam cho nan nhan hi tam 
than hoac cd nhflng bieu hien hanh vi 
khdng dn dinh, dien bien tam ly ba't 
thfldng vdi ty le nha't dinh tfl 31% trd len 
va viec xac dinh ty le % phai do cd quan 
giam dinh phap y ke't luan. Viec hd sung 
02 tinh tiet tang nang dinh khung trong 
tdi hiep dam ngfldi dfldi 16 tudi khdng 
nhflng nham xd ly nghiem ngfldi pham tdi 
trong cac trfldng hdp nay ma cdn gdp pb^n 
ngan chan hanh vi bao lflc gia dinh va bao 
ve cd hieu qua hdn ngfldi dfldi 16 tudi. 

Bd luat Hinh sfl nam 2015 da bd sung 
tinh tie't tang nang dinh khung "pham tgi 
dd'i vdi ngddi dadi 10 tuof vao khoan 3 
Dieu 142, vdi khung hinh phat "tU 20 
nam, tu chung than hoac td hinh". Quy 
dinh mdi nay kbdng nhflng phan hda ro 
hdn trach nhiem binh sfl doi vdi cac 
trfldng hdp giao ea'u hoac thflc hi§n hanh 
vi quan be tinh due khac dd'i vdi ngfldi 
dfldi 10 tudi (so vdi eac trfldng hdp giao 
ca'u hoac thflc hidn hanh vi quan h§ tinh 
due khae dd'i vdi ngfldi tfl du 10 tuoi de'n 
dfldi 13 tudi) nham xii ly nghidm ngfldi 
pham tgi trong cae trfldng hdp nay ma cdn 
gdp phan ngan chan hanb vi bao lflc gia 
dinh va bao ve cd bieu qua hdn ngfldi dfldi 
10 tudi. 
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2.2. Quy dinh mdi nh&m xii ly 
nghiem nguai pham tdi dam 6 doi vdi 
ngiidi dudi 16 tud'i (Dieu 146 Bg luat 
Hinh sii nam 2015) 

Doi v6i toi dam o doi v6i ngiidi dif6i 16 
tudi, Bo luat Hinli sU nam 2015 da cu the 
hoa cac tinh tig't tang nang dinh khung co 
tinh dinh tinh la "gay hau qua nghiem 
trong'', "gay hau qua rat nghiem tron^' va 
"gay hau qua dac biet nghiem trqnf tai 
khoan 2 va khoan 3 Di6~u 116 Bo lu&t 
Hinh sU nam 1999 thanh cac tinh tiet 
tang nang dinh khung co tinh dinh lUOng 
la "Gay roi loan tam than va hanh vi cua 
nan nhan ma ty le td'n thUOng cO the tU 
31% den 60%' (khoan 2 Dieu 146), "Gay 
rdi loan tam than va banh vi cua nan 
nhan ma ty le ton thUOng ca the 61 % trd 
len" va "lam nan nhan tiX saf (khoan 3 
Dieu 146). Viec siia d6'i nay khong nhflng 
bao dam tinh thong nha't va tuong thich 
gifla cac dieu luat trong Bo luat Hinh sfl 
ma con kh&c phuc duac han che cua Bp 
lulit Hinh sfl nam 1999 la quy dinh cac 
tinh tie't nhfl gay hau qua nghiem trong, 
rat nghiem trong hay dac biet nghiem 
trong dto dg'n kho hieu hoac hieu khong 
tho'ng nha't, do do anh hfldng de'n higu qua 
ap dung cac tinh tiet nay trong thflc tiln. 

Chung t6i dong tinh v6i diem mSi nay 
va cho rang, Bo luat Hinh sU cang cu the 
bao nhieu thi cang nang cao hi§u qua da'u 
tranh phong, cho'ng toi pham bay nhieu vi 
04 ly do CO ban sau day; 

Thvt nhat, Moi ca nhan c6 dieu kien de 
nhan thflc ro hanh vi nao bi coi la toi 
pham. Vi vay, ho se tranh khong di vao 
con dflong pham toi va diiu nay co tac 
dung ra't tot trong da'u tranh phong, chong 
toi pham. Quy dinh cu the trong Bp luat 
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Hinh sfl giong nhfl "den do giao thong ", 
ne'u cang cu the, ro rang, cang cong khai, 
minh bach thi ngfldi tham gia giao thong 
cang de nhan biet de dflng lai kip thdi, 
khong vi pham phap luat va khong gay 
hau qua xau cho xa hpi. 

Thu hai, Moi ca nhan c6 dieu ki^n de 
nhSc nhcf, giao due, ngan chan ngflcii than 
cua minh va nhflng ca nhan khac trong xa 
hoi; ngan chan nhflng thanh vi§n trong 
doanh nghiep, td chflc, ddn vi, cd quan 
minh tranh di vao con dfldng pham toi. 

La cd sd bao ve quyen con ngflcii, quyen 
cong dan; tao dieu kien thuan ldi de mpi 
cong dan bie't va tuan thii phap luat, 
khong di vao con dflcing pham toi, gop 
phan nang cao hieu qua phong ngfla va 
dau tranh cho'ng toi pham. 

ThU ba, ne'u Bo luat Hinh sfl cang cu 
the bao nhieu thi cang chd'ng oan, sai tot 
ba'y nhieu va nhd vay, cang nang cao hieu 
qua da'u tranh phong, cho'ng toi pham. 
Nhan dinh nay hoan toan phu hpp vdi 
danh gia cua Uy ban Thfldng vu Quo'c hpi 
khoa XIII ve nguyen nhan dan dg'n tinh 
hinh oan, sai trong viec ap dung phap luat 
ve hinh sfl, do la: "Mot so'quy dinh cua Bd 
luit Hinh sfl con bat cap, thieu hudng 
d&n cac tinh tie't dinh tinh nhu: Hiu qua 
nghiem trong, ri't nghiem trgng; so' 
lugng ldn, rat ldn, dac biet ldn; quy md 
thuang mai, ddng vat dUOc Uu tien bao 
ve...; vi'n de dinh lugng tai san trong mdt 
so tdi pham""^ chinh la nguyen nhan cua 

<» Doan 1 Khoan 2 Muc III Bao cao so 870/BC-

UBTVQH13 ngay 20/5/2015 cia Uy ban Thaang vu 

QuSc hgi ve ket qui giam sat tinh hinh oan, sai trong 

viec apdungphap luat vi hinh set, totunghinh stf vi 

nee boi thudng thiet hai cho ngudi hi oan trong hoat 

dgng td'tung hinb stf theo quy dinh cua phap luat. 
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tinh hinh oan, sai trong boat ddng dieu 
tra, truy to', xet xtf d nfldc ta trong thdi 
gian qua'^\ 

Tha ta, ehflng toi ddng tinh vdi diem 
mdi nay cdn vi yeu cau ngay cang cao cua 
viec bao dam quyen con ngfldi, quyen cdng 
dan, tren cd sd the che hda Gfldng linh xay 
dflng da't nUdc trong thdi ky qua dp len 
cbu nghia xa hdi, ke thfla Hien phap nam 
1946, Hie'n phap nam 1959, Hien phap 
nam 1980, Hien phap nam 1992 va dac 
biet la yeu eau the che hda Dieu 14 Hien 
phap nam 2013: "1. O nddc Cong hda xa 
hgi chu nghia Viet Nam, cac quyen con 
ngddi, quyen cong dan ve chinh tri, dan 
sii, kinh te, van hoa, xa hgi dddc cong 
nhan, tdn trgng, bao ve, bio dam theo 
Hie'n phap va phap luat. 2. Quyen con 
ngddi, quyen cdng dan chi co the bi han 
chi theo quy dinh cua luat trong trddng 
hop can thii't vi ly do qud'c phdng, an ninh 
qud'c gia, trat td, an toan xa hgi, dao dac 
xa hdi, sac khoe cua cdng dong "'̂ '̂ '. 

Chinh vi 04 ly do cd ban nhfl da neu 
tren, ehiing tdi khang dinh rfing, Bg luat 
Hinh sd cang cu the bao nhiiu thi cang 
nang cao hiiu qua da'u tranh phdng, chd'ng 
tdi pham bay nhieu. Trong thdi gian tdi, 
can nghien cflu de quy dinh tdi pbam va 
hinh phat trong ca cac van ban phap luat 
chuyen nganh, bdi le viee quy dinb toi 
pbam va hinb phat trong cae van ban 
phap luat ehuyen nganh khdng nhflng 
giup phat huy nhflng flu diem cua viee 
quy dinh cu the ve tdi phara va hinh phat 
ma cdn tao sfl on dinh ciia Bd luat Hinh sfl 
ndi rieng va phap luat nfldc ta ndi chung. 

2.3. Quy dinh mdi nham xd ly nghiem 
ngddi pham tgi lam nhuc ngadi khac (Dieu 
155 Bd luat Hinh sii nam 2015) 

Dd'i vdi tdi lam nhuc ngfldi khac, Bd 
luat Hinh sfl nam 2015 da bd sung them 
tinh tid't tang nang dinb khung "sd dung 
mang may tinh hoac mang viin thdng, 
phiiOng tiin diin td de pham tgf vao 
Khoan 2, Di^u 155. Cdng nghe thdng tin 
phat trien manh me thdi gian qua da thuc 
day kinh te, xa hdi pbat trien manh me. 
Tuy nhien, khdng it ngfldi da sd dung 
mang may tinh hoae mang vien thdng, 
phfldng tien dien tii de pham tdi ndi chung 
va pham tdi xam pham nhan pham, danh 
dfl cua con ngfldi ndi chung, xuc pham 
nhan pham, danh dU ciia ngUdi khac. Vdi 
dac di§ra rieng cua nhflng phUdng tien 
nay khie'n cac thdng tin dfldc phat tan 
nhanh chdng, tren pham vi rgng gay tdn 
hai dae biet nghiem trpng nhan ph^m, 
danh dfl eua nan nhan. Chinh vi vay, viec 
Bp luat Hinh sfl nam 2015 bd sung tinh 
tie't tang nang dinh khung nay khdng 
nhflng nham xii ly nghiera ngfldi pham tgi 
ma cdn bao ve cd bieu qua bdn nhan 
pham, danh dfl cua con ngfldi ndi chung 
va thanh vien gia dinh ndi rieng. 

Ket luan 
Bp luat Hinh sfl tuy van dfldc coi la 

ngudn cd ban quy dinb tdi pham va hinh 
phat nhflng chi quy dinh nhflng va'n d§" 
chung, cd tinh nguyen tac nhfl nhiem vu, 
nguyen tac ciia luat hinh sfl; hieu lflc cua 
dao luat binh sfl; khai niem va phan loai 
tdi pham; trach nhiem hinh sfl, hinh phat, 

<̂ ' Muc I Bao cao so 870/BC-UBTVQH13 ngay 
20/5/2015 cua Uy ban Thifdng vu Quo'c hgi vi ke't qua 
giam sat tinh hinh oan, sai trong viec ap dung phap 
lu$t ve Iiinb sU, to tung tiinh sir va viec boi thitdng 
thie-t hai cho ngitdi bi oan trong hoat ddng td' tung 
hinh sir theo quy dinh cua phap luat. 
*̂ '" Quoc hpi (2013), Hie'n phap nudc Cong hda xa hoi 
chu nghia Viet Nam n&m 2013. 
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he thd'ng hinh phat va cac bien phap tu 
phap; va'n de chii th^ ciia tdi pham, ldi, cac 
giai doan thiic hien tdi pbam, dong phara, 
quye't dinh hinh phat, tdng hpp binh pbat; 
cac che dinh lien quan de'n xae dinh tdi 
pbam va ap dung hinb pbat... va cae tgi 
pham mang tinh "truyen thd'ng", hanh vi 
khach quan ddn gian ve ca'u true, hinh 
thflc...; cd tinh on dinh va dpc lap cao; 
khdng lien quan vdi cac hanh vi trong cac 
van ban phap luat khac. Cac tdi pbam 
khong cd nhflng dac di§m nay va dac biet 
qua nghien cflu chung tdi tha'y, nhflng 
hanb vi phat sinh trong nhflng linh vflc 
radi "phi truyen thd'ng" can thie't phai 
ngan chan kip thdi, nhflng hanh vi dUde 
thiic hien bang nhflng thu doan pham tdi 
ma quan diem dinh tgi edn nhieu khac 
biet trong cac ed quan tU phap, nhflng 
hanh vi phflc tap, da dang ma khdng the 
quy dinh diy du trong Bd luat Hinh sU, 
nhflng hanh vi phat sinh trong mdt so' ITnh 
viic chuyen nganh hep ma Nha nude da cd 
luat rieng dieu ehinh va nhflng hanh vi 
khdng on dinh, dd phat sinh, thay ddi hoac 
mat di... phai dupc "flu tien" quy dinh 
trong cac van ban phap luat chuyen 
nganh. Tren cd sd phan tich va lam ro cac 
quy dinh mdi cua Bp luat Hinh sfl, bai vie't 
giup ngfldi dpe hieu ro hdn ve phap luat 
ndi chung va phap luat v^ phdng, chd'ng 
bao lflc gia dinh ndi rieng, tfl do gdp phin 
nang cao hieu qua phdng, cboiig bao lflc 
gia dinh d Viet Nam hien nay. 
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