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Tom tat: Mpt trong nhdng npi dung quan trgng JiSn quan den ap dung hinh phat trong boat dpng 

xet x^ cua Toa an la che dinh mien trach nhiSm hinh sti, hao gom cac tnidng hdp difdng nhien mien 

trach nhiem hinh six va cac trudng hdp co the mien trach nhiem hinh sil. Tuy nhien, trong thUc tien 

xet xd van c6 nhiing vUdng mac ve cac tnidng bdp diidng nhien miin trach nhiem hinh sii khi ap 

dung hinh phat. Do do, trong pham vi bai vie't nay tac giai phan tich nhdng vudng mac trong viec ap 

dung nhiing quy dinh cua phap luat co Uen quan den cac tnidng hdp diidng nhien mien trach nhiem 

hinh sii tren thiic teva de ra nhiing giai phap dehoan thien. 

Td kboa: Mien trach nhiem hinh sii; diidng nhien mien trach nhiem hinh sii; tii y nda chdng 

cham ddt viec pham toi; dai xa. 

Abstract: One of the key issues in applying punishment in court judgment is law on exemption 

from criminal liability, including self-evident and plausible cases. However, in practice, there are 

still controversies about self-evident exemption from criminal liability. The article analyzed 

challenges in applying current laws on exemption from criminal habihty and proposed solutions to 

improve current legal regulations. 

Keywords: Exemption from criminal liability; self-evident exemption from criminal habihty; 

incomplete crime; general amnesty. 
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Dat van de 02/6/2005 eua Bd Chinh tri ve Chie'n lUdc 

Bp luat Hinh sii ndm 2015, siia dd'i, bo cai each tU phap de'n nam 2020 "Coi trpng 

sung nam 2017 (BLHS nam 2015) danh vide hoan thien chinh sach hinh sU va thu 

da'u mdt budc tie'n quan trpng trong tU duy t̂T̂c td' tung tU phap, de cao hieu qua 

lap phap cua nUdc ta. Tao diiu kidn tdt phdng ngiia va tinh hUdng thien trong viec 

nha't de bao ve quyen con ngUdi, quyen ldi '^^ ly ngUdi pham tdi"'̂ *. Xem muc dich 

hdp phap eua ca nhan, cd quan, to' ehifc, c^i^h cua hinh phat khdng phai la triing 

bao ve che' dp xa hpi chu nghia, giiip duy t^i ma chi la nham cai tao, giao due ngUdi 

tri su on dinh va phat trie'n tren t i t ea P^^"^ ^pi thanh cdng ddn cd ich eho xa hdi. 

linh vuc cua ddi sd'ng xa hpi. ^ i ^ ^ t^^eb nhiem hinh sii (MTNHS) la 

VI cd ban BLHS nam 2015 dUde siia dd'i "^^* *^°^^ " ^ ^ ^ ^ ^^^' ^^"^ ^ ^ ^ ^ ^''^ng the' 

va bd' sung mpt each toan dien theo hudng 

d l eao t inh phdng ngiia vd hudng th ien '*' NCS. Khoa Luat, Hoc vien Khoa hpc xa hoi. 

trong viec quyet dinh hinh phat theo diing 

tinh thin Nghi quye't 49/NQ-TW ngay 

trong viec quyet dinh hinh phat theo diing '" ^^ ^^'"^ ' ^ ^ ' ^ ! ^ ^Y'' ^"'^^"^Q™ ^^^y 
2/6/2005 ve Chien iKOc cai cach tu phap tit nam 2011 
den n&m 2020, Ha Noi. 
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hidn chinh sach khoan hdng, hudng thien 
cua Nha nUdc ta dd'i vdi tdi pham. Gdp 
phin quan trpng giiip Bp luat hinh sii 
(BLHS) thiic Men nhiem vu 'laao ve chu 
quyen qud'e gia, an ninh dd't nUdc, bao ve 
chi dp xa hpi chu nghia, quyin eon ngUdi, 
quyin edng ddn, bao ve quyen binh ding 
giiia ddng bao eac dan toe, bao ve ldi ich 
eua Nha nUde, to chiic, bao ve trat tii phap 
ludt, chd'ng mpi hanh vi pham tdi, giao due 
mpi ngUdi y thifc tuan theo phap ludt, 
phdng ngifa va da'u tranh ehd'ng tdi pham" 
(Dieu 1, BLHS ndm 2015)* '̂. Do dd, cin cd 
each hieu vd ap dung thdng nha't nhUng 
quy dinh cua phap luat vl MTNHS. 

1. Khai niem mien trach nhiem 
hinh s\X 

Hien nay trong BLHS nha lam luat 
khdng quy dinh khai niem MTNHS. Tuy 
nhien, trong khoa hoc luat hinh su khai 
nidm nay da dUdc nbilu nha khoa hpc 
ndu ra. 

Theo GS.TSKH. Le Cam "Midn traeh 
nhiem hinh sU la mdt che' dinh nhan dao 
cua Luat Hinh sii Viet Nam va dUde the 
Men blng vide xda bd hau qua phap ly 
eua vide thiic Men hanh vi nguy hiem 
cho xa hpi hi Luat Hinh sii ca'm dd'i vdi 
ngUdi bi coi la ed loi trong viec thiic hidn 
hanh vi dd"'̂ '. 

Giao trinh Ludt Hinh sii Viet Nam cua 
Trudng Dai hpc Canh sat Ha Ndi tM: 
'Mien trach nhidm hinh sii la khdng bude 
tdi mpt ngUdi chiu trach nMem hinh sii ve 
toi ma hp da thiie hien"^ '̂. 

GS.TS. Vo Khanh Vinh eho ring "Midn 
traeh nMem hinh sii la khong bude ngUdi 
pham tdi phai ehiu trach nMdm Mnh sii ve 
tdi pham ma ngUdi dd da thiic Men"®. 

sd 1-2020 

Theo tac gia Kieu Dinh Thu "Midn trach 
nMem Mnh sii la khdng truy eiiu trdch 
nMem hinh sii mdt ngUdi ve viec da thiic 
Men rapt tdi pham dupc quy dinh trong luat 
hinh sii, the Men trong mdt van ban cua cd 
quan nha nude cd tham quyen"'^. 

Cac quan diera tren tuy khdng dong 
nhat nhUng nhin ehung cac tae gia diu 
thd'ng nha't "Mien trach nMem hinh sii la 
khdng buoc ngUdi thiic Men hanh vi pham 
tdi chiu hau qua phap ly ve hanh vi do 
minh gay ra". 

2. Quy dinh cua Bo lua t hinh sii 
hien hanh ve nhiJng trifdng htfp 
diftfng nhien mien trach nhiem 
hinh sii 

Trong Bp Mat Hinh sii nam 2015 che 
dinh MTNHS dUdc quy dinh tai phan 
chung va phan cic tgi pham, diia vao ndi 
dung cua nd cd the cMa Idra hai trUdng 
hdp cu the nhu sau: 

DUdng nhien miin traeh nhiem hinh su 
dUde quy dinh d: Dieu 16; Khoan 1, Dieu 
29; Khoan 4, Dieu 110. 

Cd the miin traeh nMem Mnh sii dUdc 
quy dinh d: Khoan 2, 3 Diiu 29; Khoan 2 
Dieu 91; Khoan 4, Dieu 247; Khoan 7, 
Dieu 364; Khoan 6, Dieu 365; Khoan 2, 
Diiu 390. 

<̂ ' Bp lu$t Hinh sii nam 2015, sfla doi, bo sung 

n a m 2017. 
'^' Le Cam (2000), Ve cac dang mi in trach nhiem hinh 
su diidc quy dinh tai Dieu 25, Bo luat Hinh sfl n^m 
1999, Toa an nhan dan, tr.7. 
"> Giao trJnh Luat hinh sii Viet Nam, Phan chung 
(1995), Tracing Dai hoc Canh sat Ha Noi. 
'̂ > Vo Khanh Vinh (chii bien, 2001), Giao trinh 

Lu$t hinh sii Viet Nam, P h i n chung, Nxb. Giao 

due H a N3i. 
'̂ > Kieu Dinh Thu (1998), Tim hieu Luat hinh sii Viet 

Nam, Nxb. Dong Nai, tr.238. 
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Viec cMa MTNHS ra lam hai trUdng 
hdp tren gdp phin da dang hda, ca thd hda 
trach nMera hinh sU d mifc cao nhd't. Dam 
bao dupc sii edng blng vd thd'ng nhd't 
trong viee ap dung hinh phat dd'i vdi ngUdi 
pham tdi. Giiip viec ap dung hinh phat 
phat huy td't hieu qua eiia rainh. 

Tuy nhien, trong thiie tien xet xii vln 
cdn cd vUdng rale vl rapt so' trUdng hdp 
dUdng nhien MTNHS khi ap dung hmh 
phat nen viec phai lam ro nhiing quy dinh 
eiia BLHS ve nhiing trUdng hdp ndy la cin 
thie't. Bd luat Hinh sii hien hanh quy dinh 
mdt so' trudng hdp dUdng nhien MTNHS 
nhu sau: 

2.1. Tu y nda chdng cha'm ddt viic 
pham tdi (DIG. BLHS nam 2015). 

De dupc xem la tU y nifa chifng cha'm 
diit viec pham tdi ngUdi thUe hien hanh 
vi pham tdi phai thda man cac dieu kien 
sau ddy: 

+ Viec eha'ra diit hanh vi pham tdi phai 
xua't phat tiX y thUe ehu quan eiia ngudi 
pham tdi mong mud'n vd tu y thiie chdm 
dift vide thiie Men hanh vi pham tdi du hp 
hoan toan ed kha nang tie'p tuc thUc Men 
hanh vi nay de'n cung khdng cd ai ngan can 
hoac khdng ai du kha nang ngan can. Viec 
tu nguyen ciia hp cd the la do hp tii y thiic 
dUdc hanh vi cua minh la sai trai hoac cd 
the la do sp bi phap Mat trifng tri, cd the do 
tu nhan thiic hoac do nghe theo ldi khuyen 
cua ngUdi khae... Du bat cii ly do gi dan 
de'n viec hp thay ddi quye't dinh nhung ne'u 
hanh vi do la do hp tii quye't dinh cha'm dUt 
viee pham tdi ma khdng ed sU ngan can tif 
ngUdi khde thi deu dUdc xem la tii y nifa 
chiing cha'm diit viec phara tdi. Trong 
trudng hdp viec eham diit hanh vi pham tdi 

khdng xua't phat tU y thiic chu quan cua hp 
ma de'n tif nhiing nguyen nhan khach quan 
khac nhu bi ep budc, bi liia dd'i, bi phat 
hien, ngan can hay do nhiing trd ngai 
khaeh quan khac deu khdng dUdc xem la tii 
y niia chiing cbd'm diit vide pham tdi. 

+ Viec cha'm dUt hanh vi pham tdi phai 
xay ra trong giai doan chuin bi pham tdi 
(nhu ehuan bi ke hoach, cac cdng cu, 
phUdng tidn...) hoac da thuc Men hanh vi 
pham tdi nhUng ehUa hoan thanh chudi 
hanh vi do. VD: A va B ed tU thu vdi nhau. 
A cd y dinh gie't B nen mua mpt khau siing 
dinh ban ehe't B. Tuy nMen, trong luc A 
ehuan bi bin B tM thay difa eon nhd eua B 
ehay tdi dm B. Cam ddng trUde tinh eha 
eon nen A da suy ngM lai va bd vl. Hanh 
dpng nay cua A dUde xem Id tii y nifa 
ehifng cha'm diit viee pham tdi. 

Ciing can lUu y la ngUdi tii y niia ehiing 
eha'ra diit viec phara tdi dUdc MTNHS ve 
tdi dinh phara nhUng ne'u hdnh vi cua hp 
dii ye'u td' ed'u thanh tdi khac tM hp vln 
phai chiu trach nhiem Mnh sii v l tdi pham 
phai. Tai vi du tren raae dii A da kip thdi 
tu minh eha'ra dift viec thiie Mdn hanh vi 
bin B gay thUdng tich (hoac chet), nen A 
khong phai chiu trach nMem hinh sii dd'i 
vdi tdi danh tUdng tU. Tuy nhien, vide mua 
vd giii Sling eua A da pham vao tdi tdng trfi 
trai phep vii khi quan dung theo quy dinh 
tai Dieu 304 Bd Mat Hinh sU nam 2015, 
sifa dd'i bd' sung nam 2017 nen A vln bi 
truy ciiu trach nhiem Mnh sii ve tdi ndy. 

2.2. Khi tie'n hanh dieu tra, truy td'hoac 
xet xd, do cd sd thay doi chinh sach, phap 
luat lam cho hanh vi pham tgi khdng cdn 
nguy hie'm cho xa hdi nda (Diem a Khoan 
1, Dieu 29 Bp luat Hinh su nam 2015). 
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Theo quy dinh tai Die'm a, Khoan 1, 
Dieu 29 thi ngudi pham tdi dUde miin 
traeh nMem hinh sii trong trUdng hdp ndy 
phai thda man hai dieu kien sau: 

Tha nhi't: Khi tie'n hanh diiu tra, truy 
td' hoae xet xii, do cd sU thay doi cMnh 
sach phap ludt. 

Thd hai: Viec thay doi cMnh sach phap 
Mat do lam cho hanh vi pham tdi khdng 
edn nguy hiem eho xa hdi niia. 

Tdi pham mang tinh Hch sif, nghia la 
tiiy vao tinh hinh Mnh te', chinh tri, xa hdi 
ciia dat nUdc trong cae giai doan cu the ma 
Nha nUdc cd nhUng cMnh saeh phap Mat 
khac nhau. Cung mpt hanh vi nhUng ed 
the d giai doan nay nd dUdc xem la tdi 
pham nhUng d giai doan khac lai khdng 
phai la tdi pham. Nhiing hdnh vi pham tdi 
thiie hien trUde khi ed sii thay doi ve cMnh 
sach phap Mat va nhiing cd quan tie'n 
hdnh td' tung (Cd quan canh sat dieu tra, 
Vien Kiera sat, Tda an) dang xem xet diiu 
tra, truy td', xet xif de bude hp phai chiu 
TNHS nhUng trong qua trinh dd ed sii 
thay dd'i cMnh sach, phap Mat lam cho 
hanh vi dd khdng cdn nguy hiem cho xa 
hdi niia tM ngUdi thiie hien nd eung se 
dupc MTNHS. VD: Theo quy dinh eua 
Hien phdp nam 2013 va Luat Doanh 
ngMep nam 2014 thi ngUdi dan, doanh 
nghiep dUdc diu tU, kinh doanh nhUng gi 
ma phap luat khdng cd'm. Tren ed sd do, 
BLHS nam 2015 bd di tdi kinh doanh trai 
phep dUdc quy dinh trong Dieu 159 BLHS 
nam 1999 sifa dd'i, bd' sung nam 2009 do ed 
sii thay doi trong chinh sdch phap Mat 
cua Nha nUdc ta. Vi vdy, ne'u nhiing ngUdi 
thiic hidn hanh vi pham tdi nay tii trUdc 
khi BLHS ndm 2015 cd hieu liie phap Mat 

nhung vln trong giai doan dieu tra, truy 
to', xet xif thi cac cd quan tie'n hanh td' 
tung phai can eii dieu Mat quy dinh de 
MTNHS dd'i vdi nhUng ngudi thiic hien 
hanh vi pham tdi nay. 

Ne'u trong qua trinh dieu tra, truy td', 
xet xif cd sii thay dd'i cMnh sach phap ludt 
nhUng vide thay dd'i nay khdng lam cho 
hanh vi pham tdi dd rad't di tinh nguy 
hiem cho xa hdi thi ngUdi thiic hien hdnh 
vi pham tdi vdn phai chiu trach nhiem 
hinh sii. NgMa la sii thay dd'i ndy phai di 
de'n ke't qua la lam eho hanh vi phara tdi 
do khdng cdn nguy hiem cho xa hpi niia dil 
trUdc dd hanh vi do la hanh vi nguy hiera 
cho xa hdi nhUng sau khi cd sii thay dd'i 
cMnh sach phap Mat thi hanh vi nay da 
md't di tinh nguy hidra eho xa hdi thi 
ngUdi thuc hien hanh vi dd mdi dUpc midn 
trach nMem hmh sii. Viec hanh vi do 
khdng cdn nguy Mdm cho xa hdi niia dUdc 
Meu la khdng nguy hiem de dUde xem la 
tdi pham nhUng cd the van vi pham nhiing 
quy dinh khac cua phap Mat nhu phap 
Mat ve dan sii, hanh cMnb... 

De xac dinh mdt bdnh vi cd cdn nguy 
Mem cho xa hpi hay khdng, cd phai la tdi 
pham hay khdng khdng phai chi dUa vao 
quan di^m hay nhan thifc cam tinh ciia 
nh-Qng ngUdi tie'n hanh td' tung ma phai 
dua vao nhflng quy dinh cua Nha nUdc cd 
lien quan de'n hanh vi pham tdi nhU Hie'n 
phap, Ludt, Phap lenh, nhflng quy dinh 
cua phap ludt hinh sU. 

Khi cd quye't dinh dai xa (Diem b, 
Khoan 1, Diiu 29 BLHS nam 2015) 

Hien nay ngoai viee quy dinh thlm 
quyen quyet dinh dai xa thude ve Qud'c hdi 
theo quy dinh tai Khoan 11, Dieu 69, Hiin 
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phap nam 2013*"̂  khdng cd van ban phap 
Mat nao quy dinh khai nidm, each thiic, 
ndi dung, trinh tii, thu tue hay dieu kien 
de dUde dai xa. 

2.3. Ngadi da nhan lam giin diep, 
nhUng khdng thdc Men nhiim vu dddc 
giao va ta thu, thanh khan khai bao vdi 
cd quan nha nddc cd thim quyin, thi 
dugc miin trich nhiem hinh sd ve tdi 
nay (Khoin 4, Dieu 110 Bg luat Hinh sU 
nam 2015). 

Lam gian diep Id rapt bdnh vi gay nguy 
hiem eho xa hdi, xdra pham an ninh quoc 
gia, sii vflng manh eua he thd'ng cMnh 
quyen Nha nUde. Tdi gian didp the hidn 
qua cae hanh vi sau: 

- Hoat ddng tinh bao, pha hoai hoac gay 
cd sd d^ boat dpng tinh bao, pha hoai 
chd'ng Nha nudc Cpng hda xa hpi ehu 
ngMa Viet Nam; 

- Gay ed sd dd boat dpng tinh bao, pha 
hoai theo sU ehi dao eua nude ngoai; boat 
ddng thara bao, ehi diem, chfla cha'p, din 
dudng hoac thiic Men hanh vi khac giup 
ngudi nUdc ngoai hoat ddng tinh bao, 
pha hoai; 

- Cung cd'p hoae thu thap nhlm eung 
ea'p bi mat Nha nUde cho nUdc ngoai; thu 
thap, eung ea'p tin tiie, tai lieu khac 
nhlm muc dich de nifde ngoai sif dung 
chd'ng Nha nUde Cdng hda xa hpi chii 
nghia Vidt Nam. 

Theo npi dung eua diiu Mat, ngUdi 
pham tdi dUdc MTNHS khi thda man ba 
dieu kien sau: 

Thd nhi't: Da nhan lam gian diep cho 
eae cd quan, td chflc nUdc ngoai nhung 
khdng thflc hien nhiem vu dUde giao. 

T/iu'ijai:Tflthu. 

Tha ba: Thanh khan khai bao vdi cd 
quan nhd nude ed tham quyen. 

Ne'u ngudi nhdn lam gian diep da 
thuc Men mdt phan hay toan bd nhiem 
vu dUde giao sau dd mdi tU thu, thdnh 
khan khai bao vdi ed quan nha nflde cd 
th lm quyen thi khong dUdc MTNHS. 
Cung cin phai phan biet viec tU thii va 
thanh khan khai bao la hai vd'n d l hoan 
toan khac nhau. Ngudi nhdn lam gian 
diep du khdng thflc Men nhiem vu dfldc 
giao, da di tfl thii nhflng trong qua trinh 
khai bao vdi cd quan nha nfldc cd thlm 
quyin hp cd hanh vi quanh co, che gilu 
ndi dung, tinh tie't sfl vide, khai bao 
khdng thanh khan, gay khd khdn eho ed 
quan nha nUde cd tham quyin trong viec 
xac minh thdng tin ehinh xac... thi se 
khdng dupc MTNHS. Viec MTNHS eho 
ngUdi nhdn lam gian diep ehi cd the xay 
ra ne'u nhU hdnh vi eua hp thda man ba 
diiu kidn tren. 

Nha nfldc ta ed dfldng Id'i xif ly do'i 
vdi tdi nay ra't nghiem khIe vdi mflc an 
cao nha't len din tif hinh. Song song vdi 
viec xif ly cflc ky nghiem khlc vdi 
nhflng hanh vi pham tdi gian didp phap 
ludt cung ed ehinh saeh khoan hdng dd'i 
vdi nhflng ngfldi khdng thflc Men 
nhiem vu raa tfl thii nhlm gdp phin 
dau tranh phdng loai tdi pham nguy 
hiem nay dong thdi cung the bidn chinh 
sach nhan dao cua Nha nfldc dd'i vdi 
nhflng ngUdi pham tdi nhdn thflc dUdc 
sai lim, biet an nan, hd'i cai thanh 
khan khai bao vdi ed quan nhd nU6c ed 
th lm quyen. 

'•" HiSh phap n 
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3. Thtfc tien ap dung va vitdng i n i c 
Nhflng quy dinh ciia BLHS nam 2015 

vl cac trudng hdp dfldng nMen MTNHS ve 
cd ban chat che. Tuy nMen, trong thuc 
tien ap dung van cdn mdt so' trUdng hdp cd 
nhiing vUdng mic nhU sau: 

3.1. Dd'i vdi trudng hdp miin trich 
nhiem hinh sa theo quy dinh do tU y nda 
chdng cha'm ddt viic pham tgi 

Tai Diiu 16, BLHS nam 2015 cM quy 
dinh viec ap dung bien phap nay dd'i vdi 
ngfldi thuc hanh ma khdng quy dinh eae 
trfldng hdp dfldc ap dung dd'i vdi ngfldi td' 
chflc, ngfldi xui giue, ngfldi giup sfle trong 
trudng hdp cd dong pham. Hien nay ciing 
khdng ed van ban quy pham phap Mat nao 
hudng din ap dung viec MTNHS dd'i vdi 
ede loai ngfldi dong phara neu tren theo 
quy dinh tai Dieu 16 BLHS nam 2015 nhU 
the nao. Trong thflc tidn xet xif khi xem 
xet ap dung phap ludt dd'i vdi bien phap 
ndy trong trfldng hdp cd dong pham, Tda 
an vln can cfl vao tinh thin hudng ddn tai 
Nghi quye't so' 01-HDTP-NQ ngay 
19/4/1989 eua Tda an nhan dan Td'i eao de' 
xem xet va quye't dinh trong tifng trfldng 
hdp eu the ^^\ 

Tuy nMen, nhfl t h i la chfla dam bao 
quy dinh cua phap Mat, khdng phu hdp 
vdi yeu clu xay dflng nha nfldc phap 
quyin. Bdi Nghi quyet 01-HDTP-NQ ngay 
19/4/1989 cdn hieu lfle, khdng hfldng din 
BLHS nam 2015 va Nghi quye't cung 
khdng the hfldng din dieu ma BLHS 
khdng quy dinh. 

3.2. Doi vdi trddng hdp miin trich 
nhiem hinh sU khi cd quyet dinh dai xa 

Diem b, Khoan 1, Dieu 29 BLHS nam 
2015 quy dinh ngUdi pham tdi dUdc 

MTNHS khi ed quye't dmh dai xa. Theo 
quy dinh tai Khoan 11, Diiu 69 Men phdp 
nam 2013 tham quyen quyet dinh viec dai 
xa thupc vl Qud'c hdi. 

Tren thflc tien, nhan thay tif nam 1945 
den nay Nha nUdc ta mdi cM ban hanh 
quye't dinh dai xa hai Iln. Cu the: 

L in thfl nha't la vao nam 1945 sau 
khi danh thing de' qud'e Nhat, cha'm dflt 
ehe' dp quan chu chuyen che' thanh lap 
Nude Viet Nam Dan chu Cpng hda. Chii 
tich Chinh phu Lam thdi ban hanh Sic 
lenh so' 52 ngay 20/10/1945 quy dinh: 
Nhang ngddi vi chii'n da'u cho nin ddc 
lip cua nddc Viet Nam ma da bi ki't an 
trddc ngay 19 thing 8 duang lich nam 
1945 nha la chinh tri pham hay thadng 
pham diu dugc xi tgi (Dieu thd 2); 
Nhdng khinh tdi pham trUdc ngay 19 
thing 8 nam 1945 ma Tda in da xd phat 
tien, hoac td in treo, hoac ca hai thd 
hinh phat dd, deu ddgc xi mien (Dieu 
tha 3); Nhdng tgi dugc xa mien deu coi 
nha khdng pham bao gid; quyen cdng to' 
se tiiu huy, nhdng chinh hinh va phu 
hinh mi toa in da tuyen deu bo het. 
Nhang nhdng tien phat hoac an phi ma 
cdng khd' da thu cua tdi nhan roi thi 
khdng hoan lai nda. Nhdng cua cii da 
tich biin va phat mai roi cQng khdng cd 
quyen ddi boi thadng (Dieu thd 4); Cam 
tat ci cac cdng chac hanh chinh phap va 
cic tham phan vien khdng dugc nhic 
di'n, hoac trong ho sd mdt vet tich gi ve 
nhdng tgi da dddc xi. Tuy nhiin nhdng 

'̂ > Toa an nhan dan Toi cao (1989), Nghi quyet 
01/HDTP ngay 16/11/1989 cua Hoi dong tham phan 
Toa an nhan dan Toi cao Hudng dSn ap dung mot so 

quy dinh cua Bp luat hinh sii. 
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CAC TRUdNG HOP DUONG NHIEN MI^N TRACH NHUiM nissti ou 

ban chinh cua cac an van vin phii la cac 
phdng luc sU (Dieu thd 6/^'. 

- Lan thfl hai la vao nam 1954 sau kM 
danh thing thiie dan Phap, giai phdng 
hoan toan miin Ble, Thu tfldng CMnh 
phu ban hanh Thdng tU so' 413/TTg ngay 
09/11/1954. Theo thdng tU: khdng ke 
nhang ke da hdp tac vdi dd'i phadng trong 
thdi gian chii'n tranh, da dugc Chinh phU 
tha, hoac miin truy td'va cho hudng quyen 
td do, dan chu (Sic linh sd'218-SL ngiy 
01/10/1954) ndi chung cac tdi pham hi 
Tda an truy to' va xet xd td Cach mang 
thang Tam din ngay 9/10/1954 la ngay 
giai phdng Thu do deu ddgc dai xa. Tuy 
nhien, de bio ve tai san cua nhan dan, 
gin gid trit td an ninh, nhdng ten thupc 
vao ba loai nguy hiim sau day khdng 
dddc dai xa: 1. Bgn cd nd mau nhieu ddl 
vdi nhan dan, da tra tan giet ngddi mdt 
each da man (nhU mo bung dan ba co 
chda, hda dau ngddi, ngam ngan thu tieu 
nhieu ngUdi Iddng thien) nhan dan rat 
oan ghet; 2. Cdn do chda chiu thUc sU cii 
tao, hiin chUa hgc dadc nghe gi di sinh 
sd'ng lUdng thien; 3. Dia chu cUdng hao 
gian ac da bi da'u vi xdphat trong cic dgt 
phat dpng quan chung giim td va cai each 
rudng da't"^°\ 

Can efl vao Didm b, Khoan 1, Dieu 29 
BLHS nam 2015 va nhfliig lan Nha nUdc 
ta ra quye't dinh dai xa trUdc ddy ed the 
hinh dung ve dai xa nhu sau: 

Dai xa la mpt quyet dinh dac biet do 
Quo'c hpi ban hanh theo nhflng trinh tii, 
thu tuc nha't dinh de' MTNHS eho mdt so' 
tdi phara khi ed nhiing sU kien quan trpng 
cua da't nflde. 

Dfla vdo van ban dai xa eiia Qud'e hpi 

ngUdi dflde dai xa se dfldc MTNHS hodn 
toan trong bdi cfl giai doan nao ciia qua 
trinh td' tung va thi hanh an, ngUdi dUdc 
dai xd se dupc miin ca hinb phat chinh va 
hinh phat phu, khdng phai chiu an tieh. 

Do khdng cd nhflng van ban phap Mat 
quy dinh day dii ve nhflng van de hen 
quan de'n dai xa nhu khai niem, each thflc, 
ndi dung, hay dieu kien de dUde dai xa 
nen rat khd eho ed quan tieh hanh td' tung 
trong viec Meu va ap dung quy dinh tai 
Die'm a, Khoan 1, Diiu 29 BLHS nam 
2015. VD nhfl: The' nao la dai xa? ngUdi 
dUdc dai xa se dflpc mien trach nMdm 
Mnh sfl tfl giai doan ndo? Khi dflde dai xa 
ngfldi dd ed dflde miin hinh phat phu 
khdng? cd phai ehiu an tieh khdng? 

4. De xuat va kien nghi 
De viec mien trach nMem hinh sfl dfldc 

hieu va ap dung thd'ng nhat, gdp phan 
nang cao hieu qua cua ap dung hinh phat, 
can hoan tMen nhflng quy dinh ve mien 
trach nMem nhu sau: 

Ddi vdi trddng hdp miin trich nhiem 
hinh su theo quy dinh do tu y nda ehdng 
cham ddt viic pham tdi 

Can quy dinh cac dieu kien MTNHS ddi 
vdi ngfldi td chflc, ngUdi xui giuc va ngUdi 
giflp sfle. Tren thiic te'nhan tha'y ndi dung 
nhflng quy dinh miin trdch nMem hinh sfl 
dd'i vdi ngUdi td ehfle, ngfldi xiii giuc, ngUdi 
giup sfle theo quy dinh tai Nghi quye^ so' 
01-HDTP-NQ ngay 19/4/1989 cua Tda an 
nhan dan Toi cao la phii hdp. Tuy nMen, 
npi dung nay can phai dUdc hdp phap hda 
bang quy dinh cd hieu life cua phap Mat. 

'̂ ' Sic lenh so'52 ngay 20/10/1945 

""' Toa an nhan dan Toi cao (1975), Tap he thong boa 
luat le vebinh sU. 
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NGUYEN HUYNH MAI TAM QUYEN 

Do dd, cin bo sung Diiu 16 BLHS nam 
2015 nhfl sau: "Tfl y n i a ehflng cham dflt 
viee pham tdi la tii minh khdng thiic hien 
tdi pham de'n cung hoac ed nhflng hanh 
ddng tieh eiic nhara ngdn ehan khdng de 
tdi pham xay ra, tuy khdng cd gi ngdn can. 

Ngfldi tfl y nifa chflng cha'm dflt vide 
pham tdi dflde midn trach nhiem hmh sii 
vl tdi dinh pham; ne'u hanh vi thfle te' da 
thflc Men cd du ye'u td' cd'u thanh cua mot 
toi khac, thi ngfldi dd phai chiu trach 
nMem Mnh sfl ve tdi nay" 

Dd'i vdi tradng hgp mien trach nhiem 
hinh sa khi cd quyi't dinh dai xa 

De dam bao hodn tMen chi dinh MTNHS 
ndi ehung va nhiing quy dinh phap Mdt cd 
hen quan den MTNHS trong cae trfldng hdp 
cu the ndi rieng can dfldc Mat hda nhiing 
quy dinh vl khdi mem, each thflc, ndi dung, 
trinh tfl, thu tuc va dieu kien di dfldc dai xa 
bang mdt ludt rieng. Ddng thdi, de xac dinh 
ngudi pham tdi dflpc MTNHS kM ed quyet 
dinh dai xa tfl giai doan nao can bd sung 
vao Die'm b, Khoan 1, Dieu 29 BLHS nam 
2015 npi dung sau: "KM tie'n hanh dieu tra, 
truy to', xet xu! ngUdi pham tdi cd quye't dinh 
dai xa". 

Ket luan 
MTNHS trong dd cd vide dUdng nMen 

MTNHS la rapt ehe dinh the hien sii nhan 
dao, cMnh saeh khoan hdng ciia Nha nUdc 
dd'i vdi nhflng ngfldi kip thdi nhan ra hanh 
vi sai trai, tfl nguyen eha'ra dflt hanh vi 
pham tdi, gdp phin ngdn chan nhflng hau 
qua nguy hiem cd the xay ra cho xa hdi. Do 
dd, vide hoan tMen phap ludt dl Meu va ap 
dung thd'ng nhit nhflng quy dinh vl dUdng 
nMen MTNHS trong ehi dinh nay se gdp 
phan nang cao tinh ehinh xae, nang eao 

01-i 

hieu qua cua viee ap dung Mnh phat bao ve 
hieu qua quyen va ldi ich hdp phap ciia ca 
nhan, cd quan, to' chflc. 
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