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Le Ddng Doanh' 
Tim til: Khi bdo chiia. ludl su cdn nhdn thuc vd tranh ludn vi truimg help hdnh vi khdng ciiu 

Itol* If iphgm trong mgl so lgi xdm phgm sd hiru. ky ndng cua ludl su iranh ludn vi tgi danh. vi 
Ihiti Mm hoan thdnh tgi phgm cua tgi cuap tdi sdn. lgi cudp giat tdi sdn: tranh ludn vi tinh liii 
hanh hung Ji tdu Ihodl vd truang hap coi la "chuyen hoa " mgl sd tgi pham llxdnh lgi cirdp tdi .sdn. 
Ba viil Irao doi ve mgl so kinh nghiem khi bdo chua cho bi can bi cdo trong vu dn .xdm pham sd 
hill CO linh chal chiem doat. Cu the Id nhdn ihtic vd iranh ludn vi irudng hgp hdnh vi khong cdu 
ihmh l^iphgm trong mgt so tgi xdm phgm sd hHu: Iranh ludn vi lgi dank vi thai diim hodn Ihdnh 
lii phgm ciia lgi cuap tdi sdti, lgi cuap gidi tdi sdn: iranh luan vi tinh liii hdnh hung de tdu thodl 
ra truang hgp coi Id "chuyen hda " mgt so lgi phgm Ihdnh loi cudp tdi sdn... 

Tir khda: Lugt su bdo chira. lot xdm phgm sd hint, linh chiem dogt hdnh hung di Idu thodl. 
htm Ihdnh tgi cudp tdi sdn, chuyen hda lgi phgm. 
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Abstract: When defending, lawyers should recognize and argue about the ads nol 
constituting crimes in some crimes of offences against the property rights. Lawyer's skills in 
argumenlalion about the crime and the completion of robbery, snatching, argue about fads 
related lo assault to escape and cases considered as "convening" some crimes in lo crimes of 
robbery. The arlicle exchanges experiences in defending a client, barrister in cases of offences 
against rights of properly with appropriation. Those are recognition and argumentation about 
the acis nol constituting crimes in some crimes of offences against the properly rights, 
argumentation about the crime and the completion of robbery, snatching, facts related lo atsaull 
lo escape and cases considered as "converting" some crimes in to crimes of robbery.. 
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Vifc lufit su tham gia bao chOa trong cac vu Hanh \ i nguy hiem cho .xa hpi dupe coi la 
fc xfim phjm so huu co nhiSu net dac thii kk tir toi pham phai c6 miic nguy hiem dang lie cho xa 
illli tiep xuc Uiach hang, giai doan diSu tra. uuy hgi. Miic do dang ke nay duoc danh gia thong 
A xSt xu, thi hanh an... Trong pham vi bai viet qua nhieu tinh tiet cu the khac nhau. Nhihig banh 
niy. tic gia xin Uao d6i mot so ky nang ciia luat vi tuy co dju hieu ciia toi pham, nhung tinh chat 
sutrong qua trinh tham gia nghien cim hd so, dk nguy hiem cho xa hoi khong dang ke, thi l^ong 
nuil, tranh luan vh m5t s6 noi dung xac dinh co coi la toi pham va duoc giai quyet bang cac bien 
IS hay khong CO tpi, toi danh la gi trong cac yu phap khac (Khoan 2 Dieu 8 Bp luat hinh sv 
in .xam pham so hiiu co tinh chi^m doat nham (BLHS). 
I>>0 V? lot nhdt cac quyin va loi ich cua bj can, Vcri qu> dinh neu tren, luat su can nhan 
bj cao theo quy dinh cua phap luat. thirc ring dii hanh vi cucrp tai san. hinh vi 

1. Kien nghi xir ly hanh vi cuop tai san, cucmg doat tai san hay cudp giat tai san... 
tnitag doat tai san, cirop giat lai san khi tri khong quy dinh trong cau thanh tpi pham co 
8>» tiU san'bi chiem doat hay nhjm chiem doat ban tai san bi chiem doal hay nham chiem doat 
khong dang kl tri gia bao nhieu thi bi coi la tpi pham nhimg 

' Tlii sy, Tnrirng Dji hpc Lual Ha Noi. 
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[ A I C S iHiH'imr,i» 
dieu do khdng cd nghia Id mgi trudng hgp cudp 
lai san, cudp giat tai san... deu bj xii l> trach 
nhiem hinh su - deu bi coi la tgi pham. Chinh 
\i vay. trongThraic tu lien tich sd OlQOOl TTLT-
TANDTC-VKSNDTC-BCA nga\ 25 12 2001 
cua Tda an nhdn ddn Toi cao. \'ien kiem sdt 
nhan ddn Toi cao. Bg cong an hudng dan mgl 
s6 quy dinh tai Chuong XIV "Cdc lgi xdm 
p h ^ sd huu" ciia BLHS ndm 1999 (sau day 
xin viit tdt la TTLT so 02/2001) dd quy djnh. 
tai diem 1.3 hudng dan bj coi Id dd bj xii phat 
hdnh chinh \e hanh vi chiem doat neu trudc do 
da hi xu phat hdnh chinh \ e mgt uong cdc hanh 
vi sau day; a) Hdnh \i cudp tdi san; b) Hdnh vi 
bdt coc nhdm chi^m doat tai san: c) Hdnh vi 
cudng do?t tdi san; d) Hanh vi cudp giat tdi 
sdn... Mgt so ngi dung ciia TTLT sd 02/2001 
hi?n van dugc cac co quan Toa an ap dung. 

Viec ddnh gid linh chat, muc do nguy hiem 
ciia hanh vi phdi dua vdo nhieu tuih tiel khac 
nhau, song doi vdi cac tgi xdm pham sd hGu thi 
gia ui tai sdn bj chiem doal hay nhdm chiem 
do^l, cd y nghia quan Ugng trong viec xac djnh 
hdnh vi la tgi pham hay chua bj coi Id tgi pham. 

E)di vdi tgi cudp tai san, lgi cudng doat tai 
sdn, tgi cudp giat tai sdn... do BLHS khong quy 
djnh gia trj tdi sdn bj chiem doat ia yeu to bat 
bugc trong cdu thanh t^i pham co bdn nen viec dp 
d\ing tiiy tiiugc rat nhieu vdo nhan djnh chii quan 
ciia CO quan dieu tra, truy to, xet xu uong viec 
xac dinh mgl hanh vi cu the la tgi phanr hay 
khong Id lgi pham. Vi du: A dii 15 tu6i dd co 
hdnh vi dimg gay go de dga cdc chdu hgc sinh 
lop 3. Idp 4 (9 - 10 tuoi) de chiem doat sach vd, 
tien dn sdng ciia cdc chdu, vdi tdng sd ti8n chi^m 
do^t 70.000 dong. Ve dau hieu ciia lgi pham, cd 
the du de coi la pham tpi cudp lai sdn vd d6i 
lugng A CO tiie bi tru\ ciiu trach nhiem hinh su 
(TNHS) (tiieo Dieu 12 vd D i k 168 BLHS). Tuy 
nhien. trudng hgp nay luat su cd \hk d8 nghj co 
quan di^u tra, Vien Id^m sal xem \et tinh chdt, 
miic dg nguy hiem ciia hanh \ i tir dd xem xet 
khong tru>- ciiu TXHS doi vdi A theo Khoan 2 
Di^u 8 BLHS hodc co tii^ d^ nghj mien TNHS 
tiieo D i k 90, 91, 92... BLHS. Mac dii vdy, d6 
nghj ciia ludl su cd dugc chdp nhdn hay khong 
phy thugc nhieu vao y chi chii quan cua cdc co 
quan tien hdnh to tung (THTT). Do chua co vdn 

o 

ban huong d^n ap dung ihonu nhi. nen ^hong 
tranh khoi sir khong cong Mng. bat cap, kho 
khan trong qua Uinh ap dung. . .; 

Tir tiiA hu6ng neu uen. chiing toi kien ngh, 
can CO Thong ttr lien tich cua cac co quan co 
thim quyjn, huong din thong nhat trong thtrc 
tiin ap dung d6i voi cac tpi cirop tai san, cuop 
giat tai s i i . tpi cuong doat tai san, ma ngiroi 
pham loi la ngucri duoi 18 tuoi, ven nhung tinh 
tilt cu till nao. thi co the khong truy cuu TNHS 
ma giai quvIt bang cac bien phap khac, theo 
Khoan 2 Diiu 8 BLHS. Vi du npi dung huong 
dan cSn cu thi hpa nhu dp tuoi, nhan than ngucri 
thyc hien hanh vi, loai tai san, gia tri tai san bj 
chilm doat hay nham chiem doat, miic dp anh 
huong din an ninh, trat tu, an toan xa hpi v.v... 
dl lam ranh gioi xac dinh hanh vi la tpi pham 
hay khong phai 14 tpi pham. 

2. Tranh lu |n thfri diem hoan thanh t$i 
ph^m ciia tpi cirop tai san, tgi cir6p gi^t tai san 

Tpi pham hoan thanh va pham tpi chua dat c6 
muc dp nguy iiiem kliac nhau nen miic dp TNHS 
cung khac nhau. Vi vay, khi bao chiia, neu luat su 
chiing minh tpi pham chua hoan thanh tH da lam 
giam nhe mpt phan TNHS theo quy dinh cua 
BLHS chp bi cao. Trongnhomcac t0i x ^ p h a m 
so hihi luat su can lim y mot so truong hpp sau; 

Tgi cucip tai sin (Diiu 168 BLHS) 
Theo quy dinh tai Dieu 168 BLHS, ngu6i 

pham tpi khi su dung vii luc hpSc de dpa diing 
ngay tiic khac vii luc nliAm chilm doat tai san tlii 
tpi cucrp tai san da hoan tiianh. Day cijng la nti^n 
thup thong nhat cua cac co quail THTT va ngucri 
THTT trong thuc tien giai quyet v\i an hinh svf. 
Tuy nhien, trucmg hpp nguoi phgm tgi eg hanh vi 
khdc Idm cho nguai bi ldn cong lam vdo linh 
trang khong Ihe chdng cu dugc nhdm chiim dogt 
Idi sdn. ihi con cd cdc guan diim khdc nhau ma 
chua dupe cac co quan co thim quyin huong din 
thong nhat ap dung trong thuc tien. 

> ' * i en ' ««« ' ( c f e rang,'hanh vi khac CO npi 
dung mong duong vcri hanh vi dimg vu luc de 
dpa dung vu luc ngay tire ktec. . . nen chi cin c6 
hanh VI khac nhu diing thuoc me, thu6c ngu 

Uiong the chc,ng eu dupe nham chilm doat t a 
san, thi CO, la tpi cuop tai san da hoan thanh, ma 

ngudi quan 
, T (̂  "*• ooii ua 1 

khong can hanh vi khac da lam cho r 



1\ tai san - ngufi"! bl J^n cdng tiiuc su lam vao tinh 
B ^ khong th£ chong cu duoc-. 

Ykiin ihH hai lgi eho rang, ludt da md la 
ianh w khac lam cho n ^ d i bj tan cong lam vdo 
tirii trang khong the chong cu dugc nhdm...". 
Shtrv^, neu ngudi pham lgi da co hanh vi khac 
ni dua din ket qua la ngudi quan H tai san Idm 
vki tinh tr^ng khong the chong cu dugc, thi tgi 
aj6p tai san moi coi la hoan thanh. Cdn neu tiiuc 
IB^ hdnh vi khdc ma chua lam cho ngudi quan 
hiai san lam vdo tuih ti^g khdng the chong cu 
Aipc. thi chua tiie coi la hoan thanh tgi cudp tai 
sm va CO tiie coi ddy la pham lgi cudp chua dat. 

Theo quan diem ciia chiing tdi, ve mat thuc 
ti, hinh vi khac co the dugc danh gid miic dg 
nguy hiem tiiap hon hdnh vi dimg vu luc... nen 
chi khi dimg hdnh vi khac ma keo theo ngudi bj 
|jgic6ng lam vao linh trang te liet y chi, khong 
c6n khd ndng quan ly, bdo ve tai san ciia minh, 
tlunvM coi Id tQicu(!^ tdi sdn da hodn tiianh. Bdi 
vi, hinh vi diing vu l\rc... co miic do nguy hiem 
cao, <S c6 kha ndng lam cho ngudi qudn li tdi 
sin, ngudi bj tan cong lam vao tinh trang khong 
th£ chong c\r dugc, cho nen chi can chiing minh 
vi^ sii dyng vii l\rc nhdm chiem doat lai sdn, tiu 
tpi cir6p tdi san da hodii thdnh. Con hdnh vi khdc 
trong quy djnh cua dieu luat, c6 miic do nguy 
hicm h^ che hon nen can keo theo "ket qud" 
i ^ qudn ly tdi sdn hay nguoi bj tdn cong lam 
yio tinh tr^ng khong the chong/cu dugc, titi mdi 
c6 tfnh nguy hi^m tuong duong vdi hdnh vi dimg 
v3 lyc... vd do do mdi coi Id tgi pham da hoan 
Ihinh. 

Mat khdc, Khodn 1 D i k 168 BLHS da mo la 
r6 "hodc c6 hdnh vi khac lam cho n^udi bi tdn 
cong lam vdo tmh trang khong the chong cu 
•lirpc nhdm...". Vi vay, khi ngudi pham tgi su 
dyng lô i hdnh vi khdc (ngoai viec diing vii lire 
hay de dpa dimg vu luc ngay tiic khac...) phai 
'ini cho ngudi quan li tdi sdn - ngudi bj ldn cong 
• IMI vao tinh uang khong th^ ch6ng cu dugc. 
N t su cdn ndm ro ngi dimg nay de bdo chuB cho 
bj can, bj cdo neu hg pham lgi cudp tdi san thudc 
•™^hgp "...CO hdnh vi khac...". Theo do luat 

su. can Uanh luan ngi dung na> vdi quan di^m 
"hanh vi khdc phai lam cho ngudi bj ldn cong 
lam vao tinh Uang khdng tii^ chdng cvrdugc..." 
till tgi cudp lai sdn mdi coi la hodn tiianh, d^ bao 
v | quyen lgi ich hgp phdp ciia bj cao. Hon niia. 
ve nguyen tac. rieu nhiing vdn d^ qu\' djnh uong 
luat con cd y kien khac nhau, chua co gidi tiiich 
hudng dan chinh thirc. ihi lual su can di xudt 
hieu tiieo hudng co lgi cho ngudi pham tgi. 

Dot vdi tpi eu&p gi^t tdi sdn (Diiu 
171 BLHS). 

_ Diiu 171 BLHS(Didu 131 BLHS ndm 1999) 
ve ngi dung uong cdu tiidnh tgi pham (CTTP) co 
ban khong cd gi khdc nhau. Trong Khgdn 1 Dieu 
171 BLHS khong mo ta hanh vi, cdc ddu hi?u cua 
tgi pham, ma chi neu ngudi ndo cuop ^igt tdi san 
cua ngudi khdc thi hi phat lii... Vi?c hieu hdnh vi 
khdch quan ciia tgi cudp giat tdi sdn cd s\r tii6ng 
nhat, do Id cdng khai. nhanh chong chiem do^i 
tai san ciia ngudi khdc, nhung thdi diem hodn 
thdnh tgi pham con co y kien khdc nhau vd do d6 
khong trdnh khoi viec dp dung khac nhau uong 
thuc tiin. 

Y kien thu nhdt cho rdng, lgi cudp gi^l tdi 
sdn hoan thdnh lgi pham khi co hanh vi gi^t tdi 
sdn - CO hdnh vi nhanh chong chiem doat tdi 
san, khong ke vi?c chiem dogt c6 dugc hay 
khong. Vi du: A cd hdnh vi giat di?n thogi ciia 
chi B dang diing noi chuy?n vdi b ^ d via ht 
dudng pho nhung chj B giii lai dugc. Tgi cudp 
giat ciia A dd hodn thanh. Theo do, thdi diem 
hoan thdnh lgi cudp giat tai sdn Id khi cd ddu 
hi?u thuc hien hanh vi nhanh ch6ng chiem 
doat tdi sdn ma khong cdn phai chiem doat 
dugc tdi san. Ngi dung nay the hi?n qua vi?c 
trinh bay ddu hieu khdch quan ciia tgi cudp 
giat lai sdn trong Giao Uinh ciia Trudng Dai 
hgc Luat HdNoi'. 

Mgt tai heu khdc. cu6ri "Binh luan khoa hgc 
BLHS ndm 1999" ciia nhiiu nhd khoa hgc uong 
luc lugng Cdng an nhdn ddn do TS. Nguyen Diic 
Mai (chii bien) khi binh luan ve tgi cudp giat lai 
san ciing neu: "Tgi phgm hodn thdnh tir ihdi 
diim ngudi phgm tdi thuc hiin hdnh vi khdch 

'• PGS.TS. Cao Thj Oanh (chii bien) (2015). Cdc tpi xdm phgm sa hiru co tinh chdi chiim dogi idi sdn, Nxb Tir phip. 
"• 24.25, 
'Tnrtmg D?i hpc Lujit H^ Npi (2018), Gido trinh Ludl Hinh su Viit Nam. Phdn cdc mphgm, Quyen I. Nxb Cong 

»nnhan<ttntr203,204. 
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quan dugc md la trong diiu ludt"*. Du khong 
true tiep neu ro thdi diem hoan thdnh tgi pham. 
nhung khi khdng djnh thdi diem hoan tiidnh tgi 
pham khi thirc hien hdnh \ i khach quan du^K md 
Id trong dieu luat, thi cung co the hieu khi ngudi 
p h ^ lgi thuc hien hdnh \ i nhanh chdng chiem 
doat tai san. thi loi pham coi la hoan thanh (Thuc 
ra dieu ludl khdng md ta hanh vi kh^ch quan nhu 
the nao la hanh vi cudp giat lai sdn). 

Theo nhdm y kiin thu hai. do la thdi diem 
hoan thanh tgi pham khi ngudi pham tgi giat 
dugc lai san. nic la chiem doal dugc tai san. Y 
kien na\ the hien d mgt sd tai li?u nhu Gido trinh 
Luat hinh su Vi?t Nam (phdn cac lgi pham) ciia 
nhieu nhd khoa hgc do GS.TSlvI 1 Le Cam chii 
bien. dao tao chuong trinh cir nhan luat ciia Dai 
hgc Qudc gia Hd Ngi khi phdn tich ve tgi cudp 
giat tdi sdn tai Diiu 136 BLHS ndm 1999 neu r6: 
"Tdt cudp gidi tdi sdn cd cdu thdnh vgi chdt, 
theo quy djnh cua Diiu 136 BLHS (ndm 1999) 
thi phdi CO hdnh vi nhanh chdng cong khai vd 
chiim dogt dugc tdi sdn tgi phgm mdi a giai 
dogn hodn thank I lie chua chiim dogt dirge tdi 
sdn cua ngudi khdc se la phgm tgi chua dgt hogc 
dgiai doan chudn bi pham tgi"-. 

Giao uinh Luat hinh sg Vi?l Nam (phdn cdc 
tgi pham - dimg cho dao tao trinh dg E)ai hgc 
Cdng an nhdn ddn), khi phdn tich \ e mdt khdch 
quan ciia lgi cudp giat tai sdn ciing neu "Tdiphgm 
hodn thdnh tic khi chiem dogt dugc tdi sdn "''. 

Theo chiing loi. lgi cudp giat tdi sdn cdn dugc 
\ac dinh la tgi pham co cdu thdnh vat chdt, thdi 
diem hoan thanh tgi pham khi ngudi pham tgi 
chiem doat dugc tdi sdn. Tham khdo Hudng dan 
ve Phap lenh trimg tri cdc tgi xdm pham tai san 
x a hgi chu nghia ngay 21/10/1970 ve tgi cudp 
giai tai san trong tdi lieu He thdng hoa luat le ve 
hinh sv - TAND Tdi cao ndm 1945 - 1974 khi 
hudng dan ve loi cudp giat tai san cimg neu: "... 
Ke pham lgi co the cd mgl vai hanh vi xdm pham 
nhe den tiidn the ngudi giu lai sdn khdng phdi vdi 
y thiic lam te liet sire phdn khdng ma chi nhdm 

tao diC-u kien cho \ dl dang \d nhanh chonggigt 
dugc tdi sdn rdi chay iron...'" \iVi ngi.dung 
hudng dan nhu \av. cd the hicu, quan diem ve 
tgi pham cudp giat lai san Id chiem doat dugc tai 
sdn tiii tgi pham dugc coi la hoan thanh. 

Ludt su cdn luu v. hien na> chua co vdn ban 
hudng dan cu tiii d6i vdi hanh \i ph?m tgi cudp 
giat tai san khi nao tgi cudp giat dugc coi la hoan 
tiidnh. Cdc tdi lieu khoa hgc tiii quan diem ciing 
khdc nhau va nhihig tdi lieu nay chi cd y nghia tiiam 
khdo khi xem xet TNHS ddi vdi ngudi pham tgi. 

Khi lual su bdo chira cho bj can, bi cdo pham 
lgi cudp giat lai san. ludl su can phan tich hanh 
vi nguy hilm cua tgi cudp giat tdi san chi Id 
nhanh chdng. cong khai chiim doat tdi san, ma 
khdng cd hdnh \ i chong lai chu tai san, khdng 
1dm nguy hiim den linh mang, sire khde ciia 
ngudi quan ly tdi san. Do dd, tgi cudp giat lai san 
CO tinh nguy hiem hodn loan khac, it nghiem 
trgng hon so vdi tgi cudp tai sdn, tgi cuong doat 
tai sai san, cho nen thdi diem hoan thanh tgi 
p h ^ CO the xdc djnh khi giat dugc tai san la phii 
hgp. Trudng hgp co hanh vi giat tai sdn nhung 
chua chiem doat dugc tdi sdn, thi phdi coi Id 
pham tgi chua dat vd tat nhien hinh phat se nhg 
han, tiieo quy djnh lai Dieu 57 BLHS hi?n nay. 

X Tranh luan vc vi^c ap dung tinh tiet 
**hanh hung de tau thoat" trong mgt so tgi 
pham va mgt so trutmg hgp dirge coi 1̂  
"chuyen hoa" thanh tgi cudp tai san 

TTLT so 02/2011 hudng dan mgl so quy djnh 
tai Chuong XTV "Cac lgi xdm pham sd hihi" cua 
BLHS ndm 1999 tai muc 6.1 hudng dan: ap dimg 
tinh tiit "hanh hung de tdu tiiodt" (diim d Khoan 2 
Dieu 136; diem a Khodn 2 Diiu 137; diim d Khoan 
2 EMeu 138 BLHS ndm 1999) din nay van con 
nguyen y nghTa khoa hgc vd van cd y nghia ap dung 
vdi diem d Khoan 2 Diiu 171; diim b Khodn 2 
Dieu 172; diem d Khoan 2 Diiu 173 BLHS ndm 
2015). Theo do, tinh tiet "hdnh hung" ch6ng lai chii 
quan li tdi sdn hay ngudi tiiam gia bdt giii cd tiii 
xdy ra cac trudng hgp: 

' TS, N^u> en Dih: Mai (chii bien) (2013). Binh lugn khoa hoc BLHS ndm i999, Nxb Chinh trj qu6c gia - Sy that, 

' GS.TSKH. U Cam (chu bien) (2007), Gido irinh ludl hinh su ii^t Nam (ph4n c4c lgi pham) Nxb Dai hpc Quoc 

' Gtoo irinh Lugt hinh su II41 Nam ([rfiin cic tpi ph^m - dung cho dao tao trinh do Dai hnr rAn u- J - ^ 
(201 n N\b Cong an.nhan dan. tr.l07. ^ ^ ' ^*^ ^°"B ^n nhan dan) 
• J6aannhsindanJ6'\cao(\974). He ihong hdu lugt 14 vS Hinh Sirtgp I nim I945-I974 tr 22T 
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- Coi Id tinh tiet tdng ndng djnh khung hinh 
phji vdi tinh tiit "hanh hung de tdu tiioat" uong 
oiuimg hgp ngudi pham tgi chua chiem doat dugc 
iai san hodc lE chiem doat dugc tai sdn. nhung bj 
ph& hi?n vd bj bdt giir hodc bj bao vd\ bdt ^ir tiij 
(fi CO nhihig hanh vi chong tra lai ngudi bdt giii 
ho$c ngudi bao vay bdt giir nhu danh. chem. bdn. 
x61^ . . nhdm myc dich tdu thoat. 

- Coi Id p^im tdi cudp tai san: Trong Uirdng 
hgp ngucri pham tgi chua chiem doat dugc tdi sdn 
bojc dd chiem doal dugc lai san, nhung da bj 
ngircri bi h î hodc ngirdi khac gianh lai, ma ngudi 
pĥ m tgi tiep tyc diing vii Igc, de doa dimg vii 
\\fc ngay tiic Ididc tdii cdng ngudi bj hai hodc 
ngudi khdc nhdm chiem doat cho dugc tai san, 
ihi cdu tiidnh tgi cudp tdi san. 

Nhu v^y, CO sg "chuyen hoa" thanh tdi cudp 
tdi sankhi hdnh vi hdnh hung - dung vii luc hay 
de dga dimg vu Igc ngay uic khdc vdi muc dich 
chiem dogt bdng dugc lai sdn hodc gianh, giir 
bdng dugc tdi sdn vira chiem doat dugc bdng cac 
thii d o ^ khdc. Viec "chuyen hoa" tir cac tgi 
p h ^ khdc, thanh tgi cudp tai sdn chi x:i) ra khi 
tpi p h ^ dang dien ra hodc lien sau vi?c thuc 
hifn tgi pham khdc ke liep lien tuc ve thdi gian. 

Vdi l§p ludn neu tren, luat su bao chua. can 
chu y xac djnh chiing cu chimg minh muc dich 
diing b ^ lyc - hanh hung la de chiem doat bdng 
dugc hay gianh bdng dui;jc, giir bdng dugc tdi san 
vira chietn doat dugc bdng cdc Ihii doan khdc. 
My Id ddu hi?u quan trgng ma khong the suy 
doan. Co sd nay phdi dugc chiing minh bdng 
chiing cii. bdng hdnh vi cu the md ngudi pham 
tgi da thuc hign. 

Vi d\i; A cudp giat day chuyen yang ciia ciu B 
va bo chgiy. Chj B ho mgi ngudi bdt giir A. Trong 
khi chgy. A dd bo day chuyen vao uii quan. khi C 
ra ngdn chdn bdt giir A. A dd dimg chdn dap ngd 
anh C vd ch?y thoat cimg day chuyen 5 chi vang. 
Day chi coi A pham tgi cudp giat tdi san, \'di tinh 
tiel tdng n ^ g hdnh hung de tdu thoat, vi khong cd 
cdn cir de ddnh gia myc dich dimg bao luc. de giii 
bdng dugc tai sdn vira cudp giat dugc. Khong the 
suy luan viec A bd ddy chuyin vang vao tiii va d£^ 
nga arih C Id de giii bdng dugc ddy chuyen \'dng. 

Neu tai san bj cudp giat la hii xach ciia chj B 
CO 5 du vang, anh C ra bdt giii A nhu tinh huong 
neu tren. Khi anh C dd giir dugc mdt quai tiii 

xach, hai ben gidng co va A dd co hdnh \ i dimg 
chdn dap nga anh C de chiim doat bdng dugc hii 
xach dung lien ciia chj .A thi day mdi coi la 
"chu> en hoa" tiianh tgi cuop tdi san. Trudng hgp 
nay cd dii cdn cii de ddnh gia myc dich dimg bao 
lyc ciia C la giu bdng dugc. gianh bdng dugc tai 
sdn vira cudp giat dugc. nen co the coi la ph^m 
tgi cudp tai san. 

4. Tranh luan ve tgi danh trong nhom tgi 
xam pham sd hihi co tinh chiem doat can can 
CIT vao thu doan chicm doat. hanh \ i chiem 
doat thuc tc cua bj can, bj cao 

E)di vdi nhdm tgi xdm phgm sd hiiu cd tinh 
chiem doat co nhieu ngi dung tuong tu nhau, nhu 
doi tugng lac dgng. mdt chii quan, chii the tiiyc 
hien tgi pham, v i ^ djnh tgi danh chii yeu dya 
vdo hanh vi khdch quan - hdnh vi chiem dogt tii 
sdn tren thyc te. 

Trong qua trinh nghien ciru ho so vy dn doi 
vdi nhom tgi xdm pham sd hChi c6 linh chiem 
doat. thi nhieu vu an, ngudi phgm lgi thyc hiC'n 
vdi nhieu giai dogn. nhieu thii d o ^ khdc nhau. 
Co the qua trinh chudn bj tiiyc hien tgi phgm nay, 
nhung hanh \ i thyc te lai pham mgt tgi phgm 
khdc hodc khi thyc hien hanh vi phgm lgi co thi 
dan xen cdc thii dogn nhu vira len liit. vira cd linh 
gian doi, vira co tinh lgi dyng long lin cua chii 
qudn ly lai sdn. vira cd linh Igi dyng chirc vy. 
quyen hgn v.v... luat su can nghien ciiu ya xdc 
djnh xem thii dogn nao Id thii doan c^uyel djnh 
den viec chiem doat tdi san va van de lgi danh 
dugc xdc djnh qua tiiii dogn tiiyc te do. 

Trong trudng hgp, mgt so tgi pham cd cdc 
ddu hieu gidng nhau thi phdi xem xet trong sy 
ket hgp cdc ddu hieu dd vdi cac ddu hi^u khdc de 
dinh lgi danh cho chinh xac. Vi du, trong cac tgi 
lira ddo chiem doat tdi san vd tgi lam dyng lin 
nhiem chiem doat tai sdn, tuy co cimg thii dgan 
gian doi de chiem doat nhung ket hgp vdi cdc 
ddu hieu khdc nhu tai sdn giao cho ngudi pham 
tgi cd dua tren co sd hgp dong hay khong? hodc 
CO hgp ddng nhung hgp dong do co ngay tiidng 
hay hgp ddng gian doi? v.v... de lir do dinh lgi 
doi vdi hdnh \ i chiem doal tdi sdn. 

I'i du 1. .A. B muon chiem doat tdi sdn ciia 
hieu vang QH nen A. B dd 1dm gid 2 vong bdng 
sat ma \ ;mg. giong ky hieu vdng QH. Sau dd A, 
B di xe may din hieu vang QH. B diing ben ngoai 

o 



each cda hang 20m cung xe may. cdn .A \ ao higu 
vang ndi \di chj C nhan vien bdn hang: "Cho tdi 
mua 2 cay vdng nhdn trdn ". Chi C dua cho A xem 
2 vdng vang. Liic ndv. do dong khach, chi C bgn 
ban hang cho khach khdc. .A da nhanh lay la\' 2 
cd\ vang that bo vao tiii ao ciia minh v^ lay 2 cay 
vang gid di ra mat quay bdn hang. Khi chi C quay 
lgi cho A thi A noi: "Vdng khdng dep lam "nen tra. 
2 vong vang lai cho chj C. A di nhanh ra cho B 
dang chd sdn. len \e may bo cha>'. Chi C la\ 2 
cdy vang gid bd vao qua\ da phat hien ngay la 
vdng gia nen ho mgi ngudi bdt giu nhung khong 
kjp. Mgt tuan sau, A vd B bj bdt. 

Co quan dieu tra. Vi?n kiem sdt cimg truy to A, 
B vi lgi liia dao chiim dogt tai san (Diiu 174 BLHS). 

Quan diem ciia luat su ve thii dogn ma A. B 
chiim doal khong phdi bdng tiiii doan gian doi, 
mdc dii nJun tdng tiie titi A, B cd tiiu doan gian 
doi nhu Idm vdng gid, gia hot mua, ddnh 
trao.. .nhung cdc hdnh vi na\ chi nhdm tiep can 
tai sdn, tiep can ngudi quan li tai sdn. che giau 
hdnh vi chiim doat. tao ihugn lgi cho viec chiem 
dogt. Hdnh vi chiem doat Id hanh vi lgi dung 
dong khach hang, chi C khong de y md A da 
nhanh chdng Idy 2 vong vdng bd vao tiii va muon 
di ra khoi cua hdng md khong bj phdt hien, thi 
phdi CO 2 vong gid tiiay the tra lai cho chi C. 

Trong Igi lira ddo chiem doat tai san, ngucri bj 
hai do tin vao thii dogn gian doi nen ngudi bj hai 
giao tdi sdn cho ngudi phgm tgi. E)6i vdi chj C 
hoan loan khong vi thu dogn gian doi ma giao tai 
sdn cho A. Chi C khi dua 2 vong vdng cho A de 
tren tn^t qudy hang la cho A xem hang hoa, chii 
khong phdi giao 2 vong vdng cho A. Chi C van Id 
ngudi qudn li 2 vong vdng. Vi vay, ludt su phdi 
khdng dinh A chiem doat 2 vong vdng la thii doan 
len liit chiem dogt tai saa "lgi dung Iiic chj C dong 
khach khong de y" nen lgi danh ciia A, B Id ugm 
cdp lai san mdi diing, ind khong phdi la tgi lira ddo 
chiem doat tdi sdn nhu Vien kiem sal truy to. 

Vi du 2.- Nhom A, B, C, D ddnh bac. D do 
thua va ng den 150 trieu dong ciia A. B, C. D^ co 
tien trd ng. D da cimg nhom ban nhau vd thong 
nhat A. B. C gid \ d bdt troi D. Qua dien thogi, A, 
B. C cho D noi chuyen vdi ong K (bd ciia D) vi 
viec D dang bj bdt giir do thua bgc A, B. C va de 
nghj ong K dem 150 trieu den de chudc. Neu ong 
K khong giao tien thi A, B, C se giet D. Ong K 

an ^i ddng thiri dem den cho n l ' ^ , ' ^ - ' ' • ^ ^ 
t i k 150 trieu ddng. Khi dang giao uen cho A, B, 

C thi Cong an bat qua tang. 
T . ^ l l qua trinh thuc hien hanh v p h a m to,, 

Chung t a d i dang khSng dinh. day khong covv 
bSt c6c nhim chiem doat tai satt. V W co hanh vt 
lira dao chiim doat tai san khong? Hanh vi bSt 
coc D do d6ng bon dan dung la hoan toan gia Ipo, 
nhune thii doan nay co tao long tm de ong K y 
nguyin" giao tai san cho nhom A, B, C khong? Vi 
sao ong K phai giao tai san? Nguoi bl hai trong 
toi lira dao chiim doat tai san, do tin vao thu dpan 
gian dai ma giao tai san va tam li cua nguiri bi hai 
luc giao tai san hoan toan "thoai mai", gan nhu 
•lu nguyen"... Vay trang thai tam li cua ong K 
trong tinh hudng neu tren nhu the nao? 

Xet v i hoan canh, thong tin dua din cho ong 
K la gia mao, nhtmg thong tin nayda tac dong 
din tam li ong K, lam ong K lo s? den tinh mang 
sue khoe cua D, chii khong "ta nguyen, thoai 
mai" giao tai san cho A, B, C. Ong K trong trang 
thai tam li lo sg, bi ep bupc tir do ma phai giao 
tiin cho A, B, C theo yeu cau. Do vay, tpi danh 
cua A, B, C, D phai la tpi cu6ng doat tai san, ma 
khong phai tpi lira dao chiem doat tai san. 

Qua cac vi du neu tren, luat sir can nhan thiic, 
danh gia tpi danh phai diia vao hanh vi thuc t i ma 
ngucri pham tpi sii diing de chiem doat tai san, doiig 
thai, doi chieu voi cac diu hieu quy dinh trong cau 
thanh tpi pham de xac dinh tpi danh cua bi can, bi 
cao va tir do CO huong bao chGa phii hop./. 
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