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Tom tdt Hoi ddng quan tri luon cd mot vi tri. vai Ird ddc biel trong cong ty cd phdn va dot vai 
hogl dong c^itdn tri cdng ty Lugt Doanh nghiep ndm 2014 citng cac vdn bdn huang dim ducK ban 
hdnh dd tiep tuc ciing c6 v/ tri vai trd quan trgng ndy ciia Hdi ddng qudn tri ddi vdi timg ^^ohinh 
qudn tri cdng ty cdphan a I let Xam. Tuy nhien. thuc nen dp dung nhimg quy dinh phdp ludl vi- Hqi 
ddng qudn tri trong cdn^ ty cd phdn cdn nhiiu bdt cap nen cdn tiep luc phdn tich. nghien cthi. kien 
nghi hodn thien. Bdi viel trinh bay- khdi quat nliCmg quy dinh ciia phdp ludl I let Xam ve Hdi dimg 
qudn tri trong cdng ty cdphdn. lirdd dua ra nliCmg di xudt, khuyen nghi hodn ihienphdp ludl ddp 
Ong veu cdu thirc lien ve qudn tri cdng ty a 1 let Xam hien niiy. 

Tir khoa Hgi ddng quan in. qudn tri cdng ty. cdng ly cd phdn. 
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A bstraci The Board of Directors always has a special position and role in a joint slock company 
and for corporate governance activities. The 2014 Enterpri.se Law and the guiding documents were 
issued to further strengthen the position and important role oflhe Board of Directors for each model 
of corporate governance in Vietnam. However, the practice of applying the legal provisions on the 
Board of Directors in a joint stock company is still inadequate, so it is necessary lo continue 
analyzing, researching and making recommendations. The article presents an overview of the 
provisions oflhe law of llelnam on the Board of Directors in a joint stock company, thereby making 
recommendations and recommendations to improve the law to meet practical requirements on 
corporate governance in I leinam today. 
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1. Nhirng van d£ phap ly ca ban ve Hoi HDQT phai la thanh vien dpc lap va co Ban 
dong quan tri theo quy dinh phap luat \'iet Kiem todn npi bp tryc thuoc HE)QT. 
Nam hien hanh Co the thdy, LDN nam 2014 da dam bdo tot 

Li I'/ tri, vai tro ciia Hgi ddng qudn tri hon quyen tu do kinh doanh ciia cdng ty co phdn 
cong ty cdphan khi cho phep c6ng t> co the lya chgn m6 hinh to 

Ve VI tri cua Hgi ddng qudn tri: Theo quy qudn tri e6ng ty cho phii hgp vdi thyc lien nhu 
djnh ciia LDN nam 2014 tai Dieu 134. c6ng X\ cdu vd dap img yeu cdu qudn tri cdng ty. Dong 
e6 phdn (CTCP) dugc phep lya chgn t6 chiic thdi, xet theo ca cdu quan trj ndi bd cong ty co 
qudn 1\ theo mgt trong hai mo hinh; (i) DHEXTD. phan dugc quy djnh tai Dieu 134 LDN nam 
HDQT. Ban Kicm sodt vd Gidm ddc hoac Tdng 2014. HDQT nam d vi tri trung gian giira 
gidm d6c. Trudng hop cong t> co phan co dudi DHDCD va (Tong) Gidm doc. HDQT Id ccrquan 
11 CO dong V li cac co dong Id td chiic sd hiru dudi qudn ly cdng ty, cd todn quyen nhdn danh cdng 
50° 0 tdng so c6 phan ciia c6ng ly thi khong bat ty de quyel dinh. thuc hien cdc quyen vd nghia 
bupc phdi cd Ban Kiem soat: (ii) DHDCD. vu ciia cimg ty khdng ihudc thdm quyen cua 
HDQT va Giam doc hoac Tong Giam d6c. DHDCD. HDQT b6 nhiem mot nguoi trong s6 
Trudng hgp nay it nhat 20% s6 ihanh vien hg hoac thue ngudi khac lam Giam ddc hodc 

' Thac sv Nghien cuu sinh. Pho Giam d6c Trung lam Nghien cuu so sanh Luat Cong thupc Vien Luat So sanh -
Truimg Dai hpc Luai Ha Noi 
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Tong Giam d6c - ngudi dieu hanh cong viec 
kinh doanh hang ngay cua cong ty. Nhu vav, vdi 
quv dinh ndy co the hieu: Mac dii xet ve co cau 
to chirc quan ly, HDQT nam d vj tri trung gian. 
thav mat DHDCD b6 nhiem (Tong) Gidm doc va 
giam sat hoat dpng cita (Tong) Gidm doc; nhung 
thyc chdt. HDQT Iai co the true tiep bo nhiem 
chinh cdc thdnh vien ciia minh dam nhiem vi tri 
dieu hdnh nay. Quy djnh nay co the dan den hau 
qua HDQT khong thyc hien mgt each hieu qua 
vai tro giam sdt ciia minh trong CTCP. nhat la doi 
vdi nhimg CTCP dai chiing, ncri co so lupng c6 
dong Idn va nhu cdu quan tri cao. De khdc phuc 
tinh trang nay, Khodn 3 Dieu 13 Nghj djnh so 
71/2017/Np-CP quy dinh: "Cong ty dai chimg 
can han che toi da thanh vien HDQT kiem chiic 
danh dieu hanh cong ty de dam bao tinh dpc lap 
cua HDQT' 

Ve vai tro cita HDQT: HDQT co nhiing vai 
Uo quan trgng nhu the nao nhin chung da dugc 
cu the hoa thong qua quy djnh tai Khoan 2 Diiu 
149 LDN nam 2014 ve quyen va nghTa vu cua 
HDQT ciing nhu dugc quy dinh tai DiSu 14 Nghj 
djnh s6 71/2017/ND-CR Vdi mpt co zhi phdp ly 
ddy dii, ro rang, HDQT tai cac CTCP hien nay la 
mgt thiet che quyen luc manh, neu thuc thi dugc 
tdt ca nhimg quy djnh nay vdi su khach quan, dpc 
Idp va man cdn thi se mang lai ket qua tot nhat 
cho hoat dpng qudn tri ciia cong ty. Do do, viec 
cdc thanh vien HDQT nhan thiic dupe ro vai uo 
ciia hp la rat quan trpng nham dam bao su can 
bdng giiia hoat dgng dieu hanh va viec giam sat 
hoat dgng dieu hanh. 

1.2. Cff cdu to chirc cua Hgi ddng quan tri 
trong cong ty cd phdn 

Thu nhdt, ca cdu id chirc ciia HDQT: Theo 
quy dinh tai Diiu 150 LDN ndm 2014, co cdu t6 
chiic ciia HDQT cua cdc CTCP phdi co tir 03 din 
11 thanh vien (Luat doanh nghiep nam 2005 quv 
dinh tai Diiu 109 HDQT co tir 3 din 11 thdnh 
vien nhung neu Dieu le cong ty quv dinh khong 
CO quy djnh khac. Dieu le cong t\' se quy dinh cu 
Ihe s i lugng thanh vien HDQT. HDQT bdu mot 
thdnh vien ciia HDQT lam Chii tjch. Chii lich 
HDQT CO the kiem (T6ng) Gidm doc cong ty Uir 

trudng hgp CTCP do Nlia nude ndm giir yen 
50% t6ng so phieu bieu quv et hodc Diiu le cong 
ty. phap luat chiing khodn co quy djnh khdc. 
Cimg vdi do, can cu vao quy djnh tai Diiu 134 
LDN, phap luat hien hdnh cho phep HDQT trong 
CTCP dugc lira chpn ca cdu to chiic dl phii hgp 
vdi dac diem ciia co d6ng, quy mo kinh doanh 
vd xu the phat trien kinh t l - \a hpi. Cu thi: 

(i) Truang hgp thir nhdv Doi vdi nhirng 
CTCP lya chpn m6 hinh co Ban Kilm soal thi 
HDQT kh6ng can phai co thdnh vien dgc lap vd 
cac ban tryc thuoc; 

(ii) Trucmg hap thu hai. D6i vdi nhung 
CTCP lya chpn mo hinh khong co Ban Kilm soat 
thi uong HDQT phai dam bao it nhdt 20% s6 
thanh vien phai la thdnh vien dpc lap vd co Ban 
Kiem todn npi bg true thuoc. 

Day la hai mo hinh dp dung vdi CTCP chua 
phdi Id CTCP dai chiing hay CTCP niem yit tren 
san giao djch chiing khodn hay noi cdch khac day 
Id cdc CTCP thong thudng. 

Nhu vay, theo quy dinh ciia LDN. co cau to 
chirc ciia HDQT uong CTCP vdn bao gom ca 
thanh vien HDQT tham gia dieu hanh vd nhimg 
thanh vien HDQT khong tham gia dieu hdnh. 
LDN nam 2014 kh6ng quy djnh mgt ti le nhal 
dinh so lugng thanh vien HDQT khong dugc 
kiem nhiem cac chirc danh dieu hdnh cua cong 
ty. Dieu nay co the ddn den nguy ca HDQT 
khong thuc hien t6t trach nhiem giam sat nhirng 
ngudi dieu hanh vi xet den cimg. thanh vien 
HDQT - chu the giam sat. ban hanh chien luge, 
djnh hudng cho nhiing ngudi dieu hanh true tiep 
thyc hien lai co the kiem nhiem Trudng ban dieu 
hanh - chu the chju sy giam sdt. Thuc te nay 
ciing chiing minh cho nhan djnh HDQT uong 
CTCP d Viet Nam vdn chti yeu tap trung vdo 
chiic nang quan Iv. dieu hanh cong t>' hon la chirc 
nang quan tri cong tv. 

Trong khi do. doi vdi CTCP dai chiing, theo 
quy dinh tai Diiu 13 Nghj dinh s6 71/20I7/ND-
CP. ca cau HDQT cua CTCP dai chiing can ddm 
bao su cdn doi giiia thdnh vien dieu hanh va cac 
thanh vien khong dieu hanh. T6i thieu 1/3 long so 
thdnh vien HDQT phai Id thanh vien khong dieu 
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hanh. Cdng tv dai chimg cdn han che tdi da thanh 
vicn HE)QT kiem nhiem chiic danh dieu hanh 
cong ty de ddm bao tinh ddc lap ciia HDQT. E)ac 
biet, khac vdi LDN nam 2014, Khoan 2 Dieu 12 
Nghi djnh s6 71 20I7ND-CP kh6ng cho phep 
Chii lich HDQT dugc kiem nhiem chiic danh 
(Tong) Giam d6c cua mot c6ng t> dai chimg. Cd 
the thdy. nhirng quy dinh trong Nghi djnh so 
71/2017/ND-CP da the hien sy no luc rat Idn ciia 
Chinh Phil trong viec nang cao hieu qua hoat 
dpng ciia HDQT. Mac dii van bao gom ca hai loai 
ihanh vien kiem nhiem \ a thdnh vien kh6ng tham 
gia dieu hanh. nhung Nghj dinh so 71 /201 XlxD-CP 
da quy dinh cu the vc ly le thdnh vien kh6ng 
tham gia dieu hdnh Uong HDQT. 

vi vf tri Chu tich HDQT. LDN ndm 2014 va 
Nghi dinh s6 71/2017/ND-CP duy tri quy djnh 
vl viec Chii tjch HDQT cd the kiem (T6ng) 
Gidm doc va la ngudi dai dien theo phap ludl ciia 
CTCP. Ngiriri dai dien theo phap luat la ngudi dai 
dien cho doanh nghiep thyc hien cac quyen va 
nghTa vu phat sinh tir giao djch ciia doanh 
nghiep, dai dien eho doanh nghiep vdi tu each la 
nguyen don. bj dcm. ngudi co quyen lgi. nghTa 
vu lien quan trudc trpng tdi. toa an vd cac quyen 
va nghTa vu khac theo quy dirih ciia phap luat. 

\ icc lya chpn m6 hinh Chii tjch HDQT nen 
kiem nhiem hay nen tach biet so vdi (Tong) 
Giam d6c id mgt vdn de can phai lam sang to de 
cho cac cong tv c6 phan nghien cim, tham khao 
va quyet dinh. ITieo nhimg nghien ciru ciia Pham 
Tri Hiing va Nguyen Tnmg Thdng (2012) cho 
rang mgt chii tjch HDQT khong kiem nhiem se 
CO thdi gian va siic luc de lap trung vdo tdm nhin 
dai han han va mgl (T6ng) Giam d6c khdng 
kiem nhiem Chii tjch HDQT c6 the tap trung toan 
luc vao vice dieu hanh doanh nghiep. ViOc idch 
bach vai \rb ciia Chii tjch HEM3T va (Tong) Gidm 
ddc Id can thiet de kiem soat quyen luc ciia ngudi 
dieu hdnh. nhung no ciing co the dan den nguv- co 
1dm cho ngircri dicu hanh chi tap trung \ao nhiing 
muc lieu ngdn han. nhat la khi ddnh gid ket qua 
hoat dgng v a che do luong. thudng dugc can cii 
\ ao ket qua dat dugc nhung muc lieu ciia HEKJT. 
Quan diem tach biei vai iro ciia Chu tich HDQT 

\ a (Tdng) Gidm ddc dugc rdt nhicu cac nuac 
Chau .\u img hd (Cac cong ty a Dire va Ha Lan 
dp dung md hinh nay), co the coi la truimg phai 
Chau Au. Cd biei d .\nh lai rdt k inlt trgng nhung 
ngudi ui vai trd (T6ng) Gidm ddc vuon len lam 
Chu tich HDQT. Tuy nhien d M> co quan diem 
khdc biet. (Tdng) Giam die kiem Chii tjch 
HDQT se tdt hem rdt nhilu cho viec ra quyet 
dinh. dac biet la Uong hoan cdnh cap bach, kho 
khan vd giiip HDQT nam t6t han tinh hinh hoat 
dgng ciia cong tv. 

Nhu vdy, kh6ng co mgt ca cau id chirc 
HDQT hodn hdo cho tdt cd cac cong t>. Mgt cau 
tnic HDQT hgp K bao g6m s6 lugng va thanh 
phdn ciia HDQT tiiy thupc vao nhu cdu ciia cong 
ty. De thiet lap mgt cdu triic HDQT hoan hao cdn 
xdc djnh cac loai thanh vien HDQT can thiet theo 
muc tieu cua doanh nghiep. Do dd. nhieu cong 
tv' da thudng xuyen xem xet lai cac kv ndng cdn 
CO cho thdnh vien HDQT va so sdnh chiing vdi 
h i so ciia cac thdnh vien HDQT. Nhiing ky ndng 
mem va tinh each ciia cdc thdnh vien HDQT 
ciing dugc xem \ci vi chiing gop phan trong viec 
thiet lap mgt HDQT phii hgp. Khi quyet djnh 
thdnh phdn eua HDQT cdn luu y: 

- Su can bdng ciia s6 lugng thdnh vien HDQT 
khong dieu hanh va thdnh vien HDQT dieu hanh. 

- Can nhac su co mat ciia thdnh vien HDQT 
dpc lap khong dieu hanh vi nhung thanh vien ndy 
CO the mang Iai gia tri cho cong ty bang viec dua 
ra nhiing danh gia dpc lap, khach quan ciing nhu 
dong gop y kien giiip tao ra cac co hgi kinh 
doanh mdi. Hg cung cd the dua ra nhimg y kien 
phdn bdc mang tinh xay dung md thudng kho tim 
thdy tir chinh ben trong c6ng ty. 

- Cdn nhdc s6 lugng thanh vien HDQT S6 
lugng thanh vien nhu the nao tiiy thuoc vdo yeu 
cdu quan tri vd quy mo ciia c6ng tv nhimg nen la 
mpt sd le vd cung khong can qua d6ng. 

Thirhai, ve thdnh vien doc lap cua HDQT: 
Quy djnh ve thdnh vien dgc lap HDQT la quy 
dinh tien bg ciia phap ludl doanh nghiep Viet 
Nam. ddp irng dugc veu cdu ve quan tri c6ng ty 
cua OECD va the hien sy tiep thu cdc khuyin 
nghi tir cac chuyen gia. cac to chiic quoc te. Su 



xuat hien thanh vien dgc lap trong HEXJT giiip 
nang cao trach nhiem va tinh dgc lap ciia HDQT. 
giiip cho HEXJT thyc hien tot hem vai tro giam 
sat ciia minh. 

Nhin chung. LDN nam 2014 vd Nghj djnh 
s6 7i/2017/ND-CP da xay dung ca sd phdp ly 
cdn thill cho hoat dpng cua thdnh vien dgc lap 
nhu xac djnh so lugng tdi thieu thanh vien ddc 
lap phai co trong CTCP vd tieu chudn, dieu kien 
dl trd didnh thanh vien dpc lap trong CTCP. Quv' 
djnh ve thanh vien dgc lap cua HDQT trong 
CTCP theo LDN da khac phuc dugc sy khong 
ro rang trong quan diem ve sy khac biel giira 
thanh vien dgc lap va thanh vien HDQT kh6ng 
tham gia dieu hanh timg ton tai trong cdc van 
bdn tnrdc day. 

Them vdo do, LDN ciing da quan tdm den 
viec xac djnh gidi han de mgt thdnh vien HDQT 
dpc lap dugc coi la co tieu chudn vd dieu kien de 
CO the dam bao dugc tinh dpc lap ciia minh 
(Khoan2Dilu 151 LDNndmioH) . 

Tuy nhien, lien quan den nhiing tieu chudn de 
tro thanh thanh vien dpc lap. hien nay nhung quy 
djnh cua LDN va Nghi dinh s6 71/2017/ND-CP 
con tuong d6i sa sdi va chua bao qudl het dugc 
cac tnrdng hgp co the lam anh hudng den tinh 
dgc lap cua thdnh vien nay. Chang han kh6ng co 
quy djnh ve nhiem ky ciia thdnh vien dpc lap. 

Cd quan diem cho rdng. so lugng thdnh vien 
dgc lap ciia HDQT toi thieu Id 20% nhu vdy co 
thyc sy cdn bang ve quyen luc vdi phan c6n lai 
ciia HDQT. Lieu s6 lugng thanh vien dpc lap ciia 
HDQT it nhung vdy lieu co the bj Idn at bdi y 
kien ciia thanh vien hoac dai dien ciia co dong 
Idn trong HDQT hay kh6ng. Hay mpt lo ngai 
khac cho rdng. thdnh vien HDQT hinh thanh tir 
vice DHDCD bdu ra m6i thanh vien HDQT se 
CO 01 phieu bieu qu>et nhu nhau nhung thyc te 
cdc thdnh vien nav se chiu anh hudng chi ph6i 
rat Idn tir cac co dong Idn; viec xudt hien thanh 
vien dgc lap HDQT lieu co thay d6i dugc thuc te 
nav hay khong. Co the Iv gidi rang, trong qua 
trinh hoat dgng vdi vi tri. vai tr6 ciia minh. 
HDQT luon phai chdp hanli theo diing quy djnh 
phdp luat vd nghj quvct ciia DHDCD cung nhu 

Dieu le va cac quy che mang tinh npi bg khdc 
nen khd co the "lam quyen". \ 'di qu> djnh nay 
ciing la du de nhimg hoai nghi. lo Idng neu tren 
CO the dugc han che neu Dieu le ctia c6ng tv quv 
dinh dii manh \ a co sy "nhay cam" trudc nhung 
thay ddi eua cdng tv. Md hinh ly tuong nhdt cd le 
thdnh vien ddc lap HDQT Id Chii tich HDQT si 
dam bdo dugc hieu qud quan tri tdt. 

Thu ba., cdc ban lieu ban chuyen mdn trirc 
thudc HDQT: Theo quy dinh ciia LDN ndm 
2014, CTCP bat huge phdi thdnh lap Ban kicm 
todn ngi bg tryc thuoc HDQT neu lya chpn mo 
hinh quan tri khong co Ban kiem soat. Trong khi 
do. theo Diiu 17 Nghi dinh s6 71/2017/ND-CP. 
HDQT cong t\ niem \ et eo the thdnh lap cdc lieu 
ban ho Ug hoat dgng ciia HDQT. thuc hien nhiem 
vu tham muu, tu van, giup viec cho HDQT. Cu 
the do CO the la tieu ban nhan su. tieu ban luong 
thudng va cdc tieu ban khac. HDQT can b6 
rihiem 01 thanh vien dgc lap lam trudng cdc tieu 
ban nhan sy, lieu ban luong thudng... Viec thanh 
lap cdc lieu ban phai co sy chdp thuan ciia 
DHDCD. 

Nhin chung. quy dinh ciia phap luat Viet 
Nam ve van de nay chii yeu chi dimg lai d mire 
khuyen nghi, phii hgp vdi tinh hinh thuc tien ciia 
ning CTCP. tranh 1dm bg may qud cong kenh lam 
tang chi phi va nguon lyc. Cdch thirc quy djnh 
mang tinh khuyen nghi nhu vay ciing hoan todn 
phii hgp vdi th6ng le ciia nhieu quoc gia tren the 
gidi. Cac chuyen gia ciia To chirc tdi chinh qudc 
t l (IPC) cho rdng: Chi nen thdnh lap cac uy ban 
khi cong ty nay sinh nhu cau. viec co qua nhieu 
cac iiy ban doi khi se gdv' kh6 khan cho viec qudn 
Iv vd CO thi dan tdi sy phan tdn Uong HDQT (Uy 
ban chiing khoan nha nude - To chiic tdi chinh 
quic t l (IFC). Cam nang quan trj cong ty. nam 
2010). 

Thir tu., vi thu ky- cdng ty vd ngirai phu trdch 
quan tri cdng ty: Khi xet thdy can thiet, chii tich 
HDQT tu\ In dung thu k-v' c6ng t; de ho trg Chii 
tjch HDQT thyc hien cdc nghTa vu thuoc thdm 
quvln. N I U theo quy dinh tai Khodn 5 Dieu 152 
LDN nam 2014. thu ky c6ng t>' thyc hien nhieu 
contz V iec mang tinh "hdnh chinh" nen khd ndng 
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ihuyet phuc de dugc tmen dung ciing khong phai 
lite ndo cung de dang v i nhieu ly do khdc nhau 
nhu tang chi phi. kho tim dugc ngudi lam viec 
dap img yeu cdu. Tuv nluen, Dieu 18 Nghi djnh 
s6 71 2017,ND-CP quy dinh vl ngudi phii trach 
quan tri c6ng i\ dai chimg lai md ra nhieu ngi 
dung kha phii hgp. HEK?T ciia cdng tv niem > et 
phai b6 nhiem it nhdt 01 ngucri lam cac nhiem vu 
ciia ngudi phu trdch quan tri c6ng i\ vd ngudi 
nav CO the kiem nhiem thu kv c6ng !>•. Do do. 
viec HDQT tuyen dung thu k\ c6ng t> se cd 
nhilu CO sd hon, ihuvet phuc dugc cac c6 ddng 
hon. Cdng viec ciia ngirdi lao dgng dac biet nay 
se bao gom ca "tinh chuyen mim" cua ngudi phu 
trdch quan \n c6ng t\ ben canh "linh hdnh chinh" 
ciia thu kv c6ng l\. Tieu chuan vd dieu kien de 
trd thanh ngudi phu trdch qudn tri cdng ty cung 
dugc quy dinh rat ro vd thyc sy neu ngirdi phu 
trdch quan tri cdng ly kiem thu ky cdng ty hoan 
todn Id mdt su lua chon ly tucmg de thuc hien 
V iec tu vdn va giiip v iec cho Chii tjch HDQT va 
cac thdnh vien HDQT trong c6ng tac duy tri v d 
ddm bao quan tri t6t. 

2. Mot so ton tai trong phap luat \ e Hoi 
dong quan tri ciia Cong t> co phan hien nay d 
\ iit Nam 

ITieo Bao cao the diem qudn tri c6ng tv cdc 
qudc gia E)6ng Nam A dugc ngan hanh Phat uien 
chdu A (ADB) (2015) thyc hien trong nhirng 
nam qua, lien quan den trach nhiem ciia HDQT. 
Viet Nam luon bi danh gia thdp khi dat trong 
tuong quan so sdnh v di nam quoc gia con lai 
Uong khu vyc la Singapore. Thai Lan. Malav sia. 
Phillipines vd Indonesia. 

Cu the. theo so lieu ddnh gia tir Bdo cao nav 
chi so ve trach nhiem HDQT uong cdc c6ng t\ 
niem >'el cua Met N;un hien nay chi dat diem trui^ 
binh la 8.3 40 diem. Uong khi chi s6 ndv- d 
Malav sia cao gdp 03 lan vdi 25.19 diem. Singapore 
den 26 diem. Thai Lan la 23 diem v a hai qu6c 
gia con lai ciing xdp xi 20 diem (Bdo cao the 
diem quan trj cong l\ khu vyc Asean-ngi dung 
ddnh gid cac doanh nghiep niem vet Viet Nam 
ndm 2015-2016 - Du dn do To chiic tai chinh 
qiiocle IFC tai trg). 

HDQT tai nhilu doanh nghiep a \"i^t Nam 
van thien vl diiu hanh hem Id quan ly chien luge 
va giam sat. Ben canh do. trong cac CTCP o \ iet 
Nam. quyin so hihi va quyen qudn Iv dicu haiih 
chua dugc tach bach ro rdng khi da so thanh vien 
ciia III5QT van la cac thdnh vien dieu hanh. trong 
khi niu cac thdnh vien khong tham gia Jicu hanh 
thi thdnh vien dd lai kh6ng the dpc lap vi phu 
ihugc rdt nhilu vao su chi dao ciia Chu ljch 
HDQT. cdc thanh vien diiu hanh va cac co dong 
Idn ciia cong ty. 

Ngoai nhung bdt cap tren. d Viet Nam hien 
nav. viec dam bdo trong ca cdu HDQT phdi co 
thanh vien dgc lap va vai tro ciia thdnh vien dgc 
lap trong cdc CTCP vdn con rat mdi nhat. Theo 
ddnh gia ciia Ngan hdng phdt trien Chdu A 
(ADB), d6i vdi 40 cdng ly niem yet hang ddu 
tai Viet Nam cong bo nam 2015. mpt trong 
nhiing diim yeu nhdt ciia HDQT d Viet Nam la 
thilu tinh dpc lap, cac cong ty khdng c6 tieu 
chi ro rdng trong viec bau chgn thanh vien 
HDQT. D6ng thdi, cdc c6ng ty niem yet tai Vi?t 
Nam cung khong cong bo nhirng lieu chi dii chi 
tiet va dii ro rang ve thdnh vien dgc lap HDQT 
(Ngan hang phdt trien chau A (ADB), Bao cao 
the diem qudn tri cdng ty khu vuc Asean-npi 
dung danh gid cac doanh nghiep niem yet Viet 
Nam nam 2015-2016). Viec lua chpn thdnh 
vien dgc l^p chii yeu dua tren moi quan he cdc 
nhan ciia nhirng ngudi co dnh hudng Idn trong 
c6ng ty va eon cam tinh va mang ndng linh 
hinh thiic. 

Mgt diem dang luu y ciia LDN nam 2014 quy 
djnh ve ca cau ciia HDQT ve Ban kiem loan npi 
bg true thupc HDQT (trudng hgp c6ng ty khong 
CO Ban kiem sodt). Tuy nhien, hdu het cac doanh 
nghiep chua quen vdi mo hinh mdi nay ma m6 
hinh truyen th6ng co Ban kiem soat vdn la m6 
hinh pho bien. Trong khi do. nhieu doanh nghiep 
CO Ban kiem sodt nhung vai trd rat md nhat tham 
chi chi da phan la t6n tai hinh thirc. 

Ben canh do. mtjl diem het sire ddng luiiyvd 
duac quy djnh ve quan tri cdng ty vd HDQT, do 
la: Thanh vien HDQT co the duoc c6ng ty mua 
hdo hiem trdch nhiem sau khi cd sy chip thuan 
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ciia D?i Hgi d6ng c6 dong. Bao hiem nay khdng 
bao gim bao hiem cho nhung trach nhiem ciia 
thanh vien HDQT lien quan den viec vi pham 
phap luat va Dieu le cdng ty. Quy dinh nay khong 
dugc ghi nhan trong LDN nam 2014 nhung d6i 
vdi Nghj djnh s6 71/2017/ND-CP Thong tu sd 
95/2017/TT-BTC hudng ddn mgt s6 diiu ciia 
Nyhi djnh s6 71/2017/ND-CP hudng dan quan 
tri cong ty co phdn dai chiing. 

3. Khuyen nghi hoan thien phap luat va 
nang cao hieu qua thirc thi phap luat ve Hoi 
dong quan tri trong cong ty co phan d Viet 
Nam hien nay 

3J. Nhdm gidi phdp chung 
Mdl Id, hodn thien khuon kho phap ly ve 

CTCP noi chung va HDQT noi rieng, dam bao 
tach bach giu^ sd hiiu vdi qudn ly, dieu hdnh 
cong ty, xac djnh chinh xdc vai fro ciia cdc thanh 
vien HDQT vd m6i quan he giua HDQT vdi 
(Tong) Gidm d6c trong CTCP. Mac dii xu hudng 
phat trien cita nhieu quoc gia tren the gidi lua 
chpn giai phap Chii tjch HDQT khong dugc kiem 
nhiem (Tong) Giam doc dieu hanh, nhmig xet 
dieu kien thue te d Viet Nam, co the nghien ciiu 
viec lua chgn mo hinh kiem nhiem hay tdch biet 
giOa Chii tjeh HDQT va (T6ng) Gidm doc tiiy 
thupc vao mgt s6 yeu to nhu quy mo cong ty, 
ndng luc ciia HDQT trong c6ng ty, tinh sdn co 
cua nguon nhdn luc cap cao, tinh chuyen nghiep 
va nhan thiic cua chii doanh nghiep... 

Hai la. hoan thien cac quy djnh phdp luat ve 
thdnh vien dpc lap ciia HDQT trong CI CR Mot 
so vdn de phdp Iy nhu tieu chudn danh gid tinh 
dpc lap ciia thanh vien dpc lap, nhiem ky cua 
thanh vien dpc lap hay thii lao ciia thdnh vien dpc 
lap can dugc nghien ciiu hoan thien de nang cao 
hieu qud hoat dpng cua thdnh vien nav yen thyc 
te. Bk chuyen nghiep hoa HDQT, viec dua thdnh 
vicn dpc lap vdo HDQT la rdt can thiet, dong thdi 
giijp xdy dung dugc mpt quy trinh quan trj c6ng 
ty minh bach, hieu qua. Viec dua thdnh vien dpc 
lap vao HEX^T con mang lai nhirng gia tn t6l dep 
hon cho doanh nghiep. giiip ndng cao nang lyc. 
b6 sung ndng luc hoat dgng cita HDQT. 

Ba Id. cdn co hanh lang phdp ly ddy dii vl 
bao hiem trach nhiem cho cdc thanh vien 
HDQT. Ban kiem soal hoac Ban giam die de 
CO ddy dii co sd phap Iv hoan thien vd ap dung 
quy dinh nay. Cdc van de phdp ly cd lien quan 
den loai hgp d6ng trdch nhiem ndy cdn dugc 
quv djnh cu the hon yong Luat kinh doanh bdo 
hiem. Luat chirng khoan. Luat cdc to chirc tin 
dung vd Luat doanh nghiep. thdm chi Id Bp luat 
td tung ddn sy... de tao thoi quen tdt trong viec 
phong ngira vd han che nii ro phat sinh trong 
qud trinh quan ly. giam sat va diiu hanh ciia 
cde chii the tren. Viec mua bao hiem trach 
nhiem cho doi tugng qudn trj nao hoan loan do 
cac c6 dong la chii sd hiru cong ty quyet djnh. 
Doanh thu uong vdn de nay thuc sy van con bet 
siic tiem nang nhung cung lao them mpt thoi 
quen thuong mai t6t trong quan trj va chia se 
rui ro ciia cac doanh nghiep. Chu the dugc mua 
bao hiem can dugc moi cong ty tinh loan mpt 
nhom hoac cd 3 nhom sau ddy: thanh vien 
HDQT - thanh vien Ban kiem sodt - nhimg 
ngudi dieu hdnh. 

Bdn Id. cdn nghien ciiu xay dyng bg lieu chi 
ddnh gid quan tri cdng ty dp dung cho ca cong 
ly dai chiing (da niem yet hoac chua niem yet) 
va hudng den nhiing tieu chi ddnh gia quan trj 
cong ty cho cdc cdc cong ty phi dai chiing, 
trong do dac biet la danh gid cac tieu chi qudn 
ui dii vdi Hgi d6ng qudn trj. Viec dp dung cac 
m6 hinh vd tieu chi quan tri c6ng ty hieu qud 
trong mpt moi trudng kinh doanh ndng tinh 
canh tranh ciia cdc chii the trong va ngodi nude 
nhu giai doan phat trien kinh te hpi nhap sau 
rgng nhu hien nay cdn phai co nhirng nhieu sy 
lya chgn cho cdc doanh nghiep dp dyng phii 
hgp \ di yeu cdu va su ky vpng ciia thj trudng 
dl ddn hudng din van hoa quan tri cong l\ 
trong cong dong doanh nghiep Viet Nam. Tren 
CO sd do. xay dyng Bang xep hang quan trj dua 
tren kinh nghiem Bdng the diem quan Uj ciia 
cac to chiic tdi chinh cd uv tin 1dm can cOr danh 
gia "sire khoe'" ciia cong dong doanh nghiep 
\'ict Nam. 



/c • • " " ' • • • ' • ' • • • ' • " ' ^ 

3.2. Shorn gidi phdp cu the 
Thu nhdt. quv djnh rang khi thuc hien chiic 

ndng. qu\ en va nghTa vu ciia minh. Hgi ddng 
quan tri tuan thu diing quy djnh ctia phap luat, 
Dieu le cong ty va nghi quvei ciia Dai hgi dong 
c6 d6ng. Trong trudng hgp nghj quyet do Hgi 
dong qudn tri thong qua trdi vdi quv djnh ciia 
phap luat hodc Dieu le cong tv ga\ thiet hai cho 
c6ng ty thi cac thanh vien tdn thanh thdng qua 
nghi quyel do phai cimg lien ddi chju trdch 
nhiem ca nhdn v e nghi quv et do vd phai den bit 
thiet hai cho c6ng i}; thdnh vien phan doi th6ng 
qua nghj quvet noi yen dugc mien trir trach 
nhiem. Trudng hgp ndv. co d6ng so bun co phan 
ciia c6ng tv lien tuc Uong ihdi han it nhdt 01 nam 
CO quyen yeu edu Hpi d6ng qudn tri dinh chi thyc 
hien nghi quyet noi uen chua thuc su hgp Iv. Can 
loai bd quy djnh "'cd ddng sd hiru cd phdn cua 
cdng ty lien tuc trong thdi han it nhdt 01 nam " 
mdi CO quyen yeu cdu md hudng den kh6ng phan 
biet thcri gian sd hiiu e6 phan. chi can la co dong 
hgp phap Id se dugc thyc hien quyen ndy de bdo 
vc quyen va lgi ich hgp phdp ciia minh trudc 
nhiing nghi quyel sai pham ciia HDQT. Can 
nghien ciiu tinh thong nhat nhung quy djnh co 
lien quan den lu each cd d6ng ciia cong tv c6 
phdn uong boat dpng chuyen nhugng c6 phdn. 
thira ke. ly h6n. xac djnh tai san chung - rieng 
trong thdi kv hdn nhan... vdi nhung quv' dinh 
ciia phap luat qudn tri c6ng t\ sao cho phii hgp 
vdi thyc tien thi hdnh. 

Thti- hai. nen quy djnh cu the nhiem k> t6i 
da cua thdnh vien dgc lap HDQT hodc trao 
qu>en quy djnh nav cho Dieu le cong t\ de ddm 
bao tinh dgc lap va hieu qua hoat dpng cua cac 
thanh vicn nav. 

Thir ba, can b6 sung qu> djnh giam sat cac 
dieu kien lieu chudn ciia thdnh vien dgc lap cua 
HDQT \icc CO con ddp iing cac tieu chuan. diiu 
kien la thanh vien dgc lap ciia HDQT nira hay 
khdng hien nay quy djnh do chinh thanh vien nay 
chii ddng duv di va phdi thong bdo eho HDQT 
neu khdng cdn ddp img. Neu thanh vien nay 
khong con dap img cac tieu chudn va dieu kien se 
ducmg nhieu khong con la thanh vien dgc lap ke 

tir ngay khdng con dap img. Tuv nhien. v iec 
HDQT phdi diu thdp thdng tin. xac minh thanh 
vien dd da v i pham hodc khong con ddp iing dieu 
kien ndo se mat them nhieu thdi gian. chi phi va 
lam cho chdt lugng boat ddng ciia HDQT kem 
hieu qua. Chuc ndng giam sat nhimg ticu chuan. 
quv dinh nay ciia thanh vien dpc lap HDQT co le 
nen uao cho ngudi phu trdch quan tri cong tv. 

Thutu. nhom c6 dong sd htru it nhdt 1% s6 
cd phdn ph6 th6ng Hen luc trong thdi han 06 
thang c6 quyen tu minh hoac nhan danh c6ng ty 
khdi kien trdch nhiem ddn su ddi vdi thanh vien 
Hpi dong qudn tri, Gidm doc hoac Tong giam 
ddc theo Khodn 1 Dieu 161 LDN nam 2014 chua 
thyc sy hgp Iy, chua dap irng dugc quyen khdi 
kien de bdo ve quyen lgi ich hgp phap cua minh 
theo quy djnh ciia Bp luat To lung dan sy hien 
hdnh. Chimg tdi cho rdng nen bd quy djnh ve thdi 
gian sd hiiu c6 phdn v a chi giu- Iai quy djnh ve so 
% CO phan nam giir ciia co dong va nhom co 
d6ng CO quyen khdi kien. Neu % cd phan dugc 
CO dong hay nhom c6 ddng sd hiru dudi 1 % dugc 
CO the dugc coi la c6 d6ng sieu nhd, neu cho hp 
quyen khdi kien cho dii thudng xuyen hay kh6ng 
thudng xuyen cd the se dnh hudng den hoat dgng 
binh thudng ciia cdng ty. Sd hiru tir 1% s6 co 
phdn pho thong lien tuc yong thdi ban 06 thang 
thi c6 d6ng mdi co quyen tu minh hodc nhdn 
danh cdng t\' khdi kien cac chit the nhung khong 
dap ling dugc yeu cau ty bao ve quyen va lgi ich 
hgp phap ciia minh trudc nhirng nii ro do nhung 
ngudi quan ly, dieu hdnh thuc hien va ciing 
khong phii hgp vdi sy thay doi tu each cd dong 
c6ng ty bien dpng kh6ng ngimg nhu hien nay./. 
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DANG BO H O C VIEN TU PHAP - DAU AN NHIEM KY 2015-2020 
{Tiep theo trang 9) 

Cong tdc nhan su dai hpi dugc thuc hien 
diing quy djnh, quy trinh, tir viec xay dyng. 
thong qua De an nhan sy Ban Chap hdnh. Ban 
Thudng vu, Bi thu, Pho Bi thu Dang iiy. De an 
nhan sy Uy ban Kiem tra. Chii nhiem Uj ban 
Kiem tra Dang uy, den viec trien khai than 
trgng timg budc trong quy trinh nhan su de co 
the lya chgn dugc nhirng dang viC-n thuc su 
dien hinh. tieu bieu. vira dii lieu chudn. dieu 
kien quy dinh, vira dii tam, dii tdm dai dien cho 
tri tue. sue manh vd tinh thdn dodn ket ciia loan 
Ddng bp bdu vao Ban Chap hanh Dang bg. Ban 
Thucmg vu. Bi thu, Pho Bi thu. Uy ban Kiem 
tra, Chu nhiem Uy ban Kiem tra Dang uv 
nhiem kv 2020-2025. 

Cong tac tuyen thong cho Dai hgi dugc 
chuan bj va thyc hien sdm bang nhieu hinh 
Ihtic nhu: md chuyen muc ve Dai hpi Dang 
Iren Cong thong tin dien tir ciia Hpc v ien Tu 
phap; dua tin ve cong tdc t6 chiic dai hpi cac 
chi bg true thuoc va cong tdc chuan bi Dai hgi 
Dang bg tren Cong thdng tin dien tii Hpc vien: 
treo bang r6n tuyen Uuyen dai hgi dang cac cdp 
trong khuon v ien Hpc v ien: suu tdm anh v a cdc 
tu lieu de \a> dyng phim ngan "Dang bp Hgc 

vien Tu phap - Ddu dn mpt nhiem ky".,, Cong 
Idc chudn bj co sd vdt chat v a phdn cong phuc 
vu Dai hgi cung dugc thyc hien khan trucmg, 
chu dao. bai ban. 

Trong su6t qud trinh trudc. trong va sau dai 
hgi cac chi bg. yong qud trinh chuan bj Dai hgi 
Dang bg. cong tac nam bat tinh hinh. dien bien 
tu tudng ciia cde dang vien. quan chiing dugc 
Dang uv dac biet quan tdm va chi dao ihyc hien 
thudng xuyen. dam bdo lu6n luon chii dpng va 
gidi quvet kjp thdi. hieu qud tdt ca cdc vdn de 
phat sinh. 

Phat huy truyen th6ng ve vang. Dai hpi 
Dang bg Hgc vien Tu phap lan thir IV, nhiem 
ky 2^20-2025 la Dai hgi ciia su "Doiw kit -
Ddi mdi - Sdng tao - Tuchti - Thdnh cdng". 
Todn the dang vien. c6ng chiic, vien chirc, 
ngudi lao dgng. hgc vien ciia Hgc vien Tu 
phap doan ket mgt long, d6ng tdm hiep lyc. 
phat huy nhirng thdnh tuu da dat dugc, vugt 
qua mgi kho khan, thir thach. quyel tdm thuc 
hien thang Igi nhiing muc lieu ma Dai hpi 
Dang bg nhiem kv 2020-2025 dl ra. dua Hgc 
V Icn Tu phap phat trien nhanh. manh. ben v ung 
va len tdm cao mdi./. 

o 

http://baokiemtoannhanuoc.vn/kiem-toan-lrongnuoc/ap-dung-mo-hinh-kiem-toan-noi-bo-tai-cac
http://baokiemtoannhanuoc.vn/kiem-toan-lrongnuoc/ap-dung-mo-hinh-kiem-toan-noi-bo-tai-cac



