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T 6 M TAT: 
Bp luat Hinh si; (BLHS) nSm 2015 (su'a doi, bo sung (SD, BS) nam 2017) duTpc ban hanh da 

di/a ra nhieu npi dung mdi, ti'ong do cd quy dinh ve Tpi cudp tai san. Bon tmh tie't tang nang dinh 
khung dd'i vdi tpi danh nay da du'pc quy dinh mdi, bao gom: pham tpi d6̂ i vdi ngifdi du'di 16 
tudi, phu nif ma bie't Ik c6 thai, ngu'di gia ye'u hoae ngu'di khong co kha nSng tif ve; GSy ^nh 
hifdng xa'u de'n an ninh, trat tif, an loan xa hoi; Ldi dung thien tai, djch benh; Ldi dung hoan cSnh 
chid'n tranh, tinh trang khan ca'p. BLHS da c6 hieu lu'c thi hanh nhifng cho de'n nay, cac tinh tiet 
mdi nay van chu'a difdc cd quan cd tham quyen giai thich, hu'dng dan de tao hanh Iang phdp ly 
ro r^ng. thfing nha't cho viec ap dung quy dinh. Trong pham vi bai vie't nay, tren cd sd tham 
khdo nhii'ng quy dinh cua cac van bdn phap luat cd lien quan, tac gia phan tich, difa ra quan diem 
v^ cdch hieu dd'i vdi cac tinh tie't tang nang dinh khung mdi difdc quy dinh trong T6i cifdp t&i 
san quy dinh tai Dieu 168 BLHS hien hanh. 

Ttf khoa: CUdp tai san, dinh khung, tpi danh, tinh tie't tang nang, Dieu 168 Bp luat Hinh sif 
nam 2015. 

I. D&t vS'n d^ 

Cifdp tai san la toi danh du'de quy dinh kha 

sdm trong phap lual hinh sif Viel Nam, Qua cac 

giai doan lich siJ, quy dinh ve tpi danh nay ttfng 

bu'dc du'pc hoan thien phu hdp vdi linh hinh kinh 

le - xa hpi cua da'l nu'dc. Khi BLHS nam 2015 

CSD. BS nam 2017) ra ddi. quy dinh ve tpi cu'dp 

lai san mot Ian nu'a lai difpc hoan thien. Die'm noi 

bat irong quy dinh cua tpi cifdp tai san trong 

BLHS nam 2015 (SD. BS nam 2017) la viec cac 

nha lam luat da quy dinh mdi mpt so'tinh lie't djnh 

khung tang nang lam can cu" xu" ly mpt each toan 

dien do'i vdi hanh vi pham tpi cu'dp tai san. Cu 

the. cd 4 tinh tie't djnh khung tang nang mdi du'de 

quy djnh. Song cho den nay. van chu'a cd hu'dng 

dan cu the ve cac tinh tiet mdi nay de lam can 

cu' cho viec ap dung quy dinh mpt each ro rang, 

thona nha't. 
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2. MOt so vtfdng mac trong vi^c ap dung 
linh tif-'t dinh khung tang nang mdi theo quy 
djnh t^i Didu 168 BLHS hi^n hanh 

Tbdnbai, tinh tiet quy dinh tai Diem e Khoan 
2 Dieu UiS BLHS nam 2015 (SD. BS nam 2017): 
pham ipi doi vdi ngifdi dudi 16 luoi. phu ni? ma 
biel Id CO ihai. ngi/di gia ye'u hodc ngifdi khong 
cd kha ndng III ve. Day la tinh tie't dinh khung 
ijng ndng irach nhiem hinh sy mdi doi vdi loi 
cu'dp un san de dap ifng yeu cau cua viec dau 
iranh phdng. chd'ng loi pham nay trong tinh hlnh 
hi^n nay. du'de dp dung do'i vdi hanh \i cifdp iai 
.san difpc thifc hien iii nga\ 1/I/201S. Tinh tiel 
nay \h long hpp ciia 4 dau hieu dinh khung cd 
linh cha'l nguy hiem tu'dng du'dng nhau dUpc quy 
dinh chung irong cung moi diem ciia dieu luat. 
liti la: pham tpi do'i vdi ngu'di dtfdi 16 luoi. pham 
lui \di phu nil ma bie'l la cd thai, pham toi vdi 
ngifdi gia yen va pham kM \di ngifdi khong cd 
khii ndny lU \c . 

Pham loi ddi vdi ngu'di du'di 16 tuoi. BLHS 
hipn hdnh da cu the hda qu\ dmh vc gidi han do 
inoi. Irong dd Ihay lhe'thuat ngi? "ire em" tru'dc 
day hang thual ngiJ \ac dinh ro do luoi la "ngu'di 
du'di 16 luoi". Quy dmh nay lao sif rd rang. Iho'ng 
nhal Irong viec dp dung quy dmh ciia BLHS. Xuai 
phdt lif quan diem bao vg tre em la bao ve tifOng 
lai ciia dai mfdc. bao \e nhu'ng ngu'di khd cd kha 
ndng lif \e irifdc nhifng hanh vi xam hai cua Ipi 
pham lam ion hai Idn cho sif phat irien binh 
Ihu'dng M} ihc dial, linh than cho dd'i tu'dng die 
hici nay Viec vac dinh do lud'i ciia ngifdi difdi 16 
luoi thifc hien iheo qu> dinh iai Dieu 417 Bo lual 
Td lung hinh sif ndm 2015, Pham tdi ddi vdi 
ngirdi difdi 16 lud'i la linh liet khach quan nen chi 
can \ac dinh hi hai la ngu'di difdi 16 lud'i ihi ngu'di 
pham idi da bi dp dung tinh lie'l iang ndng nay 
ma khdng can ngifdi pham idi phai nhan thu'c 
du'de dd'i tifdng minh ihifc hien hanh vi cu'dp la 
ngu'di difdi 16 lud'i. 

Pham [pi doi \di phy ml ma biet la cd thai. 
Phu nilcd thai cung la ddi iifdng can du'de bao ve 
ddc biel Tuy nhien. day la tinh liet thupc y ihiJc 
chu quan cua ngu'di pham tpi "ma biet". tu'c la 
phai xdc dinh ngu'di pham ldi biet bi hai la nsddi 

dang cd thai ma van thifc hien hanh vi cu'dp ddi 
\di ngifdi dd mdi dpdiing tinh tiet tdng ndng na>, 
\'iec bie'l cua ngifdi pham tpi cd the do bi cao \a 
mpi ngu'di deu nhin tha'y du'de (thai da ldn) hoae 
bie't difdc. nghe dddc tilcac nguon thdng tin khac 
nhau ve viec ngifdi phu nil dd dang mang thai. 
Trong iru'dng hdp thdc le khd nhan biel difdc 
ngifdi phu nil do dang mang thai hay khdng hodc 
giila ldi khai cua bi cao va ngddi bi hai ve vice 
na\ cd mau ihudn vdi nhau. de xac djnh ngifdi 
phu nildd cd thai hay khdng phai can ciJ vdo kd't 
luan Clia cd quan chuyen mdn y te hodc kel luan 
giam dinh. 

Pham tdi dd'i vdi ngifdi gia ye'u. Ngu'di pham 
ldi da xam pham de'n nhflng ngifdi ma le ra phdi 
du'pc ton trpng, nhu'ng ngu'di ma kha ndng chd'ng 
cd.bao MJ bl hanche. Day khdng phdi la Imh tiet 
ihudc y thdc chu quan cua ngu'di pham tpi nen 
khdng ddi hoi ngifdi pham tpi phai bie't ngddi md 
minh xam pham la ngu'di gia ye'u. chi can xtc 
dinh ngddi bi xam pham la ngifdi gia yd'u lhi 
ngu'di pham ldi .se phdi chiu trdch nhiem hlnh sif 
Iheo tinh lie'l dinh khung tang nang nay. Tuy 
nhien. quy djnh ve ngu'di gia ye'u mdi difdc quy 
djnh Ian dau lien trong BLHS ma hien nay chda 
cd hu'dng dSn cu the. Theo hddng ddn cua Tda 
an nhan dan id'i cao, "ngifdi gia dddc xdc djnh la 
ngu'di lif 70 lud'i trd len"'; "Ngu'di qua gid ye'u la 
ngu'di iLf 70 lud'i Ird len hoae ngddi lif 60 luoi trd 
len nhdng ihu'dng xuyen dau d'm"-, Vi vay, khi 
-xem xet quye't dinh ap dung tinh tiel pham ldi dd'i 
vdi ngu'di gia yeu, Tda an phai can cu" vao moi 
tru'dng hdp cu lhe de danh gia tinh trang siIc khde 
va dp tudi cua ngddi bi hai tai ihdi diem bi tpi 
pham xam hai de'quye't dinh dp dung hay khdng. 
Tac gia dong tinh vdi quan diem cho rang, "ngifdi 
gia ye'u phdi Id ngu'di tfl du 70 tudi trd len va 
dang d trong tinh irang d'm dau hoae khdng trong 
linh trang d'm dau nhifng la ngifdi ye'u"^ 

Pham tpi dd'i vdi ngifdi khdng cd khd nang Id 
\ e . Day cung Id tinh liel thudc da'u hieu khdch 
quan nen khdng yeu cau ngu'di pham tdi bie't bi 
hai cd phdi Id ngfldi khdng cd khd ndng id ve hay 
khdng. Quy dmh nay cung chifa cd \ an ban hddng 
dan cd gia iri phdp ly cua cdquan cd (ha'm quyen. 
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Ngddi khdng cd kha ndng td ve cd the dfldc hieu 
Id "ngfldi dang trong the trang ye'u dudi, bat life 
ve the chat hodc lmh than, ngfldi bi benh tai. 
ngfldi dang ngu say, ngfldi dang d irong tinh trang 
khdng the chd'ng dd hodc khdng the tfl bao ve 
minh du'pc"^, 

Tbd bai, tinh lie'l quy dinh lai diem g Khoan 2 
Dieu 168 BLHS nam 2015 (SD, BS ndm 2017): 
Gay anh hfldng xa'u de'n an ninh, trat tfl, an toan 
xa hdi. Day cung la tinh tie't tang nang dinh 
khung mdi xua'l phdt ifl yeu cau cua viec da'u 
tranh phdng cho'ng tdi pham. Tuy nhien, the nao 
la gay dnh hfldng xa'u de'n an ninh, trat tfl, an toan 
xd hpi cho de'n hien lai chda cd vdn bdn hfldng 
dan nen viec xac dinh tinh tid't pham tdi ndy dang 
gdp khd khan iren ihflc td'. Cd the hie'u, "gay dnh 
hfldng xa'u de'n an ninh, trat lif, an loan xa hdi la 
gay ra nhflng tac dpng xd'u de'n tinh hlnh an ninh. 
lac ddng tieu cflc de'n trat tfl, an todn xa hpi"\ 
Khi dp dung tinh liet ndy, cdc cd quan tie'n hdnh 
Id'lung phai can cfl vao tflng trifdng hppcu the' de 
danh gia mflc dp anh hu'dng xa'u den an ninh, trai 
Ifl. an loan xd hdi. Ben canh dd, mdc dp dnh 
hifdng xa'u cung khdng cd sfl phan biet, vl vay. 
dii mdc dp dnh hfldng de'n an ninh, trat tfl, an todn 
xa hdi nhfl thd'ndo cung chi apdung linh tie't nay, 

Tbd ba, tinh tie't quy djnh tai Die'm c Khoan 3 
Dieu 168 BLHS ndm 2015 (SD, BS nam 2017): 
Lpi dung thien tai, dich benh. Day cung la tmh 
tiel dinh khung tdng ndng mdi cua tdi cddp tai 
san ddpc quy dinh trong BLHS hien hanh. Tinh 
liet nay ddpc dp dung dd'i vdi ngfldi da ldi dung 
hoan canh ddc biel de pham tdi. Cu lhe la ngfldi 
pham tdi da lpi diing nhflng khd khdn do thien 
lai. dich benh gay ra de' thijfc hien hanh vi pham 
lpi cfldp tdi san. Trong dd, "thien tai la hien tfldng 
iif nhien ba't thfldng cd the gdy thiet hai ve ngfldi, 
tdi san, mdi trfldng, dieu kien sd'ng va cac boat 
dpng kinh le'- xa hoi. bao gdm: bao, dp thd'p nhiel 
ddi, Id'c, set. mfla ldn, lu. lu quel, ngap lut, sat Id 
da't do mfla lu hodc ddng chay, „'"'̂ . Ngddi pham 
lpi da ldi dung hoan canh thien tai de pham tdi. 
Cd the coi Id lpi dung thien tai de cfldp tai san 
irong trfldng hop ngfldi dan d viing thien tai da 
dfldc sd tan de'n ndi an toan. nhflng ngfldi phani 

tdi ldi dung de cfldp tdi san trong nhflng ngdy sd 
lan hoae sau khi he't thien tai ho trd ve ndi d cfl. 

Dich benh la "sfl lay lan nhanh chdng cua mot 
benh truyen nhiem vdi so' Ifldng ldn nhffng ngfldi 
bi nhiem trong mdt cpng ddng hodc mpt khu vflc 
trong mpt thdi gian ngdn"". Dd cd the la mpt benh 
iruyen nhiem Iran lan lam cho nhieu ngfldi. gia 

sue mdc phai nhfl dich ta, cum, sd't xua't huye't 
Khi xac dinh hanh vi ldi dung dich benh de cfldp 
tdi sdn, can cdn cfl vao cac quye'l dinh cua cd 
quan chuyen mon y te cdng bd' dich benh d dia 
phu'dng hay mpt vung Ianh thd. Mdc dp nguy 
hiem cua hanh vi pham tdi irong tru'dng hpp nay 
phu thupc vao pham vi, mflc dd ciia ihien tai, djch 
benh hodc tinh chat, mflc dp cua nhflng khd khan 
khde Clia xa hdi do thien tai, djch benh gay ra, 
ciing nhif y thflc Idi dung cua ngfldi pham ldi. 

Tbd tu, tinh liel quy dinh lai Die'm d Khodn 4 
Dieu 168 BLHS nam 2015 (SD, BS nam 2017): 
Ldi dung hoan cdnh chie'n iranh, tinh trang khan 
ca'p. Day cung la tinh tiet dinh khung tdng ndng 
mdi cua tdi cfldp lai san. Tinh Irang chie'n tranh 
la irang thai xa hdi ddc biel cua da'l nfldc dfldc 
tuyen bd'tfl khi Td qud'c bi xdm Ifldc cho de'n khi 
hanh vi xam Ifldc dd difpc cha'm di'ft tren thflc te'. 
Ngfldi pham ldi da lpi dung hoan cdnh cd chie'n 
iranh de' cfldp lai san, hanh vi dd cd the dfldc 
thuan ldi hdn, khd bi phdi hien hodc cd the dat 
muc dich Idn hdn. Khdng nha't Ihie't Iiic pham ldi 
hodc ndi pham lpi phai dang cd chie'n sfl md chi 
can ngfldi pham Eoi ldi dung hoan cdnh chie'n 
tranh de' thflc hien hdnh vi cu'dp ldi san dii d dau, 
luc ndo van bi dp dung linh tiet tdng nang nay. 

"Tinh trang kha'n ca'p ve qud'c phdng la irang 
thdi xa hpi cua dd't nfldc khi cd nguy cd trflc tiep 
hi xam Ifldc hodc da xay ra hanh vi xam Ifldc 
hodc bao loan cd vu trang nhflng chfla de'n mflc 
luyen bd'linh trang chie'n iranh"**. Tuy nhien, dd 
Id tinh trang kha'n cap ve qud'c phdng, cdn tinh 
trang kha'n ca'p ndi chung la gi thi chfla cd van 
bdn nao gidi thich, Theo each hieu thdng thfldng, 
Ilnh trang kha'n ca'p la tinh trang ca'p bach cua xa 
hpi va cua ca nhan mdi ngfldi, khi d irong tinh 
trang do, mpi ngfldi deu lap trung vao viec giai 
quye't de nhanh chdng thoai ra khdi tinh trang dd. 
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Tmh irang kha'n ca'p na> khnng phai do thien tai. 
djch hpa hodc dich benh ga\ ra. ma do chinh con 
ngfldi. hodn canh xa hpi gay nen nhfliainan, hda 
hoan..,, Tinh irang nay chi xa\ ra trong thdi gian 
nhd'l dinh. khdng keo dai. Vi vay. khi xdc dinh 
ngfldi pham tpi ldi diing linh trang khan cap de 
pham tdi ha\ khdng. phai xem hp ihifc hien hanh 
vi pham tdi trong hoan cdnh nao vd hoan canh dd 
c6 Ihat sfl Id tinh Irang khan cap hay khdng; ddng 
thdi, phai xdc dinh ngfldi pham tdi cd ldi dung 
Ilnh irang khan cap do de diflc hien hdnh vi pham 
ipi hay khdng. Nhif \;i>, ldi dung hodn canh chie'n 
iranh, ilnh trang khan cap de pham ldi cfldp Idi 
sdn Id trfldng hpp ngfldi pham lpi dfla vdo cac 
hoancanh neu iren de ihu'c hien hdnh vi cifdp lai 
san, Mflc dp nguy hiem ciia hdnh \i pham ldi 

cfldp tdi san trong Irfldng hdp nd\ phu thupc tinh 
chat cua hoan cdnh chie'n tranh. linh chat va mflc 
dp Clia lmh trang khan cap \a mdc dd ldi dung 
nhieu hay it vao hoan canh ddc biel iui>, 

3. Ket lu§n 
Ddy la cdch hid'u cua Idc gia \e 4 ilnh lie'l tdng 

ndng djnh khung mdi, qu\ dinh tai Dieu 168 
BLHS nam 2015 (SD, BS ndm 2017). Trflde ilnh 
hlnh BLHS hien hdnh da vd dang dfldc thi hanh, 
tdi cfldp tdi san dien ra tfldng dd'i phd bie'n d nfldc 
ta. nhu cau cd vdn ban hfldng dan cu the cua cd 
quan cd Iha'm quyen ve ldi danh nay ndi chung 
vd cdc Iinh lidl ldng ndng djnh khung ndi rieng 
de ldm cdn cfl ro rdng, ihd'ng nha't cho \iec dp 
dung phap lual Id ra'l ca'p thie'l • 
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ABSTRACT: 
The Criminal Code 2015 (amended and supplemented in 2017) was introduced wilh many 

new contents, including provisions on crime of properly robbery. Four aggravadng 
circumstances for this crime have been newly prescribed including Crimes against persons 
under 16 years of age, pregnant woman, elderly or defenseless persons; Adversely affecting 
security, social order and safety; Taking advaniage of namral disasters and epidemics; Taking 
advaniage of war conditions, emergency situations. The Criminal Code 2015 (amended and 
supplemented in 2017) has come into effect but until now, the code's new details have not been 
explained and guided by slate agencies to create a clear and consistent legal corridor for the 
implementadon of regulations. Based on relevant legal documents, this article gives a view on 
how to understand Ihe newly aggravating circumstances in crime of property robbery under 
provisions of Arlicle 168 of the curreni Criminal Code 2015. 

Keywords: Property robbery, framing, crimes, aggravating circumstances. Article 168 of 
the Criminal Code 2015. 
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