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(SUA POI, BO SUNG NAM 2017)

® POAN TRONG CHiNH

TOM TAT:

B& ludt Hinh sy (BLHS) nim 2015 (stta d6i, b8 sung (SB, BS) nim 2017) dugc ban hanh di
dva ra nhiéu ndi dung mdi, trong 46 c6 quy dinh vé Tdi cu6p th1 sin. B3n tinh 1i€1 ting ndng dinh
khung ddi v6i 1§i danh ndy di duge quy dinh mdi, bao gdm: pham 16i d8i véi ngudi dudi 16
wdi, phy n ma i€ 12 c6 thai, ngudi gid y&u hodc ngudi khdng cd kha ning  vé; Giy dnh
hudng x3u d€n an ninh, trat . an toin xa hdi; Lgi dung thién 1ai, dich bénh; Lgi dung hoan canh
chi€n tranh, (inh trang khan cAp. BLHS di c6 higu hyc thi hinh nhung cho d&n nay, cic tinh ti&t
mdi ndy vin chua dudc co quan c6 thim quyén gidi thich, hudng din d€ tao hinh lang phip Iy
ré rang., théng nhit cho viéc 4p dung quy dinh. Trong pham vi bai viét nay. trén cd s§ tham
khdo nhitng quy dinh clia céic viin bin phép ludt ¢6 lién quan, tdc gid phin tich, dua ra quan diém
vé cdch hiéu d6i véi cdc tinh 18T ting ning dinh khung méi dugc quy dinh trong Tdi cudp tai
san quy dinh tai Diéu 168 BLHS hién harh.

TU khéa: Cudp 1di sin, dinh khung, 81 danh, tnh 1ié1 ting ning, Diéu 168 B ludt Hinh sy
nim 2015.

1. Dt vin dé
Cudp 1ai sin & 161 danh dusc quy dinh khd

BLHS nim 2015 (SD. BS nim 2017) 14 viéc cdc
nha lam Judt dd quy dinh m6i mét s6 tinh (i€l dinh

som trong phiip ludt hinh sy Viét Nam. Qua cic
giai doan lich sd. quy dinh vé i danh nay tirng
bufde duge hoan thién phis hgp vdi tinh hinh kinh
¢ - xd hoi cla it nede. Khi BLHS nim 2015
(SB. BS nim 2017) ra ddi. quy dinh v& 18i cudp
Wi sdn mot ldn niva lai duge hoan thién. Biém ndi
bit trong quy dinh ciia (§i cudp titi sdn rong

khung ting ning lim can e x{ ly mdtcdch toan
dién ddi v&i hinh vi pham 16i cudp tai sdn. Cu
thé. ¢6 4 tinh 1i€1 dinh khung ting ning mdi duge
quy dinh. Song cho dén nay. vin chua cé hudng
ddn cy thé vé cdc tinh (i€l mdi nay d€ Jam can
cif cho viéc dp dung quy dinh mot céch rg rang,
théng nhit.
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2. Mot ~é vudng mdc trong viéc dp dung
tinh 1i¢'t dinh khung ting ning mdi theo quy
dinh tai Di¢u 168 BLHS hi¢n hanh

Tini nhdt, tinh 1i¢t quy dinh tai Di¢m e Khodn
2 Picu 168 BLHS nam 20151SD. BS nim 2017):
pham 161 dGi vai ngust dudi 16 wdi. phy nd ma
DIt 12 ¢ thai, ngudi gid véu hodc ngusi khong
¢ Khi ndng wf vé. By 1a tinh i€ dinh khung
ting ndng irich nhi¢m hinh sy m@i d&i Vi 161
cUdp tinsin O dip Ung yéu cdu cda vide diu

» 191 pham nay trang tinh hinh

tranh phong. chd
hi¢n nay. dude dp dung ddi vy hinh vieudp Lai
< die thite hién tif nginy 1/172018. Tinh ¢t
nav 1 @ng hyp cva 4 d.m hi¢u dinh khung ¢6
tinh chit nguy hiém ntdng dusng nhau duge quy
dinh chung trong cing mor diém ciia didu Juat.
A6 1 pham @i dai vdi ngaidi dudi 16 wdi, pham
1 ¢6 thai. pham o1 vdi
ngirdh gl véu va pham 1di vdi ngudh khong o
Khi ning nf e,

Pham 161 &1 v ngudsi dudi l(\ waoi. BLHS
tén huh di ey the héa quy dinh v¢ @idi han d6
i trong d6 tay & thudt ngd trefdce
iy hing thudt ngl \iie dinh rd do wdi 13 “ngudi
dudti 16 i ™, Quy dinh miay tao sif rd riang. thdng
nhilt trong viée dp dung quy dimh ¢Ga BLHS. Nuit
phat @ quan dicm bio vé ré em 13 bio vé widng
lai coa dit mide. bio vé nhing nevdi hha ¢ khd
ning wiv e ride nhitng hanh vi xim hai eda i
phitm Lm0 hai 1do cho sy phit trién binh
thuding v ¢ the chit tinh thin cho d&i nfgng dic
v Vi vac dinh dd 1uéi e ngudsi dudi 16
waét thite hidn theo quy dinh tai Pidu 417 Ba ludt
T& wng hink syt ndm 2015, Pham 6 ddi vdi
agudsi durdi 16 di B tinh 1i¢t khidch quan nén chi
cin vac dinh bi hai 1 ngudsi duch 16 wdi thy nawdsi
pham 14y i bi dp dung tinh 1ié ting ning
10 naudi pham tér phii nhin thie
duide ddt ntsng minh thire hién hinh vi cudp la
ngudt Judi 16 tugi.

101 dn phu i mid biet

“tre em”

g

ay

Pham (81 d&y vdi phy nd@ md biét 13 ¢6 thai.
Phu ni ¢ thar ciing i ddi utgng cin dige bao vé
dac et Tuy nhién. diy ki tinh (i€t thuac ¢ thite
<hil quan cda nguch pham 18i = L te la
phili xic dinh ngudi pham 13i bietbi hai 1 ngusi
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dang ¢6 thai i vdn thye hign hanh vi cudp do
\di nguisi dé mdi dp dung tinh 1€l ting ndng Nty
Vide biet clia ngudi pham 18i ¢é the do bi v va
moi ngudi déu nhin thily duge (thai di 1dn) hode
bict duge. nghe duge 1 cic ngudn thang un khic
nhau vé viée ngudi phu nit dé dang mang thai.
Trong truding hap thye € khd nhin bigt dude
ngudi phu nit d6 dang mang thai hay khong hodc
eita 137 khai cdia bi cdo vl ngudi bi hai vé vige
ic dinh ngudi
cin et vio kel

niy ¢6 miu thudin véi nhau. dé
phu n¥ 6 ¢6 thai hay khdng phi
ludn cia cd quan chuyén mén y 1& hodc k&t luin
grim dinh.

Pham 18§ d&i vdi ngudi gid y&€u. Nauisi pham
1ai da xdm pham dén nhimg ngudh ma 1€ ra phii
duce 1on trong. nhifng ngudst mi khid ning chdng
e, bio ¢ br han ché. Diy khong phii 13 finh tiét
thude y thife chd quan cia ngudi pham t§i nén
khong doi hdi ngudi pham 161 phdi bigt ngudi ma
minh xim pham 13 ngudi gia y&u, chi cdn xic
dinh ngudi bj xim pham 13 ngudi gid yéu thi
ngudi pham §i s& phdi chiu trdch nhi¢m hinh syt
theo tinh ti¢t dinh khung ting ning ndy. Tuy
nhi¢n, quy dinh vé ngudsi gia yéu mdi duge quy
dinh [dn diu tién trong BLHS ma hién nay chua
¢6 hudng din cy thé. Theo hudng din ciia Toa
dn nhidn din 181 cao, “ngudi gia dude xdc dinh 12
ngudi tif 70 wai wd 1én " “Ngudi qud gia y&u la
ngudi tir 70 wéi (rd kén hodc ngudn tif 60 Wi trd
Ién nhung thutsng xuyén dau 6m"2 Vi viy, khi
xem xét quy&t dinh dp dung tinh ti€t pham t§i doi
vdi ngudn gia y&u, Toa dn phii cin cif vio mdi
trudng hdp cu thé d€ dinh gia tinh trang sic khéc
va dd wéi cia ngudl bi hai tai thdsi di€m bj 1§
pham xdm ha1 d€ quy€ét dinh dp dung hay khong
Tic gid dong tinh vdi quan diém cho ring, “ngudi
id y&u phdi la ngudi wr dii 70 wdi 1rd Jén vi
dang d trong tinh trang 6m dau hodc khéong trong
tinh trang 8in dau nhung 1a ngudi y&u ™

Pham 161 d6i v6i ngudsi khang c6 kha nang

Ddy ciing 14 tinh tiét thude diu hiéu khich
quan nén khéng yéu cau ngudi pham 4i bi€t bi
hai 6 phiiJa ngudi khong c6 kha niing 1y vé hay
khong. Quy dinh nay cdng chua ¢6 vin bin hudng
din c6 gid trj php Iy cha cd quan ¢ thim quyén.
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Nguin khang ¢6 khi ning wf vé ¢6 thé duge hiéu
13 “ngudnt dang trong thé trang y&u dudi. bat lyc
v¢ thé chdt hodc tinh than, ngudi bi bénh tat.
ngudi dang nghi say, ngudi dang d trong tinh trang
khong the chéng d8 hojic khong thé w bio vé
minh dude ™.

Thit hai. 1inh ti€1 quy dinh 12i di€m g Khodn 2
Pi¢u 168 BLHS nim 2015 (SP, BS nim 2017):
Giy dnh hudng xau d&n an ninh, trat ty. an todn
xd hoi. Pdy ciing 14 tinh 1ié1 ting ning dinh
khung mdi xud't phdt tif yéu cdu cda viéc ddu
tranh phong chéng 1&i pham. Tuy nhién, thé nao
lii gay anh hudng xau d€n an ninh, rdt 1y, an an
xd hoi cho dén hién tai chva ¢6 vin bin hudng
din nén viéc xdc dinh tinh (i€ pham 16i ndy dang
wiip kh6 khin trén thye 1&. C6 thé hidu, “gdy dnh
hudng xau dén an ninh, trat w, an todn xi hoi la
2y ra nhifng tic ddng xau A€n tinh hinh an ninh,
tic dong tigu cifc dé€n tredt wy, an toan xi hai™
Khi 4p dung tinh i€t ndy, cdc cd quan ti€n hanh
16 tung phii cin et vao ting redng hop cu thé dé
diinh gid me 4o dnh hudng xdu dén an ninh, rat
(f. an toan xd hdi. Bén canh dé, mic 46 dnh
hudng xau cing khong cd sy phin biét, vi vy,
di mie 9o anh hudng d€n an ninh, trdt ty, an toan
xil héi nhu the ndo ciing chi §p dung tinh ti€t nay.

Thi ba, tinh i€t quy dinh tai Di€m ¢ Khodn 3
Didu 168 BLHS nam 2015 (SP. BS nam 2017):
Lyi dyng thién tai, dich bénh. Bdy ciing la tinh
1ict dinh khung ting niing méi cda 16i cudp i
siin dudge quy dinh trong BLHS hién hinh. Tinh
1i¢1 ndy dude dp dung A3} v6i ngudi di 1gi dung
hoim cinh dic bigt dé pham 16i. Cu 1hé 13 ngudi
pham 161 di 1di dung nhitng khé khin do thién
tai. dich bénh gdy ra d€ thyc hién hinh vi pham
101 cudp tii sdn. Trong d6. “thién tai i hién wgng
tr nhién bt thuding cé thé gdy thiét hai vé ngudsi.
1§ sin, méi rudng. diéu kién sdng va cdc hoat
déng kinh (& - xd hai. bao gém: bilo. dp thdp nhiét
déi. 16e. sét. nra Ign. . i quét, ngdp lyt. sat 1§
dit do mua li hoiic dong chdy. "¢ Neudi pham
(9i dd Igi dung hoan canh thién tai d€ pham i,
C6 the coi Ta Igi dung (hién tai d€ cudp 1ai sin
trong trydng hap ngudi din & vung thién tai di
dude sd tin d€n nai an todn, nhing ngudi pham

161 1¢i dung dé cudp tai san rong nhirng ngly sd
tin hodc sau khi hé1 thién i ho tré vé ndi & ca.
Dich bénh la sy ldy tan nhanh ch6ng cia mdt
bénh truyén nhiém v6i s6 lugng 1dn nhirng ngudi
bi nhi€m ong mdt cdng déng hodc mbt khu vie
trong mét thdi gian ngdn"?. D6 6 the 12 mot bénh
truyén nhiém tran lan 13m cho nhiéu ngudi, i
stic mic phii nhy dich 1d, ciim. s61 xudt huy€t....
Khi xdc dinh hanh vi I¢i dyng dich bénh d€ cudp
tai sdn, cdn cin cif vio cdc quy&t dinh cda cd
quan chuyén mén y t& céng bd dich bénh & dia
phudng hay mét viing Janh thd. Mic d§ nguy
hi€m ciia hanh vi pham 16i trong trudng hgp nay
phu thudc vao pham vi. mire d6 cda thién tai. dich
bénh hodc tinh chit, mitc d6 ciia nhitng khé khiin
khdc cda xd h6i do thién tai. dich bénh gi
cing nhu y thie Igi dyng cia ngudi pham 14i.
Thit ne, tinh i€t quy dinh ta1 Di€m d Khoiin 4
Piéu 168 BLHS nam 2015 (SP. BS nim 2017):
Ldi dyng hoan cinh chi€n tranh, tinh trang khin
cip. Piy ciing 1a tinh 1i€1 dinh khung ting ning
mdi ciia t8i cudp 1ai sén. Tinh trang chi€n tranh
1a rang thai xa hdi diic biét cia dat nudc dugce
tuyén bé 1r khi T8 quéc bi xam lude cho d&n khi
hinh vi xdm lude dé duge chim dut rén thyc 1é.
Ngudti pham 5i dd 161 dung hoin cdnh c6 chi€n
tranh d€ cudp tai san, hanh vi d6 c6 thé duwoc
thudn 1gi hon. khé bi phdt hién hoic ¢6 thé dat
muc dich 1dn hon. Khdng nhat thi€l hic pham 6t
hodc ndi pham 13i phdi dang c¢6 chi€n sy mi chi
cdn ngudi pham (8i 1gi dung hodn cdnh chién
tranh d€ thyc hién hanh vi cudp ta1 san dit J du,
lic ndo vin bj dp dung (inh i€t tang ning nay.
“Tinh trang khin cap vé qudc phong la trang
théi xa h§i clia da't nude khi cd nguy cd tryc 1iép
bi xdm lugc hodc dd x4y ra hinh vi xdm luge
hoic bao loan ¢6 vi trang nhung chua d&€n mitc
tuyén bd tinh trang chi€n tranh™. Tuy nhién, dé
Ji tinh trang khidn cip vé qudc phong, con tinh
trang khin ¢dp nd1 chung la gi thi chua ¢é vin
bin nao gidi thich. Theo céch hiéu théng thuding,
tinh trang khan cap la tinh trang ¢dp bdch cda xi
hoi vi cda cd nhan mdi ngudi. khi & trong tinh
trang d6. moi ngudi déu tap trung vao viéc gidi
quyét d€ nhanh chong thodt ra khdj tinh trang d6.

ra,
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Tinh trang hhin ¢dp niy khing phdido thién ti.
Jich hoa hodc dich bénh gdy ra. ma do chinh con
nguifi. hoin cinh x3 héi giy nén nhy i nan. hoa
hoan... Tinh trang niy chi xdy rarong thisi gian
nhit dinh, khang kéo dai. Vi vay. khi \ic dinh
ngudsi pham toi Igi dung tinh trang khin cip o€
pham @i huy khang. phii xem ho thyc hi¢n hinh
vi pham toi trong hodn canh nio va hoan cinh do
¢d that s [ tinh trang khin cip hay khang: ddng
thisi, phii xic dinh ngud@i pham tdi ¢d tei dung
tinh trang Ko ¢p do dC thyc hién hinh vi pham
10 hay khong. NIuf vay . Idi dung hoan cinh chién
tranh. tinh trang khin cip &€ pham 161 cudp tii
sdn 13 truéng hop ngudi pham i dya vao cic
hoan cinh néu trén d€ thye hi¢n hinh vi cudp tai
s, Mide dé nguy hidm cia hitnh vi pham 16
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DISCUSSING AGGRAVATING CIRCUMSTANCES
IN CRIME OF PROPERTY ROBBERY UNDER PROVISIONS
OF ARTICLE 168 OF THE CURRENT CRIMINAL CODE 2015
(AMENDED AND SUPPLEMENTED IN 2017)

® Ph.D's student, Master. DOAN TRONG CHINH
Lecturer, Facuity of Law,
Ho Chi Minh City University of Technology

ABSTRACT:

The Criminal Code 2015 (amended and supplemented in 2017) was introduced with many
new contents, including provisions on crime of property robbery. Four aggravating
circumstances for this crime have been newly prescribed including Crimes against persons
under 16 years of age. pregnant woman, elderly or defenseless persons: Adversely affecting
security. soctal order and safety; Taking advantage of narral disasters and epidemics: Taking
advantage of war conditions, emergency sitnations. The Criminal Code 2015 (amended and
supplemented in 2017) has come into effect but until now. the code’s new details have not been
explamed and guided by state agencies to create a clear and consistent legal corridor for the
implementation of regulations. Based on relevant legal documents, this article gives a view on
how o understand the newly aggravating circumstances in crime of property robbery under
provisions of Article 168 of the current Criminal Code 2015.

Keywords: Property robbery. iraming. crimes, aggravating circumsiances, Article 168 of
the Criminal Code 2015.
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