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ABSTRACT: 
Being aware of the role and responsibilities of judges in developing and applying criminal 

legal cases does not only help the judge solve die case properly but also help to mcrease lhe 
judge's a\\ areness of the value and significance of die criminal judgment in the creation and 
enforcement of law uniformly. 

Keywords: Judge, criminal legal case, role, responsibility, law. 

1. Foundation 
A judge is a person widi key positions and roles 

in the performance of procedural tasks of People's 
Couris at all levels. The role and responsibilities of 
judges in fomiulaling and applying criminal cases 
are expressed right in the proceedings. Case law is 
created by lhe coun during the hearing process. 
especially during die trial. Judicial funcdons of 
judges are exercised ihrough powers and 
responsihihiics prescribed by law. Those are die 
provisions of the Law on Organization of the 
People's Courts, the Ordinance on Judges and 
.Assessors of the People's Courts, and the Criminal 
Procedure Code. 

2. Roles and responsibilities of judges in the 
construction and apphcation of criminal cases 

The Resolution No 48 / NQ-TU of Ma\ 24, 
200? of the Politburo, on the Straiegy for building 
and pertcciing Ihe \'ieinaniese legal s\siem up lo 

2020 has identified: "Research on the possibility of 
legal case exploitation and use". The Resolution 
No. 49 / NQ-TW of June 2,2005 of the Politburo on 
lhe Straiegy on Judicial Reform to 2020 set out the 
purpose of building and perfecting step by step 
operations of ihe People's Court: "The Supreme 
People's Court is responsible for summarizing trial 
experience, guiding Ihe uniform application of 
laws, developing legal case and cassation and 
reopening trial". Implementing the direction of the 
Central Resolution, the Supreme People's Court 
issued Decision No.74/QD-TANDTC on October 
31, 2012 approving Ihe project "Developmenl of 
precedents of lhe Supreme People's Court", 
according to which cleariy indicated the objectives, 
viewpoints of direction, orientation and measures 
to develop case law in our country Nexl, the 
Council of Judges of the Suprerti. I'tople's Court 
issued Resolution No. 03 / '.'.> IDTP dated 
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October 28. 2015 on the process of announcing, 
selecting and using case law (Resolution No. 03 / 
NQ- HDTP) and Resolution No. 04/2019 / NQ-
HDTP on lhe process of selecting, aimouncing and 
appl) ing case law (Resolution No. 04 / NQ-HDTP). 
Besides, the 2015 Civil Procedure Code is 
amended and supplemented in 2015, Anicle 262, 
Clause 2, point b; Article 308, Clause 4 has 
oftlcially recognized the legal case as a "basis" 
with lau.s, practices and similar laws for the Court 
lo analyze and evaluate. Thus, lhe legal case has 
become a source in the praciice of law application, 
particularly in the judicial activities of the Court in 
our country. 

Article I of Resolution No. 03 / NQ-HDTP and 
Resolution No. 04 / NQ-HDTP: "Case law is die 
arguments and rulings in a legally effective 
judgment or decision of a Court on a specific case It 
can be selected by lhe Council of Judges and 
announced by the Chief Justice of lhe Supreme 
People's Court, which is a precedent for courts to 
.study and apply in trial." 

From the above-mentioned concept, it can be 
seen that lhe chosen case law musl meel lhe 
following criteria: Il is valuable to clarify lhe 
provisions of the law and there are different ways 
of undersianding, analyzing and explaining the 
issues and legal events and point out the principles 
and tines of handling legal documents that need to 
he apphed in a specific case or show fairness on 
mailers thai have not been specified by laws, are 
standard, valuable guide uniform application of the 
law in trial. 

The case law in Vietnam as well as the case law 
in other couniries are shaped by the judiciary. 
Therefore, judges play an important role in 
proposing, developing and applying case law 

Firstiy, the judge can consider and select the 
judgments ba.sed on die criteria of selecting case 
law lo propose and develop into a case law. 

Case law is formed from facts in each specific 
criminal case. In the course of adjudicating specific 
ca.ses. judges with their competence and creativity 
apply lhe law to solve cases still involving acts and 
circumstances widi differeni interpretations. 
Making a decision, the sentence can become a 
cnminal case. 

Judges through the practice of adjudication, 
scientific forums on case law or the publication of 
judgments, decisions of the Court... if delecting and 
having clear evidences and grounded analysis on 
die matter topics, legal events, indicating 
principles, ways of handling or legal procedures lo 
be applied in resolving eases, may propose the 
selection of legally effective judgments and 
decisions of The courts, meeting the criteria of case 
law. send them lo the Supreme People's Court (via 
the Department of Legal and Scientific 
Management). 

Second, die judge can change and abolish Ihe 
case taw. 

Case law can be abotished by laws passed by 
Congress. In fact, the National Assembly's 
promulgation of laws to change or supplement old 
laws or to stipulate new issues will be able lo 
change cases based on die revised law sources. The 
awareness of case law is abolished in this case 
which belongs lo the judge. If the judge cited cases 
that were denied by new laws, Ihen it wouldn't be 
convincing. 

Third, judges need lo uphold their roles and 
responsibilities in order to apply case law most 
effectively. 

Up lo now (December 2019), the Supreme 
People's Court has issued 29 cases, including 06 
criminal cases. For 29 cases in general, 06 criminal 
cases in particular when applying to hear criminal 
cases of similar nature and circumstances, requires 
each judge to uphold all the roles and 
responsibitities of yourself in Ihe steps of applying 
the case law, specifically as follows: 

Firstiy, analyzing criminal cases. 
This is the first step in the process of applying 

the case law, so the judge should study objectively, 
comprehensively and fully the facts, circumstances 
and conditions of the criminal case. In addition, it is 
also necessary to idenlify the legal characlerislics 
of the case from which to select specific case law, 
which are appropriate to apply lo the resolution of 
criminal cases. 

Second, choosing a criminal case. 
The Judge must select die correct case law ihal 

is expected for die case to be applied, namely the 
number of court judgments and decisions 
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containing the same precedenL nature and 
circumstances of lhe case mentioned in case law. 
Collation and comparison wiih the nature and 
circumsiances of the case being resohed to 
determine whether lhe case is similar? Are the 
facts and legal events the same? Determining ihe 
selected case law is in effect so il can app!\ to the 
case being settled. 

Resolution No {M/2019 / NQ-HDTP on the 
process of selecting, announcing and applying case 
law: During adjudication, the Judges and Assessors 
musl sludy and apply case law. ensure cases with 
situations Similar legislation must be addressed 
equally. In cases where the case has similar legal 
circumsiances but the Court does not apply the 
precedent, it must clearK state the reasons in the 
courl'sjudgmenis and decisions. 

As such, the judge needs lo carefully study the 
case tile and the sentence thai was recognized as 
precedeni before trial. Particular attention should 
be paid to the judgments which are .somewhat 
considered to be of valid criminal law: When citing 
the case law. the judge must be the person who 
clearly explains die reason for the case law. To do 
this, judges need to develop the skills of reading 
and analyzing lhe conieni of case law; how lo 
invoke case law in judgments. 

Third, deciding lo apply, not apply criminal law. 
When adjudicating cases involving a decision 

liiat has become a precedeni. die Judges must be 
responsible for invoking die case law. applying such 
ease law if ihe> find Ihat die case being tried is 
similar. If die case law is not applicable, it must show 
the plausible reasons for not applying the precedent 
law and take responsibility for die case of not citing 
the case law relating to die case being nied. 

The results of analyzing a criminal case. 
selecting a cnminal case will allow die judge lo 
assert thai Ihe case in the case law and Ihe case 
being resohed is similar, with similar facts and 
Icg.il fads, then tiiai cnminal case will be applied lo 
lhe same resolution. In case of application of a case 
law. the number of coun judgments and decisions 
containing the ca.se law. the nature and 
circumstances of the case mentioned in die case 
taw. and the nature and details of the case being 
settled or qucMioned. Legal issues in case law- musl 

be unoked. analyzed and chinncJ m court 
judgments and decisions. In case o( not applying 
die case law, die reasoning and analysis must 
cleariy state the reason in the coun judgment or 
decision. 

If the Judges of the lower Courts do not decide 
according to the line and Dial solution sel up in the 
case law of the Supreme People's Court, they must 
clearly explain the reasons why they do not 
comply, a specific case law. This reasonable 
explanation of the Court may contnbute to the 
identification of the conviction with respect to X 
law of Ihe Supreme People's Court. The fact that 
the Supreme People's Court supports the lower 
Court in arguing that it does not follow the rules of 
the Supreme People's Court can be considered as a 
move for this case to be abolished. 

3. Difficulties and obstacles in building and 
applying criminal cases 

Firstly, the limited qualifications and capacity of 
many judges who directly develop and apply case 
law will be difficult in building and applying case 
law in Vietnam today. 

In countries with a long history of case law, a team 
of judges, lawyers, and lawyers frained in a common 
legal environmeni, the technical knowledge in 
identifying and applying judgments Rules have been 
imbued in Iheir legal diinking ever since Ihey 
received legal training. The skill in analyzing and 
using case law in connection with the technical issues 
of case law will penetrate into the legal thinking of 
lawyers and judges over time, experience m research 
and practical application for Uieir law I. 

Difficulties in Ihe construction and application 
of case law in Vielnam stem from the qualifications 
of many judges in the judge team. If only general, 
superficial and general knowledge is provided, lhe 
judge will not be able to make sufficient, accurate 
and convincing arguments in the application of case 
law. Annually, the Supreme People's Court in its 
summary reports pointed out the flaws in the 
application of the laws of douiestic judges due to 
the failure to update and full> understand die laws 
promulgated. However, in man\ ,_ ,.^.s. many lower 
court judges still do not updai, j JQ „(,( ^^e il 
promptly in trial, after the C u ,,f j^^^gg^ ^as 
issued a Resolution guiding ihc . | „, „i„^ ^f ^^ 
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law on a specific field. When the qualifications and 
capacity of the judge is hmiied, the implementation 
of ca.se law will face difficulties such as: delay in 
updating the practice of practice, the way of dial 
dirough specific case law. The sludy and 
understanding of laws through case law requires 
die judge to invest time and reasoning thinking in 
order to properly understand the legal solution of 
each specific case law for each type of case. 

Secondly, the Criminal Procedure Code does 
not require mandatory research and application of 
precedents for trial. 

This is also the difference between cruninai 
case law and other types of criminal law. The 
Criminal Procedure Code 2015 has not recorded 
the application of precedeni law in the trial but only 
noted at Point d. Clause 2, Article 260, "Judgment 
of the Trial panel must analyze evidences dial 
identify crimes, evidence evidencing not guilty, 
deiermining whether tite defendant is guilty or not 
and ifthe defendant is guilty, what crime, according 
to Points, Clause, Article of tiie Criminal Code and 
other applicable legal documents use, aggravating 
cucumstances, mitigating criminal liability and 
bow to handle it. If the defendant is noi guilty, the 
judgment musl cleariy stale the grounds that die 
defendant is not guilty and the resolution of their 
honor, rights and legitimate interests in accordance 
with law;" and Point b Clause 3, Article 260 is 
"Summary of case contents and decisions in first 
in.siance judgments; contents of appeals and 
protests; judgments of the appellate trial panels, 
grounds for accepting or not accepting appeals or 
protests; points, clauses and articles of the Penal 
Code and other legal documents on which the 
appellate ti"ial panels base to settle the cases;" 

Thus, the Judgment of the Trial panel must 
analyze evidences detemiining whether to be 
guilty, evidence to deiennine not guilty, determine 
whether the defendant is guilty or not and if lhe 
defendant is guilty, what is the crime, according to 
Point . Clause. Article of the Criminal Code and 
otiier applicable legal documents, aggravating 
circumstances, extenuating circumstances of 
criminal liabilily and how to handle Ihem. If the 
defendant is not guilty, the judgment musl clearly 
slate tiie grounds that the defendant is not guilty 

and the resolution of his / her honor, rights and 
legitimate interests in accordance with law and in 
the judgment of the defendant. The trial panel can 
accept appeals and protests based on the provisions 
of the Criminal Code and other legal documents. 
Here we need to clarify what other legal documenls 
are? Does the criminal ease include? 

Thirdly, how to understand the basic facts of 
similar nauire in the practice of law application. 

There is currently no con.sensus on how the 
basic facts are understood, so the situation remains 
the same, but the courts that apply precedeni have 
differeni views. The court held that it was a basic 
episode but another court did not consider it a basic 
episode. 

Fourthly, the current number of criminal cases is 
small. 

4. Solutions to promote the role and 
responsibility of judges in the construction and 
application of criminal cases in Vietnam today 

Firstly, raising awareness and renewing judicial 
thinking for Ihe judges' staff in the process of 
carrying out the trial task. 

The application of case law as a supplementary 
law source lo increase the persuasion of the Court's 
judgments has become a prominent trend in the 
conieni of the Court's judgments. 

The judges are those who participate directly in 
the work of the Court. Therefore, in order to apply 
case law as a supplementary law source to increase 
the conviction of the Court's judgments, it is 
necessary to first rai.se the awareness of law 
application, and Ihe application of case law. This is 
considered an important factor in making all 
activities of law apphcation in people's courts 
always ensure consistency in the practice of trial. 

Only when the team of Judges are truly fluent in 
Ihe law when applied, tiien they wdl hear the law 
properiy. The regular publication of the rules of the 
Supreme People's Court will be a means to help 
Judges in countries to update laws and improve 
their qualifications and trial experience. The 
reference to case law and the proper apphcation of 
legal provisions in the process of resolving cases 
will be an effective method forjudges in Viemam 
to make the right, legal and appropriate decisions, 
persuasion of Ihe public. 
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It is necessan lo mainuiin regular discussion of 
case law al courts of all levels, regularly fostering 
knowledge on how to look up case law and using 
case law when handling ca-es. Whenever a 
Supreme People's Court issues a new precedeni 
that has not had a precedent or precedent law dial 
replaces the old precedent a research discussion 
should be held. The training of knowledge of case 
law is not exclusive to judges bui must be 
maintained in training insiiiutions of judges, 
secretaries, experts and examiners of Ihe Court 
branch. 

Secondly, strengtiiening training on case law. 
skills lo apply case law in judges' professional 
training program, 

Il is necessaPr' lo strengthen the case-related 
training conieni into the training programs of 
judicial titles in general and tite professional 
training curriculum in particular. Detail: 

Strengthening the development of private 
lessons on case law in the curriculum of 
conipuLsory subjects, electives or exu-a-curricuiar 
activities; building a number of appropriate 
modules on die skills of Judges related to case law 
in Ihe professional training program. 

Or to build an independent course of Judge's 
skills related to case law in the elective subjects of 
training, letraining. credit-based training programs, 
especiall) training programs, about the mal. 

Whcdier building a law lesson in a compulsorj' 
program or in elective subjects, it is necessarv to 
ensure lhal the conieni of ttaining on law praciice in 
the general view consists of tw o specific parts: case 
law theory, case law / common practice skill and 
c.ise law practice / practice practice. 

Thirdly, open training courses for the Judges in 
identifying similar details 

In fact determining the same details is also Ihe 
delennination of the scope of the rule of law 
(mandatory element of case law). Therefore, die 
content of training to identify similar circumsiances 
needs to fix'us on the following: (i) Equipping 
methods of delennining the compulsorv' elements 
of case law forjudges on the basis of faclors: Basic 
facts of tile case considered by the coun: arguments 
leading to decisions, decision: (ii) Equip basic 
judgment •-kills for the judges. The content of the 
case selected by the Supreme People's Court to be 

published as a case-making law has ni > '-
die Courts at all levels cannot delerinuK die basic 
circumstances, they will not he ;dde to apply die 
case effectively. 

Fourthly, il is necessary' to build a basis for 
applying criminal cases during trial 

In order to solve this problem m order to ensure 
dial die value of aU kinds of case law (criminal law, 
civil law. administrative case ...) is guaranteed to 
be applied equally in practice, it is necessary to 
study the handling philanthropy in one of two 
directions: amending and supplementing Article 
260 on criminal law provisions; or provideing 
written instructions to explain the provisions of 
Article 260 on the application of criminal cases. 

Fifth, to issue a separate process on the order, 
procedures, scope of selection, publication, 
application and expansion of the scope of criminal 
cases in order to increase the number of criminal 
cases. 

It IS necessar>' to provide more detailed 
provisions for criteria for selecting precedents in 
the direction of expanding the scope of criminal 
law for other acts and circumstances with differeni 
signals, m criminal proceedings and civil 
responsibilities, in criminal cases ..., Especially 
with Ihe criteria of Ihe judgment, Ihe decision musl 
be "standard", the Supreme Court needs a clear 
explanation and guidance based on what criteria, 
what level, a judgment, a decision The survey is 
considered lo be standard. Regarding Ihe content, 
form of judgments, decisions of the Court must 
meet lhe requirements. Only when there are such 
clear criteria and regulations can the Courts as well 
as individuals and organizalions in socieiy be able 
to consider and select and propose judgments and 
decisions thai meet Ihe criteria? This issue is a 
precedent and then, the choice of the Council of 
Judges of the Supreme Court is also convincing. 
Cleariy and more specifically regulating subjects, 
responsibilities to receive opinions and 
accountability for receiving opmions of subjects in 
the stage of collecting comments on judgments and 
decisions proposed for selection into projects rate. 
Public disclosure in the process of obtaining 
opinions will avoid having the competent subjects 
impose subjective opinions wh^r >L-lecting and 
announcing precedent-- • 
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MOT SO VAN BE VE VAl TRO, TRACH NfflEM 
CtJA T H X M P H A N TRONG XAY D^NG VA AP DUNG 

AN L$ HINH SlJ 6 VIET NAM HlfN NAY 

• HOANG VAN TOAN 
Giang vien Khoa Dao tgo Thdm phdn 

Hoc vi0n Too dn 

T 6 M TAT: 
Nh3n thd'c ro vai tr6, trach nhiem cua tham phan trong xay ditng va ap dung an le hinh SU 

Ichong chi giiip th£m phan giai quyet dung vu an, ma con gitip tang cifdng nhSn thii"c cija cac tham 
phdn ve gia tri v^ y nghTa cua an le hinh sU trong xay difng va dp dung thong nhat phap luat. 

TCf khoa: Tham phdn, dn 1$ hinh sU, vai tro, trach nhiem, phap luat. 
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