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SHAREHOLDERS' AGREEMENTS UNDER THE LAW OF SOME COUNTRIES IN THE WORLD 
Abstract: The business practice has already acknowledged the conclusion of many shareholders' 

agreements which are considered not only as "founders'agreements" but also as shareholders' 
agreements concluded even after the formation of corporations. This is, however, not the case of 
Vietnam where no provisions on such agreements are covered in the law on enterprises. The paper 
examines the law on shareholders' agreement of some countries in the world in which some legal 
precedents and practices related to shareholders' agreements are specifically analysed. It also points 
out factors influencing the validity of shareholders' agreements in different cases. On that basis, the 
paper argues for the significance ofthelaw on shareholders'agreements and outlines some relevant 
legal provisions in this regard that need to be included into the law on enterprises of Vietnam. 
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Nam 2014, Tgp chi CNN tiing ddn nghien 

ciiu ciia gido su Noam Wasserman, 

Trudng kinh doanh Harvard (Harvard 

Business School) khdo sdt 10.000 nhd sdng 

lap cdng ti khdi nghipp, kat qud cho thdy 
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65% cdc dy dn khdi nghipp that bgi vi mdu 

thuan giiia cdc nhd ddng sang lap.*'' Mpt 

trong nhirng nguyan nhan dan din that bgi 

chinh Id giiia cac cd ddng nay phat sinh mdu 

thuin khdng tbi gidi quylt dugc do giira hg 

khong tdn tgi bdt ki quy udc nao rd rang tiir 

(1). Jennifer Alersever, Fighting Co-Founders Doom 
Startups. https://money.cnn.com/2014/02/24/small 
business/startups-entrepreneur-cofounder/, iruy cap 
06/5/2019, 
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ddu vd mang tinh phdp li. Trong thdi ki 
"quoc gia khdi nghipp" tgi Vipt Nam nhu 
hipn nay, van te thod thugn cd ddng (TTCD) 
dugc nhdc din nhilu ban khdng chi diing Igi 
giira cdc cd ddng sang Igp. Tuy nhian, Lugt 
Doanh nghipp hipn hdnh ciing nhu cdc van 
ban lugt doanh nghipp trudc day vd ngay ca 
dy thdo lugt doanh nghipp siia ddi ndm 2019 
cung chua cd quy djnh ndo ve TTCD. Phai 
chdng TTCD bdn chat ciing nhu mpt hgp 
dong dan thuan dugc ki ket, thyc hipn, gidi 
quylt tranh chap dya theo quy djnh cua phdp 
lu§t ddn sy? Tren co sd nghien cim quy djnh 
phdp lugt ve TTCD ctia mgt sd nude, bdi viet 
de cgp cdc khia cgnh phdp li xoay quanh 
TTCD dudi goc nhin so sdnh, tir dd trd Idi ba 
cau hdi: 1) TTCD la gi?; 2) tinh hipu lyc cua 
TTCD; 3) vi sao phdi quy djnh TTCD trong 
phdp lugt doanh nghipp. Thyc tl, cd ddng co 
tha da tham gia nhieu thoa thugn vdi nhau 
hogc vdi ban thii ba nhdm tgo tien de, chudn 
bj tot nhat cho sy ra ddi ciia doanh nghipp 
vdi tan gpi Id thod thugn tian doanh nghipp 
(pre-incorporation agreements).'^'Tuy nhian, 
trong phgm vi bai viat nay khdng nghian cuu 
cdc logi thod thugn tian doanh nghipp md chi 
xoay quanh thod thuan giira cac cd ddng 
dugc ki ket sau khi cdng ti dugc thdnh lap. 

1. Khdi nipm vd vai trd cua thoa thuSn 
CO ddng 

Tu nam 1983 trong mpt bai vilt nghien 
ciru vl sy cdn thilt cua thod thugn cd ddng, 
tdc gid Crawford vd Gratias da djnh nghia: 
"Thoa thugn cd ddng Id mpt vdn bdn hap 

phdp dieu chinh mdi quan h^ giira mpt sd 
hogc todn bd cd ddng trong mdt cdng ti ddng".'^^ 
Theo Uy ban Phap luat cdng ti ciia Hipp hpi 
Lugt su thanh phd New York, "TTCD Id thod 
thugn giua hai hay nhieu cd ddng cua cdng ti 
thudng duac sir dung trong viec ket ndi vdi 
cdc quy ddu tir tu nhdn vd mgo hiim. cdc lien 
doanh vd cdc giao dich khde cda cdng ft'".'"*' 
Theo tdc gia Ricardo Molano-Ledn thi TTCD 
Id mgt cdng cy hgp ddng da gidi quylt nhiing 
cang thang giira cac cd ddng ciia cdng d.*̂ ' 
Trong khi dd, Lugt Cdng ti ciia tilu bang 
Florida tgi Dilu 607.0731*̂  V y dinh: "607.0731 
Thoa thugn cd ddng: 

I) Hai hay nhieu cd ddng cd the quy dinh 
cdch thirc md hp se bd phieu bieu quyet bang 
cdch ki mpt thod thugn ". 

Vdi cac cdch djnh nghTa tren, cac van 
ban phdp lugt dau tap tnmg vao ba van dl 
cua TTCD: chu tha ciia TTCD; npi dung ciia 
TTCD vd myc dich cua TTCD. Dii dugc 
djnh nghia nhu tha nao thi TTCD diu dugc 
hiau la sy thoa thugn giira hai hay nhiau co 
dong cong ti vdi nhau ve van de nao do lien 

(2). Harty G Henn and John R Alexander, Laws of 
Corporations and Other Business Enterprises, West 
Academic, 1983, tr. 246. 

(3). Nguyen van: "A shareholders' agreement is a 
legal document that governs the relationship between 
some or all of the shareholders of a closely held 
corporation", Crawford, W. E., va P. O. Gratias. 
"Shareholders' Agreements-A Need for Greater 
Flexibility", Can. Tax J.. 31, 1983, tr. 257. 
(4). Corporation Law Committee of the Association 
of the Bar of the City of New York, 'The Enforceability 
and Effectiveness of Typical Shareholders Agreement 
Provisions", The Business Lawyer, 2010, ti. 1153 -1203. 
(5). Ricardo Molano-Leon, "Shareholders'agreements 
in Close Corporations and Their Enforcement in the 
United States of America", Vniversitas, 117, 2008, tr. 
219-252. 
( 6 ) . Dieu 607.0731 Chircmg XXXVl Business 
Organizations (Lugt Tieu bang Florida), 2016, 
https://law.justia.com/codes/florida/2016/title-xxxvi/, 
truy cap 06/5/2019. 
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quan dan cdng ti, den quyan Ipn ciia cd ddng. 
Dd cd tha la quyan biau quylt cua cd ddng, 
quyan da cir ngudi vao cac chiic danh qudn li 
hay khd nang. diau kipn chuyan nhugng cd 
phdn cua cd ddng. Ki kit TTCD thudng Id 
cdch phd bian giiip cdc nhdm cd ddng (md 
timg ca nhdn cd tha chi ndm giir mpt phdn nhd 
cd phdn) hogt dpng phoi hgp da tgo thdnh mgt 
nhdm cd ddng cd anh hudng Idn. TTCD 
thudng dem Igi cho ngudi tham gia quyan uu 
dai mua cd phdn nau cd ddng khac trong thod 
thugn muon bdn. Cdc thod udc ndy ciing cd 
tha bao gdm cdc diau khodn yau cau ngtrdi 
tham gia khdng bdn cd phdn trong khoang thdi 
gian nhdt djnh. Ngodi ra, nd ciing cd tha bao 
ham cac vdn da nhu cdch thiic ban chpn hgi 
ddng qudn trj hogc chu tich hpi ddng qudn m.*̂ * 

Tgi Vipt Nam, TTCD khdng dugc vien 
dan trong bat ki diau lugt ndo. Tuy nhien, 
thyc tien ddu tu kinh doanh nhirng nam gan 
ddy cho thay TTCD ngdy cdng dugc quan 
tdm nhiau ban nhung "thod thugn ndy chi 
dupe ki rieng giira mpt sd thdnh vien hogc 
cd ddng vd cd gid tri rdng budc giira ede 
thdnh vien hogc cd ddng do ".'̂ ' 

Thyc chat, TTCD vd bdn diau le cdng ti 
dau xoay quanh dieu chinh mdi quan he giiia 
cdc CO ddng, cd ddng vdi cong ti, quyan ctia 
cd ddng, van da qudn li cong ti vd la co sd da 
gidi quyat nhirng khue mdc, tranh chap nau 
xdy ra trong qua trinh quan li, diau hdnh 
cong ti. Hay cd tha noi, bdn diau le cdng ti 
cung chinh la mpt logi TTCD nhimg la thod 
thugn dugc cam kat bdi tat ca cdc cd dong 

cua cdng ti (n^y cd nhirng co Jont; gia " 
sau vdo cdng ti ciing phdi tudn thii) -̂̂  '̂  ^ 
thod thugn tgi thdi diim thdnh Igp "-"•̂ "̂  '' 
Cdn TTCD dugc hiiu theo nghTa rpng la 
thoa thugn giira hai hay nhiau ha> '̂ t ca 
ddng ve nhirng van dl lian quan dan npi bp 
cdng ti. Vi vay. giira hai van ban nay vaii c6 
sy khdc bipt: Thir nhdt, khdng gidng dieu I? 
cdng ti, TTCD khdng phdi la tdi lipu bdt 
huge phdi cd trong cong ti. TTCD chi dugc 
Igp khi cdc cd ddng thdy can thiet. TTCD c6 
thi dugc ki kit tgi thdi diim uudc hoac sau 
khi cdng ti dugc thdnh Igp. Thir hai, TTCD 
thdng thudng dugc cdc cd ddng tham gia ki 
kit giu bi mgt vi nd khdng phai Id tdi lipu c6 
nghTa vy phdi cdng bo cho ben thir ba biet. 
Day c6 thi dugc xem Id li do ma mdc du da 
cd dilu Ip cdng ti nhung cd ddng van c6 nhu 
cdu ki kit TTCD nham dem Igi nhiing quyen 
Igi dgc thii cho cd ddng tham gia thod thugn 
vd dieu do Igi dugc giu kin. Thu ba, neu nhu 
dilu Ip cdng ti dugc vi von nhu "bdn hien 
phdp" cua cdng ti vi no rang bugc tat ca co 
ddng cong ti cung nhu chinh cong ti dd phdi 
tuan thu thi ngugc Igi, TTCD chi rdng bupc 
nhung chii tha tham gia thod thuan. Ngodi ra, 
dieu le cdng ti cdn co hipu lyc ddi vdi ben 
thii ba nhung ben thir ba cd thi khdng bilt vd 
khdng cd nghTa vu phdi bilt cd su tdn tgi cua 
TTCD. Thir tu, vi dilu Ip cdng ti la vdn ban 
bdt bupc phdi cd khi thdnh lap doanh nghipp 
nan phdp lugt c6 quy djnh cac dilu khodn tdi 
thieu can cd trong mgt ban dilu Ip vd phdi 
dugc thdng qua hogc dang ki bdi ca quan 

' Trong khi dd. 

(7), OECD Principles of corporate governance, 2004. 
tr. 35 
(8). Truong Nh t̂ Quang, Phdp lugt ve doanh nghipp -
cdc vdn de phdp licabdn. Nxb. Dan tri. Ha Noi. 2016, 
tr. 233. 

(9). Dieu 8, Dieu 18 Lu t̂ Cong ti Anh nam 2006, 
http7/www.legislation.gov.uk/ukpga/2006/46/contents' 
truy C9p 06/5/2019. 

(10). Dieu 25 Lugt Doanh nghipp nSm 2014. 
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npi dung ciia TTCD hodn todn do cdc ban tham 
gia quylt djnh lya chpn. Nhu vdy, rd rdng 
dudi gdc dg vl lugt doanh nghipp, TTCD la 
vdn ban phdp li khdc bipt vdi diau Ip cdng ti, 
khdng bdt huge vd chi diau chinh mdi quan 
hp giira cdc chu tha tham gia thoa thugn 

Dudi gdc dp qudn trj cong ti, TTCD cd 
thi dugc xem la each da mpt nhdm cd ddng 
tham gia thod thugn (cd thi Id nhung cd ddng 
sdng Igp) "leo ldi"c6ng ti theo hudng minh 
mudn thong qua quyan quyat dinh cdc van 
de quan trpng hogc quyan de cii hay chi djnh 
ngudi vdo cdc chiic danh quan li, diau hdnh 
ciia cdng ti. Bdi le, thong thudng TTCD se 
trao cho ngudi tham gia thod thugn quyan Igi 
cao hem so vdi ngudi khdng tham gia thod 
thugn. Ngodi ra, TTCD dugc nhin nhan nhu 
dieu khoan quan trgng de giai quyat nhung 
trudng hgp bl tdc cua cdng ti (deadlock)."" 

(11). Deadlock (be tSc) 14 tinh trgng khong the ho?t 
dpng do sy ph&n doi ho^c thieu sy thoa hi^p. Be tac la 
kcl qua ciia sy chong doi khong ngung cua hai lyc 
lupng ho^c phc phai. Trong lu^t cong ti, thu^t ngir 
nay the hi^n v i ^ ho^t dpng ciia mpt cong ti bj be tac 
do m^t ho5c nhieu hon mpt nhom co dong ho§c thanh 
vien hpi d6ng quan trj khong dong y voi mpt so chinh 
sAch ciia cong ti. ThiMit ngii the hi?n trong Di6u 
l4A.12-7(l)(a)(b) Lu?t Cong ti kinh doanh ciia bang 
New Jersey, Hoa Ky, https://iaw.justia.com/codes/ 
new-jersey/2013/titIe-14a/section-14a-12-7/, truy c$p 
10/04/2019, theo d6 quy djnh: "a Cdc c6 dong trong 

cong ti bi chia re vi bieu quyet den muc md, trong 

khodng thai gian bao gom cd hai cugc hgp thirang 

nien hdng ndm lien tiep dtrpc to chirc, hg that bgi 

Irong viec bdu ngtrdi ke nhifm cdc thdnh vien trong 

/i(Ji dong qudn trj md co nhi^m ki se het sau vi^c bdu 

ndy. b. Thdnh vien HQI ddng qudn trj cua cong ti. hogc 

I ngudi hogc nhieu ngudi co thdm quyen qudn li trong 

hdi dong qudn trj, neu cdc quy djnh trong giay chiing 

nhgn ddng ki kinh doanh quy dinh tgi diiu I4A -5-21(2) 

CO hieu Igc. khong the ihgc hi^n mgt hogc nhieu vdn de 

quan trgng doi viec viec qudn li cong ti". 

Vdi nhirng diau khodn trong TTCD dd dugc 
ki kat trudc dd cd the giup cd ddng bat ddng 
quan didm thoai vdn nhanh hoac gitip cdng ti 
thoat khdi nhimg cupc tranh chdp, kipn tyng 
khdng dang cd. 

Dudi gdc dg ve lugt hgp ddng thi TTCD 
dugc xem la mpt hgp ddng khi dap ling day 
dii cdc diau kipn cd hipu luc ciia hgp ddng. 
Tuy nhidn, TTCD khdc vdi nhung hgp ddng 
dan sy thdng thudng bdi npi dimg cua thod 
thugn uan quan vd/hoac anh hudng din van 
da quan li npi bg ciia cong ti. Do dd, npi 
dung cua TTCD cdn chju sy rang bupc ciia 
phdp lugt doanh nghipp hay phdp lugt cdng ti 
cua mdi qudc gia. 

Tdm lai, TTCD la thod thugn giiia hai 
hay nhieu cd ddng ciia cdng ti ve van da lian 
quan tdi cdng ti va/hogc quyen Igi cua co 
ddng. Thoa thugn cd tha dugc lap trudc hogc 
sau khi cdng ti da ra ddi, trong do, quy djnh 
bd sung va/hogc cy tha ban, rd rdng ban mpt 
sd dieu khodn dgc thu nhdm gia tang quyen 
Igi cho mpt nhdm cd ddng tham gia thod 
thugn hoac nhdm gdp phan quan trj cdng ti 
hipu qud, la co sd gidi quyet tranh chap khi 
cd xung dgt npi bp. 

2. Mdt so khia canh phdp li ve thoa 
thuan CO dong 

Nhu da da cap d tren, TTCD khong dugc 
quy djnh trong phap luat Viet Nam. Tir quy 
djnh phap lugt ve TTCD ciing nhu thuc tien 
cua mpt sd nude tren tha gidi, cd the thay 
mpt s6 khia cgnh phdp li ve TTCD nhu sau: 

Thir nhdt, vl chii tha tham gia TTCD 
Hien nay dang tdn tgi ba quan diem khac 

nhau ve chu tha cua mot TTCD: 
Quan diim dau tien cho rang chii tha 

tham gia TTCD bat bupc phdi la cac c6 dong 
hogc cac nhdm cd ddng cua ciing mpt cdng ti. 
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Theo phdp lugt cua Dire, mgc dii khdng nau 
dich danh TTCD nhung thira nhdn thod thugn 
giira cdc thdnh vioi cdng ti. cac nhdm cd dwig 
cdng ti nhu mgt sy bd sung cho dilu Ip trong 
trudng hgp nhirng van da dd chua dugc lugt 
cdng ti quy dinh."'̂ * Cdch hiau nay ciing dugc 
iing hg vd dp dyng tai Thyy Sy.*'̂ ' Ngodi ra, 
chii tha tham gia TTCD khdng nhdt thiet phai 
bao gdm tdt cd cdc cd ddng, nghTa Id thod 
thugn dugc ki kat cd tha giira hai hay nhiau 
hay tat ca cd ddng vdi nhau. Quan diam na\-
dugc tha hipn rat rd trong Lugt Cdng li ciia 
mpt so bang ciia Hoa Ky, cy tha d mpt sd 
bang nhu Flonda,"'*' Delaware."'' Ngoai ra. 
lugt ciia bang Florida cdn phan bipt giira 
"shareholders' agreements" (tgm djch Id Thoa 
thugn cd ddng) va "shareholder agreements" 
(tam djch Id Thda thugn vdi cd ddng.) Theo 
dd, "shareholders' agreements"*'̂ * dugc hiau 
Id thod thugn giiia cdc cd ddng (hai hogc 
nhieu cd ddng vdi nhau), cdn "shareholder 
agreements"*'̂ ' la thod thugn giira cdc cd 
ddng ciia cdng ti vd se cd hipu lyc vdi chinh 
cdng ti khi dugc sy chap thuan ciia tat cd cdc 

(12). Khoan 5 Dieu 23 Lu?t Cong ti co phan Diic nam 
1965, ht̂ ://www.gesetze-im-interaetde/englisch_ aktg/, 
truy c|p 06/5/2019. 
(13) Yu M Zhoraokui, Oiha Burlaka, and V H 
Zhomokui, "Shareholders Agreement: Comparative 
and Legal Analysis of the l̂ egislation and Legal 
Doctrine of Ukraine, EU Countries and USA", 2018, 
tr. 288 - 300. 
(14). Dilu 607.0731 Chuong XXXVl Lugt Tik bang 
Florida, ddd. 
(15). DiSu 350, Phan 8. Chuong 1 Lugt Khung v£ cong 
ti - General Corporation Law (Lugt Tieu bang Delaware 
1953), https://delcode.delwar.gov/tille8/c001/, truy 
C9P 06/5/2019. 
(16). Dihu 607.0731 Chuong XXXVl Lu4t TiSu bang 
Florida, tldd. 
(17). Dieu 607.0732 Chuang XXXVI Luft Ti6u bang 
Florida, tldd, 
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CO ddng cua cdng ti tgi thdi diem ki k̂  
thugn, hay ndi each khdc Id thoa thugn cua 
tdt cd cdc cd ddng ciia cdng ti. 

Trong khi dd, quan diim thii hai ma 
rpng tham chu thi cua TTCD; cy tha, mpt 
ben cua TTCD bdt bupc phai Id cong ti do. 
Bdi la nlu chi la tiiod thugn giira cdc co dong 
khi khdng dugc cdng ti chdp thugn thi thod 
thugn dd khd cd tbl dugc thyc hipn. Theo 
quan diim cua Stepanov D.Y, li do cdiig ti Id 
mpt phan cua TTCD bdi vi dgi hpi ddng co 
ddng se phdi thyc hipn theo quyat djnh cua 
cdc tiidnh vien trong cdng ti, trong dd cd cdc 
thdnh vian Id cdc ben cua TTCD. Cong ti c6 
thi la mgt ben cua mgt thod tiiugn neu tat cd 
cd ddng ciia nd tham gia hogc mgt thod 
thugn md khdng lian quan tdt cd cd ddng 
nhung cdng ti chi nhan quyin chii khdng 
phdi chju nghTa vu tii ben khdc ciia thod 
thuan.*'̂ * Cdch tilp can ndy dugc ghi nhan 
tran thyc tiln TTCD tgi Anh. (Juan diim ndy 
ciing dugc mpt sd lugt su, nhd nghien ciru tgi 
Vipt Nam thira nhgn."^^ 

Quan diem cudi cung md rpng chii the 
tham gia TTCD den cac ben thii ba ben 
ngodi cdng ti nhung co lian quan den cdng ti 
nhu nhd ddu tu tiam nang, chit ng cong ti.*^ * 
Vi du: ngan hang cho cdng ti vay tiln nhung 
li do chap nhdn cho vay vi tin tudng cdc nhd 
quan li hipn tgi ctia cdng ti, do dd, ngan hdng 
vd cdng ti tham gia mpt thod thugn vdi dieu 
khodn neu cdng ti bd nhipm ban dilu hdnh 
mdi phdi dugc sy chdp thugn cua ngan hdng. 

(18). Yu M Zhomokui, Olha Burlaka, and V H 
Zhomokui. sdd, tr. 288 - 300. 
(19). Truong Nh$t Quang, sdd, tr. 233. 
(20). Yu M Zhomokui, Olha Burlaka, and V H 
Zhomokui, sdd, tr. 288 - 300. 
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Tdm Igi, TTCD chi don thudn la nhimg 
thod thugn, cam kit dugc thyc hipn giira cac 
cd ddng cua cdng ti vd chu tha tham gia 
TTCD cd thi Id hai ho^c nhilu hogc tat cd 
cdc cd ddng ciia cdng ti. Bdi le, cdng ti 
khdng tbl trd thdnh cd ddng ciia chmh minh. 
Tuy nhian, cd trudng hgp thod tiiugn giira 
cdc cd ddng Igi cd rang bugc ddi vdi cdng ti 
khi thod thugn do dugc chdp thugn bdi tat ca 
cd ddng bode khi dugc ghi nhdn trong dieu 
Ip ho§c mgt vdn bdn ngi bp ciia cdng ti (tinh 
hipu lyc cua TTCD se dugc phdn tich trong 
nhirng phdn sau). Ddi vdi ban thii ba thi 
khdng tha coi hp la cd ddng va tham gia vdo 
cdc thod thuan lian quan quyan qudn li cdng 
ti, quyin vd nghTa vy ciia cd ddng nhdm 
trdnh cdc tdc dpng tiau eye nhu xam phgm 
quyin cd dong hay tiam tdng nguy ca cua sy 
chilm dogt, thdu tdm mua Igi cdng ti. 

Thu hai, ve cdc logi TTCD 
Cd nhiau each phan logi nhung bdi viet 

ndy lya chpn vipc phan logi TTCD dya tran 
npi dung ciia thoa thugn. Theo dd, TTCD 
dugc chia thdnh ba logi: 1) TTCD lien quan 
tdi quyen biau quyet; 2) TTCD lian quan tdi 
vipc chuyen nhugng cd phdn va 3) TTCD 
tian quan tdi vipc qudn li cdng ti. 

- TTCD lian quan tdi quyan biau quyat 
Quyen biau quyet Id quyen ca ban cua cd 

ddng vd dugc ghi nhdn bdi cac nhd Idm lugt.* '̂' 
TTCD lien quan tdi quyen bieu quyet ve cac 
van de cua cdng ti phd bien nhat hien nay la 
thod thugn gpp quyan bieu quyat (pooling 
agreement) - sau ddy gpi la thod thugn ggp. 

thudng dugc thyc hien thdng qua uy thac 
bieu quydt (voting trust). 

Tgi Hoa Ky, trudc ddy, TTCD lien quan 
tdi quyan biau quyat khdng cd hipu !uc bdi 
thdm phdn cho rang 1) quyen bieu quyat 
khdng tach rdi khdi cd phdn; 2) trong cdc 
cupc hgp cua cdng ti, cd ddng cd nghTa vy 
biau quyet vi Igi ich ciia cdng ti.'^^' Tuy 
nhian, Lugt mdu ve cdng ti kinh doanh 
(Model Business Corporation Act) ra ddi da 
dua ra cdc quy dinh de cdng nhgn hipu lyc 
vd tinh bdt huge thi hdnh ciia cdc TTCD lian 
quan tdi biau quylt gdm "pooUng agreement" 
(tgm djch la thod thugn ggp/^^' vd "voting 
trust" (tgm djch la uy thac bieu quyet).*̂ *̂ 

(21). Diim a khoan 1 Difiu 114 Lu§t Doanh nghipp 
Vî t Nam nSm 2014 quy dinh: "Cd dong phd thong cd 
cdc quyen sau ddy:... thgc hien quyin bieu quyet trgc 
tiep hogc thong qua dgi dien theo uy quyin hogc theo 
hinh thuc khdc do phdp lugt, diiu 1$ cong ti quy dfnh ". 

(22). Ricardo Molano-Leon, sdd, tr. 219 - 252. 
(23). Pooling agreement (thoa thu^n ggp) \k mgt hpp 
dong giira hai co dong tro len trong c6ng ti, thod 
thu|n rang cac co phan ciia hp se tro thanh mpt khoi, 
nghia la cic co dong nay se bieu quyet cung mpt cich. 
Do d6, thong thuang cac co dong nay se t̂ o ra mpt 
"voting trust" (uy thac bieu quyet) b§ng cich gpp 
quyen bieu quyet ciia hp va chuyen n6 cho ngudi 
dupe uy thac. Theo Official Comment ciia Dieu 7.30 
Lu t̂ mau ve cong ti kinh doanh Model Business 
Corporation Act 2016, Hoa Ky, quyen bieu quyet ciia 
tat ca cac co dong tham gia uy thac bieu quyet se 
dirpc gpp Igi, http://www.lexisnexis.com/documents/ 
pdf/2008061809 i347Jarge.pdf, tiuyclp 06/5/2019. 
(24). Voting trust (uy thac bieu quyet) la vi?c mpt co 
dong tra len chuyen quyen bieu quyet cua c6 dong 
nay cho mpt ngucri dupe uy thac trong mpt khoang 
thai gian. Tuy nhien, co dong uy thac van giir 1̂1 Ipi 
ich kinh tl (c6 tiic va cac khoan Ipi nhugn tir co phin) 
cua CO phan nay nha mpt chung nhan uy thac dupe 
phat hanh boi ngucri nhan uy thac. Sau khi nhan co 
phin tu ngu6i uy thac, nguoi nhgn uy thac co quyen 
bî u quy t̂ nhan danh chinh minh. Dieu 7.30 cua Lugt 
mau ve cong ti kinh doanh Model Business Corporation 
Act quy djnh: "Mgt hogc nhiiu han mgt co dong co 
thi tgo ra uy thac biiu quyet. chuyen cho ngudi dugc 
uy thac quyin bieu quyit bdng cdch Id mgt thoa thugn 
dgt ra cdc quy dinh uy thac vd chuyen co phdn cho 
nguai nhdn uy thac ". 
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Phdp luat Dire ciing ghi nhgn thod thugn 
ciia cd ddng lian quan tdi quyan biau quyat. 
Vipc cdc cd ddng bd phiau hogc khdng bd 
phiau theo thod thugn deu dugc chap nhgn.''* '̂ 
Tod dn Tdi cao Lien bang Diic thua nhgn 
"pooling agreement" (tiang Ehk: Poolvertrage) 
vd djnh nghia nd khdng chi Id thod thugn 
giira cdc cd ddng cimg nhdt tri biau quyat 
trong dgi hpi ddng cd ddng md cdn Id thod 
thugn ddm bdo duy tri so lugng cd phdn gpp. 
Theo dd, cdc thanh vian trong nhdm gpp de 
ddm bdo cd phan gpp dugc giii nguyan se 
khdng bdn cd phan md khdng cd sy ddng y 
ciia cdc thdnh vien cdn Igi bode se chao bdn 
cd phan ciia minh cho cdc thdnh vian cdn Igi.*̂ ** 

- TTCD lien quan tdi vipc chuyen nhugng 
CO phan 

v l nguyen tac, cd ddng cd quyan ty do 
chuyan nhugng cd phdn. Phap lugt Vipt 
Nam*'̂ ' hay phdp lugt cdc nude deu thira nhdn 
tinh kha nhugng ciia cd phdn hay phdn vdn 
gdp trong cdng ti. Tuy nhian, vi cdc li do nhu 
cdc thanh vian sdng Igp cdng ti mudn cdc 
thdnh vien cam kat gdn bd trong thdi gian dau 
khdi nghipp nan hp ki thod thugn hgn cha 
quyen chuyin nhugng phan vdn gdp trong 
thdi gian nhdt djnh hogc vi sg mat quyan 
kiam sodt cdng ti vao tay ngudi ngodi nen cdc 
cd ddng cdng ti thod thugn neu cd cd ddng 
muon bdn cd phan thi phai uu tien ban cho 

(25). Markus Roth, "Shareholders' Agreements in 
Listed Companies: Germany", Available at SSRN 
2234348. 20\i, a. •i. 
(26). Markus Roth. sdd. tr. 3. 
(27). Diem d khoan I Dî u 114 Lugt Doanh nghipp 
nSm 2014 quy djnh: "Co dong pho thdng cd quyin... 
tg do chuyin nhugng co phdn cua minh cho nguai 
khdc. trie truang hgp quy djnh tgi khodn 3 Dieu 119 
vd khodn I Diiu 126 cua Lugl ndy ". 

cac cd ddng nay tnrdc m$c du so cd ph . 
khdng rai vao trudng hgp bj hgn che c 
nhugng do lugt dinh'"'' ho$c dc gî *̂ "̂ ^̂ ^ 
nhimg vdn dl lian quan din qudn li cong >, 
vi dy nhu deadlock (tgm djch la ĉ f ^ '̂̂ " 
khodn gidi quylt bl tdc) md >eu cau co dong 
nhd phdi bdn cd phdn ciia minh. Tren tiiyc te, 
cdc dilu khodn TTCD vl npi dung ndy 
thudng dugc bdt g$p vdi nhihig hinh thuc ^ 
sau: 1) hgn chi chuyin nhugng co phan 
trong khodng thdi gian nhdt djnh; 2) uu tien 
bdn cd phdn cho cdc c6 ddng cua cdng ti; 
3) cdc cd ddng cdn Igi phdi mua cd phan khi 
CO cd ddng muon bdn hogc khi phdt sinh sy 
kipn theo thod thugn; 4) yau cau co ddng 
phdi bdn cd phdn khi phdt sinh sy kipn theo 
thod thuan; 5) yau cdu dugc ciing bdn co 
phan khi cdc cd ddng khdc bdn; 6) yau cau 
cac cd ddng khdc phdi cung ban khi co dong 
dd bdn CO phan. 

- TTCD uan quan tdi vipc qudn li cdng ti 
Mpt trong nhiing myc dich dl thiic day 

cdc cd ddng tham gia mgt TTCD chinh Id 
vdn dl qudn li cdng ti, hay ndi each khdc Id 
quyin kiem sodt, chi phdi cdng ti. Vi vgy, 
nhirng dilu khoan thudng xudt hipn bao gom: 
1) quyan chi dinh ngudi vao cdc chuc danh 
qudn li cdng ti; 2) quyen quyet djnh ho§c 
phii quydt nhirng van da quan trpng cua cdng 
ti nhu sira doi, bd sung dilu Ip cdng ti; to 
chiic Igi cdng ti; thyc hipn cac dy an ddu tu 
Idn; bdn tdi sdn Idn cua cdng ti; ki cdc hgp 
ddng cd khd ndng anh hudng tai sdn cdng ti 

(28). Tgi khoan 3 Dilu 119 Lugt Doanh nghi?p nfim 
2014 chi quy djnh hgn chi chuyen nhû n̂g c6 phan 
pho thong ciia co dong sing Igp trong 3 nSm dau. 
(29). C4c di6u khoan nay dupe vî t dya theo mpt sA 
hpp dong/TTCD cua mpt s6 cong ti, Truong Nhgt 
Quang, sdd, tr. 8 - 45. 
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(vay. bdo lanh...). Rd rdng vdi nhiing diau 
khodn tran thi TTCD da trao cho ngudi tham 
gia thod thugn nhimg quyin ndng Idn han so 
vdi cdc cd ddng cdn Igi cua cdng ti. 

Thir ba, ve hinh thiic ciia TTCD 
Nhin chung, phdp lugt mpt sd nude quy 

djnh hinh thirc cua mpt TTCD la van bdn cd 
chir ki cdc ban nhu Ukraine, Nga, Hoa Ky. 
Mpt so nude khac cho phap thod thuan bdng 
Idi ndi nhu Diic, Thyy ST, Anh.* '̂''Theo tdc 
gid, mpt TTCD cd the bdng Idi ndi bdi tinh 
bdo mgt cua nd. Tuy nhian, tran thyc tl khd 
khd dp dyng bdi diam bat cgp ddi vdi mpt 
TTCD bdng Idi ndi Id sy khd chiing minh 
mpt thod thugn nhu vgy tdn tai. Gid tn giao 
djch cdng Idn thi thipt hgi khi mpt ban phd 
vd thod thuan cdng Idn, mgt thod thugn bdng 
Idi ndi se tdng tinh riii ro cho giao djch. Ngodi 
ra, li do chinh da mpt TTCD nan la van bdn, 
cd chir ki cdc ban la sy can thiat dang ki trong 
sd cd ddng nau cd sy thay ddi ve cd phan 
trong cdng ti hogc thdng bdo cho cdng ti nau 
Id thod thugn thay ddi dilu Ip cdng ti. 

3. Hipu lyx cua thod thugn co ddng 
3.1. Hi^ luc doi vai cdc ben tham gia 

thod thugn 
Ban chat cua TTCD Id mpt hgp ddng 

giira cdc cd ddng ciia cdng ti, tuy nhian, ngodi 
ddp img nhung diau kipn thdng thudng dl 
hgp dong cd hipu lyp thi tinh phdp li cua 
TTCD cdn phdi dugc xem xet phu hgp vdi 
bing logi thod thugn 

3.1.1. Thod thugn ve biau quylt 
TTCD lien quan tdi vipc biau quyet Id 

phd biln nhdt trong cdc TTCD, ti-ong dd cd 
thod thugn ggp (pooling agreement) thdng 

qua uy thac bilu quylt (voting trust). "Pooling 
agreement" cd tha bao gdm nhiau vdn da lian 
quan tdi nhu cau ciia cd ddng nhu: I) thod 
thuan bd phieu bdu thanh vian ciia hpi ddng 
qudn trj; 2) thod thugn trao quyen biau quyet 
khdng tuang xiing vdi cd phdn; 3) thod 
thugn bd philu da dgt dugc mpt chinh sdch 
cy the cua cdng ti. Thod thuan nay se cd tinh 
hipu lyc. Tuy nhian, toa an Hoa Ky se coi nd 
khdng cd hipu lyc nau cdc cd ddng bdn 
quyen bidu quyat cua minh hoac thod hipp 
quyan bieu quyat dugc xet vi Igi ich cd 
nhan.*""' Cac quy dinh ve "pooUng agreement" 
trong MBCA Id: 1) hai hogc nhilu ban hai 
cd ddng phdi tham gia thoa thugn; 2) thod 
thugn dugc sogn bang van ban; 3) thod thugn 
phai dugc ki bdi tat cd cd ddng tham gia.''̂ * 

Thdng thudng, cdc thod thugn ggp se 
dugc thyc hipn thdng qua "voting trust", tiic 
la cac cd ddng trong thod thugn gpp se uy 
thac quydn biau quyet cua minh cho mpt ben 
thu ba, thudng khdng cd mdi lien hp vdi 
cdng ti va ngudi dugc uy thdc se su dyng tat 
cd phiau biau quyat nay da bieu quylt cho 
mpt van da. Theo MBCA, thoa thugn "voting 
trust" cd hipu lyc khi: 1) mpt bode hai cd ddng 
cua cdng ti trd len phai tham gia thod thugn; 
2) thod thugn lap bdng van bdn; 3) thod thugn 
phai dugc ki; 4) cd ddng chuyan nhugng cd 
phdn cho ngudi duprc uy thac; 5) uy thac biau 
quylt cd thdi han theo luat djnh theo MBCA; 
6) cdng ti phdi dugc thdng bdo va thod thugn 

(30), Yu M Zhomokui, Olha Burlaka, and V H 
Zhomokui, sdd, tr. 288 - 300. 

(31). Hall V. John S Isaacs & Sons Farms 146 A.2d 
602 (1958), https://law.justia.com/cases/delaware/court-
of-chancery/1958/!46-a-2d-602-4.html, truy cgp 
30/4/2019. 
(32). Dî u 7.31 Lugt mau vk cong ti kinh doanh 
Model Business Corporation Act. 
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uy thdc biau quylt, cy tha: ngudi dirge uy 
thdc chudn bj mgt danh sdch \ a chuyan bdn 
sao danh sdch, thod thugn cho cdng ti."^' 

Nhu \ a\, qua phdn tich tran cho thay viec 
ggp phiau trong vipc bieu quyet tai dgi hgi 
ddng cd ddng Id phd bian. Trir nhiing thod 
thugn ve vdn da qudn li cdng ti, cac thoa thugn 
ve vipc biau quyat giira cac cd ddng chi cdn 
hai cd ddng trd len trong cdng ti ki kat. l ^ 
thdnh vdn ban Id cd hipu lyc. Thod thuan nhu 
vgy se cd gid trj rdng bupc cdc cd dfflig tham gia 

3.1.2. Thod thugn ve hgn chi quyan chuyen 
nhugng cd phan 

Thyc tien uan tha gidi cung nhu d Vipt 
Nam ghi nhgn nhiau bdn thod thugn giira cdc 
cd ddng cd npi dung ve gidi hgn chuyan 
nhugng cd phan. E)d cd tha Id thoa thugn cho 
phap cdng ti ho^c cd ddng ciia cdng ti cd quydn 
phdn ddi vdi bat ki da nghj chuyen nhugng cd 
phdn nao bode cd tha Id thod thugn huge phdi 
im tian bdn cd phdn cho cdng ti hogc cd ddng 
trong cdng ti trudc vdi ciing diau kien nau 
bdn cho ban thii ba... Tuy nhian, van te phiic 
tgp se phdt sinh khi cd ddng khdng man theo 
thod thuan md minh da ki kat va vipn dan 
quyen ty do chuyan nhugng cd phan ma phdp 
lugt cdng ti ciia cac qudc gia dau thira nhan 
(transferable ownership rights). 

Da gidi quyat van da ndy, tgi Diau 6.27 
Model Business Corporation Act 2016 cua 
Hoa Ky quy djnh: Theo diau le thdnh lap 
cdng ti, lugt, thod thuan giiia cdc cd ddng 
hogc thod thugn giua cac cd dong vdi cdng ti 
c6 tha dp dgt gidi hgn chuyan nhugng hoac 
dang ki chuyan nhugng cd phdn ciia cdng 

ti.'"' Nhu vjy. cac c6 dong co ihi thoa thujn 
vi!ri nhau ve vifc gicti h?n chu>cn nhutmg '=" 
phin va thoa thujn gicri hiin nay sc co hi?u tfc 
khi sv gioi h?n nh jm d̂  duy tri tr?ng thai cua 
cong ti khi cong ti phy thuoc ^ao so lucjng 
hoac danh rinh cua co dong ciia cong tl, de 
bao loan di«u khoan miln trir theo lujt chung 
khoan cua tiju bang ho?c liSn bang ho^c vi 
bit ki myc dich h(?p li nao khac. 

Tuong nr, t?i bang Texa.s. Hoa Ky, theo 
Di&i 21.210 ciia Luat Business Organizations, 
cic hjn cM chuyjn nhucyng nhu vay c6 th^ 
duQc tha hi?n trong giSy dang ki kinh doanh, 
diSu 1? hay mpt thoa thuan bang van ban 
giira 2 hojc nhiSu hem 2 c6 dong hoJcM 
cong ti. Bp luat nay cung quy dinh han che 
nhu vay chi co hi?u \\fc nSu no "reasonable" 
(hw li) nhung khong giai thich nhu the nao 
la hgp li. C6 dong thiSu s6 luon la ben yeu 
thi dugc phdp luat bao v? khoi s\r ch^n 6p 
ciia cdc c6 dong Idn. Thuc te, can nhin nh^ 
rdng mot thoa thuan han che mua bdn co 
phan doi khi la cong cy de co dong Ion ch6n 
ep c6 dong thiSu s6. Cu thS, trong thod thujn 
mua ban, co dong thieu so khong co quyen 
ki h(;rp dong de nit tien va rai khoi cong ti 
khi bi chen ep nhimg co dong Icfn c6 CO che 

(33) Dieu 7.30 (a) (b) (c) Lu t̂ mau ve cong u kinh 
doanh Model Business Corporation Act. 

(34). Nguyen v5n: "The articles of incorporation, the 
bylaws, an agreement among shareholders, or an 
agreement between shareholders and the corporation 
may impose restrictions on the transfer or registration 
of transfer of shares of the corporation " 
(35). Nguyen van: "to maintain the corporation's 
status when it is dependent on the number or identiti of 
its shareholdersito preserve exemptions under federal 
or state securities law; or for any other reasonable 
purpose". Business Organization.^. Lugt Tieu bang 
Texas, https://statutes.capitol.texas.gov/?linl(=BQ (^y 
cap 06/5/2019. 
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ap cd ddng thiau sd ra neu anh ta mudn va cdc 
thod thugn nhu vgy thudng cd gid tri thap hon 
gid trj ghi tran sd sdch ciia cdng ti va luon 
thdp hem gid thj trudng. Khi mau thuan cd 
ddng lan cao, cd ddng Idn se thudng cd gang 
kich hogt thod thugn mua-bdn, ddng thdi dp 
d$t miic gid thap ban vdi cd ddng thiau sd. 
Liic nay, cd ddng thiau so se khiau ngi vipc 
mua bdn Id "unreasonable" (khdng hgp li) 
theo Lugt Business Organization.*^ '̂ 

Phdp lugt Phdp cung ghi nhdn tinh hipu 
lyc cua thod thugn uu tien mua - bdn thdng qua 
phdn quylt ngdy 07/01/2004, sd 00-11692'"* 
ciia Tod dn Tdi cao Phdp vdi nhgn djnh rang 
thod thugn uu tian mua - ban trong vu an 
khong trdi vdi nguyan tdc trgt ty cdng, khdng 
trdi vdi quy djnh bdt bupc ciia dilu Ip vd trdi 
vdi Igi ich ciia cdng ti.'^^' Vy tranh chip nhu 
sau: Hai vg chong B ndm giir 2880/3000 cd 
phieu ciia Cdng ti Evreux Distribution, da ki 
mpt TTCD cho phep tat cd cd ddng bdn cd 
phan ciia minh cho cd ddng khdc vdi mdt gid 
"de chju" hoac vdi gid dugc xac djnh bdi 
chuyan gia trong danh sdch ma cac cd ddng 

(36). Eric Fryar, "The Buy Sell Agreement and Other 
Transfer Restrictions: Shareholder Agreements That 
Control Transferability and Provide Buy Sell Rights 
and Options", 2019. http://www.shareholderoppression. 
com/buy-sell, truy cgp 06/5/2019. 
(37). Cour de Cassation, Chambre commerciale, n" 
00-11692, 2019, https://vmw.legifrance.gouv.fr/ affich 
JuriJudi.do?idTexle=JURITEXTO00007472179, truy 
c|p 30/4/2019. 

(38). Cour de Cassation, Chambre Commerciale, N° 
00-11692 "les conventions entre actionnaires sont 

valables lorsqu 'elles ne sont pas contraires a une 

regie d'ordre public, a une stipulation imperative des 

statuis ou a I'interit social" (Tgm dich' Cdc thda 

thugn giQa co dong cd gid trj khi no khong trdi vdi 

ngtOvn tdc trgt l\f cong, khong trdi vdi quy dinh bdt 

bupc cua dieu If hogc Igi ich cong ti). 

thod thuan. Tuy nhidn, sau do vg chdng B da 
ki hgp ddng chuydn nhugng cd phdn ciia hg 
trong Cdng ti Evreux Distribution cho Cdng ti 
Ope Intermarche. Theo cdc cd ddng khdc, 
hgp ddng mua bdn Id vd hipu cdn theo vg 
chdng B vd Cdng ti Ope Intermarcha, hgp 
ddng ndy cd bieu luc trong khi tiioa thugn vl 
uu tian mua-ban Id vd hipu do vi phgm 
nguyan tdc ty do chuyen nhugng cua c6 philu 
bdi tdn tgi trong thod thugn mpt dilu khodn 
quy djnh rang cd ddng chi dugc ty do chuyin 
nhugng sau 12 thdng tinh tir khi bdt ddu thu 
tyc uu tidn mua - bdn. Toa dn cho rdng mgt 
TTCD hgp Ip khi nd khdng trdi trgt ty cdng, 
quy djnh bat huge ciia diau Ip hogc Igi ich 
cdng ti. Trong trudng hgp nay, thda thuan 
dua ra thii tyc cho phep cac co ddng khdc 
dugc uu tian mua nhung khdng vi phgm 
nguyen tac ty do thuang lugng gid cd phieu 
hay gid dugc xdc djnh bdi chuyan gia vd ciing 
khdng trdi vai tieu Ip, xam pham Igi ich cdng 
cpng haycdng ty. Vi vay, thod thugn uu tien 
mua ban cd hipu luc nan vipc chuyan nhugng 
cd phan ciia hai vg chong B vd Cdng ti Ope 
Intermarche Id vd hipu. 

3.1.3. Thod thuan ve quan li cdng ti 
Trong ban an ngay 26/4/2017, sd 

15-12888,'̂ *'Toa an tdi cao Phdp da vd hipu 
mgt TTCD do TTCD nay dnh hudng tha thuc 
bai nhipm ngudi qudn li ciia cdng ti cd phan 
da dugc quy djnh trong diau le. Theo dd, mpt 
thoa thugn quy djnh viec bd nhiem mpt ngudi 
vdo vj tri gidm doc Id khdng cd gid trj. Vy dn 

(39). Cour de cassation, civile, Chambre commerciale, 
n" 15-12888, 2019, https://www.legifrance.gouv.fr/ 
affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=J 
URJTEXT0DO034555679&fastReqId=961391395&fa 
stPos=l, truy c^p 30/4/2019. 
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ddn sy nhu sau: Cdng ti X va Y cd chung hogt 
dgng ve mua bdn xe hoi, sdp nhgp. Cdng ti Z 
Id kat qua cua vipc sdp nhgp dugc quy djnh 
trong thod thugn. theo dd, quy djnh cdng ti Z 
sa dugc diau hdnh bdi hgi dong qudn trj gdm 
so thdnh vian chdn, dugc lya chgn tir sd ling 
cii vian ngang nhau cua bai nhdm cd ddng ciia 
cdng ti Z, nrang ling Id cd ddng cdng ti X - cd 
ddng da so va cd ddng cdng ti Y - cd ddng 
thiau sd. Thod thugn ciing quy djnh rdng ong 
A dgi dipn cho cdng ti X Id chii tjch hgi ddng 
quan trj vd dng B dgi dipn ciia cd ddng cdng ti 
Y Id tdng gidm ddc ciia cdng ti. Tuy nhien, 
tdng gidm ddc bi mien nhipm bdi khdng ddp 
ling dugc diau kipn do diau Ip quy djnh rang 
tdng gidm ddc phdi la thdnh vian hpi ddng 
qudn trj. 6ng B liic ndy kipn dng A Id cd ddng 
da sd vi cho rang da cd sy vi phgm TTCD vd 
yau cau nhdm co ddng dng A phdi boi thudng. 

Toa dn Phdp cho rang, theo Diau 1851 Bp 
lugt Dan sy Phdp quy djnh ve tha thirc bai 
nhipm nhu sau: "Trir khi dupfc quy dinh khdc 
trong diiu 14, nguai qudn li cd the bi mien 
nhi^m bdi quyit djnh cua cdc thdnh vien 
trong cdng ti dgi di^n cho han mpt nua cd 
phdn ". Nhu vdy, vipc bai nhipm ngudi qudn li 
cua cdng ti cd phan luon tuan theo the thirc 
nhat djnh dugc quy djnh trong dilu le hogc 
trong lugt vd tha thiic nay dugc coi Id quy 
djnh bdt bupc, nau TTCD anh hudng quy 
djnh nay thi se bi tuyan vd hipu. 

Ddi vdi cdc thod thugn lian quan tdi viec 
qudn li cdng ti, toa an Hoa Ky ciing cd kat 
lugn tuang ty khi cho rang thoa thuan se vd 
hipu bdi I) thod thuan vi pham diau le; 2) 
nghia vy phdi luon hdnh dpng vi Ipri ich cua 
cdng ti ciia cac thdnh vien trong hgi ddng 
qudn trj ciing nhu nhiing ngudi qudn li, diau 

hanh cdng ti: 3) thoa tiiuan n;i\' la khdng 
bdng ddi vdi nhimg cd ddng khong t am 
gia.'""' Tuy nhian, nhihig nam gdn ddy. tham 
phan da linh dgng him trong vipc xe"'^^'' " 
hipu lyc ciia nhirng thod tiiugn nay. Dien hinh 
Id trong vy Zion v Kurtz,'^" hai c6 ddng cua 
Cdng ti Lombard-Wall Group. Inc. Hat co 
ddng ndy tiiam gia mpt TTCD, tiiod thugn 
r^g b t̂ ki hogt dgng kinh doanh hogc hogt 
dpng khdc nao cua Cdng ti ciing can sy dong 
y ciia Zion. Bdt chap thoa thugn, Kurtz dd 
tham gia vdo mpt sd hogt dpng cua Cdng ti 
ma khong cd sy ddng y cua Zion. Zion da 
khdi kipn chdng Igi Kurtz. Thoa thugn thyc 
thi theo Lugt Tilu bang Delaware. Lugt 
Delaware cho phap thod thugn trong d6 co 
ddng cua cdng ti ddng qudn trj cdng ti chir 
khdng phdi Id hpi ddng qudn trj.*"̂ * Tuy 
nhian, Lugt Delaware yau cau cac dieu 
khodn thanh lap cdng ti phai tha hipn thod 
thugn va vipc quan li bdi cd ddng. Trong 
trudng hgp nay, diau khoan thanh lap cong ti 
khdng the hipn sy tdn tgi cua TTCD dugc 
lap ra bdi Zion va Kurtz. 

Trong bdn dn nay, toa dn cho rang diau 
khodn thdnh lap cdng ti cd tha sua ddi da bao 
gom quy djnh hgn cha thdm quyan ciia thdnh 
vien hpi ddng qudn trj. Do do, Kurtz (ben bj 
dan) phdi cd trach nhipm hodn thipn vdn 
ban do lugt djnh nan thilu vipc hodn thî n 
nay khdng tha coi Id li do da khdng thyc 
hipn thod thugn va kit lugn la thod thugn 

(40). Ricardo Molano-L.e6n, sdd, tr. 20. 

(41). Zion V. Kurtz, 50 N. Y.2, https://casetext.com/case/ 
zion-v-lQjrtz-2, truy cap 01/5/2019. 
(42). Zion V. Kurtz, 50 N. Y. 2. Toa an trich myc a 
Dieu 14i, Dieu 350, Dieu 352, Dieu 354 Lu^t chung 
v^ cong ti cua tifiu bang Delaware Genera! Corporation 
Law of Delaware. 
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giira Zion vd Kurtz cd tinh bat huge thyc thi 
vi cdc II do sau: 1) khdng cd sy can thipp 
ciia bdn thii ba; 2) thod thugn khdng bj cdm; 
3) Kurtz da ddng y trudc sy gidi hgn nay. 

Thyc tl, mpt ti-ong cdc dieu khodn thudng 
ĝ p trong cdc TTCD Id chi djnh mpt ngudi cd 
chuyan mdn trd thdnh ngudi qudn li. Cy tha 
hon Id cdc ban ki ket thod thugn cam kat se sii 
dyng quyan hgn cua minh trong bg mdy qudn 
li da dgt dugc myc tiau de ra. Thoa thugn se 
khdng bd nhipm gidm ddc ho|c tdng gidm 
doc nhung quy djnh rdng cdc ban ki kat cam 
kit sS bau ngudi ndy vdo vj tri gidm ddc hoac 
tdng gidm doc nhimg khdng logi tni khd ndng 
mpt thod thugn nhu vgy cd tha c6 nii ro rdng 
ngudi dugc bau se bj bdi nhipm theo mpt the 
thiic sau dd. Hay ndi each khdc, cdc ban trong 
thod thugn cam ket bau mgt ngudi vdo vj tri 
gidm doc hogc tdng gidm ddc va sau dd bau 
bai nhipm anh ta. Le thdng thudng, neu cd 
tmdng hgp dd xdy ra, cdc ben Idm trdi thoa 
thugn se phdi chju trach nhipm trudc cac ban 
ki kit thod thugn khdc, tni khi anh ta chung 
minh dugc rang vipc bau ndy Id c6 Igi cho 
cdng ti. Liic dd, theo phan quyat nau tran, 
thod thugn la bat hgp phap va khdng cd gid trj. 
Ngudi Idm trdi thod thugn se khdng phdi bdi 
thudng thipt hgi. 

Lugt Cdng ti cua Bi cung quy djnh tuang 
ty, theo do, TTCD se vd hieu nlu: 1) ti^i lugt 
cdng ti hogc quyan Igi cua cdng ti, vi du: thoa 
thugn trdi vdi nguyan tdc mien nhipm ngudi 
quan li trong cdng ti cd phdn hogc thoa thuan 
cung cap cdc phiau bilu quylt Idn hogc/vd 2) 
theo dd mpt cd ddng cam kit bd philu theo 
chi thj dua ra bdi cdng ti, cdng ti con hogc bdi 
I CO quan trong cdng ti nay. Vipc cdm nay 

nham bao vp sy cdn bang quyen lyc cue cdng 
ti cd phan hoa&va 3) theo dd mgt cd ddng 
cam kat se tdn thanh cdc da xuat tir cdc ca 
quan trong cdng ti.'"'^*'^'"* 

Mgt TTCD va quan li cdng ti la mgt thod 
thuan se dnh hudng dan quyan Igi ciia tdt cd 
cd ddng va Igi ich cua cdng ti. Do dd, thod 
thugn nay cd hipu lyc nau dap iing dugc cdc 
diau kipn sau: 1) thod thugn dugc sy dong 
thugn cua tdt ca cd ddng trong cdng ti ho$c 
thod thugn phdi dugc biet bdi cdng ti va dugc 
ghi nhgn tgi diau Ip, lugt hogc mgt van bdn 
dugc todn bp cd ddng ki kit; 2) thoa thugn 
khdng trai trgt ty cdng cgng, Igi ich cdng ti, 
quyen Igi cua cd ddng thiau sd. 

3.2. Hi^u luc ddi vai bin thir ba 
Ben thir ba dugc hiau la khdng phdi mgt 

ban cua thod thugn, khdng phdi chu thi tham 
gia thoa thugn, khdng tha hipn y chi trong 
TTCD. Ban thii ba cd tha la cdc cd ddng 
khdng tham gia ki kdt thoa thugn hogc Id chit 
ng, ddi tac ciia cdng ti hogc chinh cdng ti co 
phan dd. Ro rang, dieu Ip cdng ti duang 
nhian cd gid trj phdp li ddi vdi ban thii ba 
mac dii ban thii ba khdng tham gia sogn thdo, 
ki kat diau Ip. Ban thu ba khdng tha nai rang 
tdi khdng biat cdng ti mudn vay tian ciia minh 
thi phai dugc su phe duypt ciia hpi ddng qudn 
trj hay dgi hpi ddng cd ddng vi tdi khdng biat 
dilu le cdng ti. Cd ddng cong ti cung khdng 
thi ndi ring tdi chi id cd ddng gia nhgp sau 

(43). Khoan 1 Dieu 551 Luat Cong ti cua Bi nam 2014, 
https://www.jdsupra.cotn/legalnews/belgian-code-on-
companies-and-76161/, Huy c^p 06/5/2019. 
(44). Pierre Paulus de Chatelet, "Les Clauses Relatives 
a I'exercice Du Droit de Vote", http://droitbelge.be/ 
fiches_detail.asp?idcat=32&id=768, truy c^p 
06/5/2019. 
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nan khdng biet ngi dung ciia diau Ip cdng ti 
dugc soan thdo bdi cdc cd ddng sdng lap. Bdi 
le diau Ip cdng ti Id bdn thod thugn cua tdt cdc 
cd ddng cdng ti, cdng ti cd nghia vy phdi 
cdng khai diau Ip cdng ti vd ban thir ba cd 
nghTa vy phdi tim hieu \e diau Ip cdng ti 
trudc khi giao djch. Vgy gid trj phdp li ciia 
TTCD nhu thi ndo ddi \ di ben thii ba? 

Phdp lugt ciia E)uc va Thyy ST xem TTCD 
Id thod thugn dgc Igp vd nd chi diau chinh 
mdi quan hp giira cac cd ddng da ki kat vdi 
nhau.'̂ '* Trong khi dd, Lugt cua Bang Florida 
vl TTCD da quy djnh rd: TTCD chi cd hipu 
lyc vdi cdc ban tham gia. Ngudi nhgn 
chuyan nhugng cd phan md cdc cd ddng cua 
cd phan dd tham gia vao mpt TTCD se bj 
rdng bupc bdi thod tiiugn nau nhu ban nhgn 
chuyan nhugng nhgn co phan kam v<5ri tiidng 
bdo. Ngudi nhgn chuyen nhugng dugc xem 
Id da nhgn dugc tiidng bdo ve thod thugn 
ho$c \e sy gia hgn nao nau nhu sy tdn tai 
ciia thod thugn dugc the hipn tran mat trudc 
ho$c mgt sau ciia td giay chimg nhgn cua cd 
phan.''*** Nhu vgy, ddi vdi Lugt Tiau bang 
Florida ndi chung vd Lugt Cdng ti Hoa Ky 
ndi riang thi TTCD don thudn cd gid trj 

(45). Dieter Mayer, 'Grenzen von Aktionarsverein-ba 
rungen' (MitlBayNot, 2006), tr. 281. 
(46). Dieu 607.0731 - Shareholders'agreements. Chircmg 
XXXVl Business Organizations (Luat Tieu bang 
Florida) quy djnh: "A transferee of shares in a 
corporation the shareholders of which have entered 
into an agreement authorized by subsection (I) shall 
be bound by such agreement if the transferee takes 
shares subject to such agreement with notice thereof. 
A transferee shall be deemed to have notice of any 
such agreement or any such renewal if the existence 
thereof is noted on the face or back of the certificate 
or certificates representing such shares ". 
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phdp li vdi cdc ban trong thod thugn y^ 
cd hipu lyc ddi vdi ban thir ba nen ben i 
ba bilt bode huge phdi bilt sy ton tgi cua 
thod thugn. 

C6 thi ndi, tiiod thugn chi rang bugc cdc 
c6 ddng ki kit ma khdng cd y nghia voi ben 
Ihii ba bdi tinh bdo mgt ciia nd vd bdi ben thu 
ba khdng tbl hipn y chi tham gia thoa tiiugn 
ndy. Vi vgy, nlu vi phgm tiiod thugn chi dnh 
hudng tdi cdc ban trong tiiod thugn chii 
khdng anh hudng tdi ben tiiu ba. Vi du: Khi 
cd ddng (nhirng cd ddng tham gia tiiod tiiugn) 
bd philu trong dgi hpi ddng cd ddng md vi 
phgm cdc dilu khodn trong tiiod tiiugn se dan 
tdi trdch nhipm cua cdc ban nhung khong 
dnh hudng tdi kit qud ciia cupc bd phieu. 

4. Ket luan 
Qua cdc ngi dung phan tich d tran, cd the 

tgm dua ra mpt sd kit luan nghian ciiu nhu 
sau: TTCD cd tbl tac dgng khdng chi din cdc 
cd ddng hogc nhdm cd ddng tham gia thod 
thugn md ddi khi cdn anh hudng den Igi ich 
cua cdng ti, quyen Igi chinh dang ciia cd ddng 
khong tham gia thod thugn. Do do, phap lugt 
cdng ti ctia nhiau nude tren the gidi da c6 
nhirng quy djnh hay hudng dan can thiet cho 
loai thoa thudn ndy. Tuy nhian, tinh hipu lyc 
cua TTCD cdn phu thupc rat nhilu vdo chii 
thi, ngi dung cua timg thod thuan khdc nhau 
nen phdp lugt khdng tha dua ra quy djnh 
mang tinh cting nhdc. Vi vdy, can thilt phdi 
bd sung trong phdp lugt doanh nghipp Vipt 
Nam nhung quy djnh vl TTCD mang tinh 
nguyen tdc. Quy djnh TTCD cd thi nhu sau: 

1) TTCD Id thod tiiugn bdng vdn bdn 
hogc hinh thiic nrang duang van ban giiia 
hai hay nhilu cd ddng ciia cdng ti vl quyen 
cua cd ddng vd cdc van de quan li cdng ti 
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2) TTCD cd gid tii phap li doi vdi cac 
ban tham gia thod thugn khi ddp ting dii didu 
kipn cd hipu lyc ciia hgp ddng trong Bp luat 
Ddn sy, khdng trdi vdi Igi ich cdng cgng va 
khdng dnh hudng dan Igi ich chinh ddng ciia 
cong ti vd cdc cd ddng thiau sd. 

3) Trudng hgp TTCD cd ngi dung lien 
quan den van de qudn licdng ti thi chi cd gid 
trj phdp li khi dugc dieu Ip cdng ti dan chieu 
ho$c dugc thdng qua tgi cupc hpp dai hpi 
dong cd ddng bode dugc chap thugn bdi tat 
ca cdc cd ddng ciia cdng ti./. 
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