NCHIEN CUU - TR10 DOI
QUY DINH VE THOA THUAN €O DONG CUA MOT 5O NUGC TREN THE 610!

NGUYEN TH) PHUONG THAO *
BUINGUYEN TRAMY **

Tém tér: Thuc tién kinh doanh da ghi nhan nhiéu thoa thugn 6 (Jong dege ki kér. khong chi voi
vai tré la “thoa thugn sang lap vién" ma con la thoa thudn gitra cdc ¢6 dong ngay cd sav khi cong "
da ra doi va di vao haal dong Tuy nhién. phap ludt doanh nghiép Viér \am chua co guy dlnll ndo vé
thod thugn nay. Bai viét nglnen cu quy dinh phap [ual vé thod thudn c6 dong cun mgt 56 meoc trén
thé giot, p/um llch met s6 ban dan va tinh huong thue 1é hen quan dén thod thugn 6 dong rlong thoi chi
ra nlumgyeu 16 anh huong dén higu lc ciia thod thugn cp dong trong nmg lnn:mg hop cu l’W Qua do
bai viét Ii gidi 1am quan trong cing nhi phac hpa mg1 56 ngi dung can thiét vé théa thugn co ) dong can
dugc quy dinh trong phap lugt doanh nghigp Viér Nam.

Tir khod: Higu lwe: quan li cong ti. thod thugn cé dong

Nhgn bai: 06/5/2019 Hoan thanh bién tdp: 29/4/2020 Duyét dang: 04/6/2020

SHAREHOLDERS' AGREEMENTS UNDER THE LAW OF SOME COUNTRIES IN THE WORLD

Abstract: The business practice has already acknowledged the conclusion of many shareholders’
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am 2014, Tap chi CNN timg din nghién
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65% cac dy an khdi nghiép that bai vi mau
thuin giita cic nha ddng sing 13p. " Mot
trong nhimg nguyén nhan dan dén thit bai
chinh la gitra cac cb dong nay phat sinh mau
thuin khong thé giai quyét duge do gira ho
khong ton tai bit ki quy wéc nao rs rang t

(1). Jennifer Alersever, Fighting Co-Founders Doom
Startups. bnps://moncy.:nn.comfzo)4/02/24/sma||
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dau va mang tinh phap li. Trong thai ki
“quéc gia khai nghiép” tai Viét Nam nhu
hién nay, van dé thoa thuén ¢b déng (TTCD)
duoc nhic dén nhiéu hon khong chi dimg lai
gilra c4c cb déng sang lap. Tuy nhién, Luat
Doanh nghié¢p hién hanh ciing nhu c4c van
ban ludt doanh nghiép truéc diy va ngay ca
dur thao luat doanh nghiép sita d6i nam 2019
ciing chua ¢6 quy dinh nio vé TTCD. Phai
chang TTCP ban chét ciing nbu mot hgp
dong don thudn dugc ki két, thyc hién, giai
quyét tranh chap dya theo quy dinh cia phap
Tuét dan sy? Trén co s& nghién clru quy dinh
phép luat vé TTCD ctia mjt sb nuéc, bai viét
d¢ cap cic khia canh phap li xoay quanh
TTCD duéi gdc nhin so sénh, tir d6 tra 161 ba
cau hoi: 1) TTCD la gi?; 2) tinh hiéu lyc cua
TTCP, 3) vi sao phai quy dinh TTCD trong
phép luat doanh nghigp. Thyc té, cb déng co
thé d3 tham gia nhiéu thoa thuan véi nhau
hodc véi bén thir ba nhidm tao tién dé, chuan
bj 16t nhét cho sy ra ddi cua doanh nghiép
voi tén goi 1a thoa thudn tién doanh nghiép
(pre-incorporation agreements).”) Tuy nhién,
trong pham vi bai viét ndy khong nghién ctu
chc logi tho thuan tién doanh nghiép ma chi
xoay quanh thod thusn gilta cc cb déng
dugc ki két sau khi cong ti dugc thanh lap.
1. Khdi ni¢m va vai trd cia thoa thuiin
b déng
Tir ndm 1983 trong mét bai viét nghién
clu ve sy cin thiét cia thoa thudn cé déng,
tac gia Crawford va Gratias dd dinh nghia:
“Théa thugn cé déng la mét van ban hop

(2). Harry G Henn and John R Alexander, Laws of
Corporations and Other Business Enterprises, West
Academic, 1983, tr. 246,
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phdp diéu chinh mdi quan hé giita mt 56
hodc wan bg c6 dong trong mgr cong ti dong " ®
Theo Uy ban Phap lut cong ti ctia Higp hoi
Luét sur thanh phé New York, “TTCP /d thod
thugn giira hai hay nhiéu cé dong cua cong 1i
thuong duge sic dung trong viéc két néi voi
cdc quy dau t e nhén va mao hiém, céc lién
doanh va cac giao dich khac cia cong ti” "
Theo tac gid Ricardo Molano-Leén thi TTCD
12 mét cong cu hop dong dé giai quyét nhimg
cing thing giira cic cb déng cua cdng ti. ®
Trong khi d6, Luit Céng ti cua tiéu bang
Florida tai Diéu 607.0731)quy dinh: "607.073/
Théa thudn c6 déng:

1) Hai hay nhiéu c6 déng c6 thé quy dinh
cdch thirc ma ho s& b6 phiéu biéu quyét bing
cdach ki mgt thoa thugn”.

Véi cac cach dinh nghia trén, cac van
ban phép luat déu tip trung vio ba vén dé
cua TTCD: chu thé cha TTCH; ndi dung cua
TTCP va myc dich cua TTCD. Du duge
dinh nghia nhu thé nao thi TTCD déu dugc
hiéu 14 sy thoa thuin giira hai hay nhiéu ¢
dong cong ti véi nhau vé van dé nao dé lién

(3). Nguyén vin: “A shareholders’ agreement is a
legal document that governs the relationship between
some or all of the shareholders of a closely held
corporation”, Crawford, W. E., va P. O. Gralias,
“Shareholders’ Agreements-A Need for Greater
Flexibility”, Can. Tax J., 31, 1983, tr. 257.

(4). Corporation Law Committee of the Association
of the Bar of the City of New York, “The Enforceability
and Effectiveness of Typical Shareholders Agreement
Provisions™, The Business Lawyer, 2010, 0. 1153 - 1203.

(5). Ricardo Molano-Leon, “Shareholders’agreements
in Close Corporations and Their Enforcement in the
United States of America", Vniverstas, 117, 2008, 1r.
219 -252,

(6). Diéu 607.0731 Chuong XXXVi Business
Organizations  (Ludt Tiéu bang Floridaj, 2016,
htps:/flaw justia.com/codes/florida/201 6/title-xxxvi/,

truy cap 06/5/2019.
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quan dén cong ti, dén quyen lgn cua co dong.
D6 o thé 1a quyen biéu quyét cua cb dong.
quyén dé cir ngudt vao cac chue danh quan li
hay kha nang. diéu kién chuyén nhugng co
phan cia ¢é déng. Ki két TTCD thuémg la
cach phé bién mip cic nhom cé dong (ma
nimg ca nhan co thé chi nim gilr mét phin nho
¢4 phén) hoat déng phoi hep dé tao thanh mot
nhém c6 dong co anh huong lon. TTCD
thuong dcm lat cho ngum tham gia quyén ru
dai mua cd phan néu c6 déng khac trong thoa
thuan mudn ban. Cac thoa ude nay ciing co
thé bao gdm cic diéu khoan yéu cau nguoi
tham gia khéng ban ¢b phan trong khoang thos
gian nhat dinh. Ngoai ra, no ciing c6 thé bao
ham cac vén dé nhu cach thuc bav chon hji
ddng quin trj hodc chu tich hdi dong quan .

Tai Viét Nam, TTCD khéng dugc vién
dan trong bat ki diéu luat nao. Tuy nhién,
thyc tién dau tr kinh doanh nhimg nam gan
diy cho thiy TTCD ngay cang dugc quan
1am nhiéu hon nhung “thod thudn nay chi
dwpe ki riéng gitra mor 56 thanh vién hode
c6 déng va €6 gid tri rang bugc gitra cdc
thanh vién hogc c6 déng do ™ ®

Thyc cht, TTCD va ban diéu 1¢ cong ti
déu xoay quanh diéu chinh méi quan he gitra
cac [ dong, cb déng voi cong ti, quyén coa
cb dong. van dé quan Ii cong ti va la co sg de
giai quyét nhimg khuc mdc. tranh chap néu
X3y ra trong qua trinh quan li, didu hanh
cong ti. Hay 6 thé noi. ban dicu Ié cong ti
ciing chinh 12 mét loai TTCP nhung la thoa
thugn duge cam két boi tat ca cac ¢d dong

(7). OECD Prmnciples of corporate governance, 2004.
w38
(R). Truong Nhit Quang, Phdp ludr \é doanh nghiép -

cac van dé phap Ii co ban, Nxb Dan tri, Ha Né1. 2016,

. 233
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cua cong ti (ngay ca nhimg ¢o Jong 18 nhdp
sau vao cong b clng phar tudn tha) ¢ i duge
thod thuan tai thét diém thanh 1gp cong U
Con TTCD duge hiéu theo nghia 018 ta
thoa thugn gitra hai hay nhidu hay 1@t €3 e
dong vé nhimg van dé lién quan dén "0' o
cong ti. Vi vay. gitra hai vin ban nu) van c6
su khic bigt: Thir nhdr, khong 2iéng diéu 18
cong ti, TTCD khéng phar 1a 1ai ligu bt
bude phai co trong cong ti. TTCP chi dugc
lap khi cic c6 déng thay can thiét. TTCD ¢
thé duge ki ket tai thdi diém trude hodc sau
khi cong ti duge thanh lap. Thir hai, TTCD
théng thudmg duge céc cb déng tham gia ki
két giir bi mat vi nd khong phai 1a tai ligu c6
nghia vu phai cong bé cho bén thir ba biét.
Diy c6 thé duge xem la li do ma mic du di
¢ didu 1é cong ti nhung ¢ dong van c6 nhu
cdu ki két TTCD nhim dem lai nhimg quyén
loi dic thu cho co dong tham gia thoa thudn
va diéu d6 lai duge giir kin. Thir ba, néu nhu
diéu 1§ cong ti duge vi von nhu “ban hién
phép™ ciia cong ti vi né rang budc tat ca cb
dong cong ti cting nhu chinh céng ti 46 phai
tuan thu thi ngugc lai, TTCD chi rang bugc
nhimg chi thé tham gia thoa thudin. Ngodi ra,
diéu 1& cong ti con ¢6 hiéu luc déi véi bén
thir ba nhung bén thir ba c6 thé khong biét va
khéng c6 nghia vu phai biét co sur 1dn tai cua
TTCD. Thir ne, vi didu ¢ cong ti 12 van ban
bit buge phai cé khi thanh 1ap doanh nghiép
nén phép luat ¢6 quy dinh cac didu khoan téi
thidu cin c6 trong mot ban diéy 1& va phai
dugc théng qua hodc dang ki boi co quan
nha nude ¢6 tham quyén. > Trong khi 6,

(9). Diéu 8, Diéu 18 Ludt Cong ti Anb nam 2006,
hitp-//www.legistanon.gov.uk/ukpga/2006 44/
wuy cap 06/5/2019

(10). Ditu 25 Luar Doanh nghiép nam 2014,

contents,
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ndi dung cia TTCD hoan toan do cac bén tham
gia quyét dinh lya chon. Nhu vdy, ré rang
dudi géc do vé ludt doanh nghiép, TTCD la
van ban phap li khac bigt voi diéu I¢ cong ti,
khong bat bugc va chi diéu chinh méi quan
h¢é gitra c4c chu thé tham gia thod thudn

Duéi goc 4§ quan tri cong ti, TTCD cé
thé duge xem 1a cach d¢ mét nhom cé déng
tham gia thoa thuan (c6 thé 14 nhimg c6 déng
sang lap) “1éo 1ai"cong ti theo huémg minh
mudn thong qua quyén quyét dioh cic vin
¢ quan trong hodic quyén dé cir hay chi dinh
ngudi vao cic chirc danh quan li, diéu hanh
cua cong ti. Boi 1&, thong thuong TTCD s&
trao cho ngudi tham gia thoa thujn quyén lgi
cao hon so voi ngudi khéng tham gia thoa
thudn. Ngoai ra, TTCD dugc nhin nhan nhu
diéu khoan quan trong dé giai quyét nhimg
truémg hop bé tic cua cong ti (deadlock).""

(11). Deadlock (bé tic) I tinh trang khéng thé hoat
dong do sy phn déi hojc thiéu sy thoa higp. BE tc 1a
Két qua coa sy chéng déi khéng ngimg cia hai lye
luong hode phe phai. Trong ludt cong Ui, thujt ngd
nay the hign viée hoat déng cua mét cong ti bi bé téc
do mot hodc nhidu hon mot nhém cb dong hoac thanh
vién héi dong quan trj khéng ddng  véi mt s6 chinh
sdch cia cong ti. Thuat ngir thé hién trong Didu
1AL 12-7(1)(a)(b) Ludt Cong ti kinh doanh cia bang
New Jersey, Hoa Ky, htips:/law.justia.com/codes/
new-jersey/201 3/itle- 14a/section-14a-12-7/, truy cap
10/04/2019, theo 46 quy dinh: - a Cic €6 déng trong
cong ti bj chia ré ve b:eu quyét dén miic ma. trong
khodng thoi gian bao gom ca hai cuge hop llmang
nién hang nam lien nep diepe 16 chire, hp thit bai
trong vigc bdu ngucn ké nhiém cac thanh vién trong
hoi {I5ng quan trj ma c6 nhigm ki sé hét sau vige bau
nay. b. Thanh vién hgi dong quan Irj cua cong 1. hodc
1 ngaen hogic nhicu ngudi c6 thim quyén quan Ii trong
hgi dong quan trj, néu cic quy djnh trong gidy chimg
nhdn dang ki kinh doanh quy dinh tai diéu 144-5-21(2)
6 higu lirc. khong thé thiee hign mgt hoge nhiéu vin dé
quan rong doi vige vigc quan li cong o
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Vi nhimg diéu khoan trong TTCD da duge
ki két trude do co thé giup cé dong bat déng
quan diém thodi von nhanh hodc giup cong
thoat khoi nhimg cude tranh chip, kién ung
khéng dang co.

Dudi géc d vé lugt hgp dong thi TTCD
duge xem 1a mét hop dong khi dap img diy
dit cac diéu kién co higu lyc cua hop déng.
Tuy nhién, TTCD khac véi nhimg hgp dong
dan sy thong thuong boi ndi dung cua thoa
thuan lién quan va/hoic anh hudng dén van
dé quan li ndi by cua cong ti. Do dé. noi
dung ciia TTCP con chiu sy rang budc cua
phap luét doanh nghiép hay phap luat cong ti
ciia mdi quéc gia.

Tém lai, TTCD la thoa thuidn gitra hai
hay nhiéu cb déng cua cong ti vé vin dé lién
quan tdi cong ti va/hoic quyén loi cua cb
dong. Thoa thuan co thé dugc lap trude hoac
sau khi cong ti da ra dai, trong d6, quy dinh
bb sung va/hodc cy thé hom, ré rang hon mjt
s6 diéu khodn dac thi nhim gia ting quyén
lgi cho mét nhom c6 dong tham gia thoa
thuin hodic nhim gép phan quan trj cong i
hiéu qua, Ia co so giai quyét tranh chip khi
¢6 xung dét ndi bo.

2. Mjt sb khia canh phap I vé thoi
thuan cb dong

Nhur di dé cap & trén, TTCD khéng dugc
quy dinh trong phap ludt Viél Nam. T quy
dinh phép luat vé TTCP ciing nhvr thyc tién
ctia mot sé nuée uén the gidi, co thé thay
mét s khia canh phap li vé TTCD nbu sau:

Thii nhdt, vé chi thé tham gia TTCD

Hién nay dang t6n tai ba quan diém khic
nhau vé chu thé caa mot TTCD:

Quan diém dau ién cho ring chu thé
tham gia TTCD bét bugc phai la cac ¢d dong
hodc cac nhém cb dong cia cling mt cong ti.

57


https://iaw.justia.com/codes/

NGHIEN CLL - TRAO DOI

Theo phap luat cua Dirc, mic du khdng néu
dich danh TTCD nhung thira nhan thoa thuan
ira cac thanh vién cong ti. cac nhom cd dong
cdng ti nhu mét sy bd sung cho diéu 1¢ rong
truémg hop nhimg van dé do chua duge Tugt
cong 1i quy dinh.''”’ Cach hiéu nay ciing dugc
ing hé va 4p dung tai Thyy $y.* Ngoai ra,
chu thé tham gia TTCD khéng nhét thiét pha
bao gém tit ca cic co dong. nghia la thoa
thuan dugc ki két co thé gitra hai hay nhiéu
hay tat ca c6 dong véi nhau. Quan diém nay
duge thé hi¢n it 15 trong Luat Cong ti cua
mot s6 bang cia Hoa Ky. cy thé & mt 6
bang nhur Flonda,"*' Delaware."'*’ Ngoai ra.
luat coa bang Flonda con phan bit giira
“shareholders’ agreements™ (tam djch la Thoa
thugn cb dong) va “shareholder agreements™
(tam dich 14 Thoa thuin voi cb dong.) Theo
6, “sharcholders™ agreements™'® dugc hiéu
la thoa thuan gira cac ¢ dong (hai hoic
nhiéu ¢b déng véi nhau), con “shareholder
agreements™'” 14 thoa thuin giira cic cb
ddng ctia ¢dng ti va sé ¢ higu lyc véi chioh
cong ti khi duge sy chép thugin cua tat ca cac

(12). Khoan 5 Diéu 23 Luat Cong ti ¢6 phin Dic nam
1965, hip://wwiw.geseze-im-internet.de/englisch_ akig/.
truy cip 06/5/2019.

(13 Yu M Zhomokui, Olha Burlaka, and V H
Zhommokui, “Sharcholders Ag : Comparative
and Legal Analysis of the Legislation and Legal
Doctrine of Ukraine, EU Countries and USA™, 2018,
. 288 - 300.

(14). Diéu 6070731 Chuong XXXV Luit Tiéu bang
Florida, tidd.

(15). Diu 350, Pho 8. Chuong | Luit Khung vé cong
i - Generat Corporation Law (Luat Tiéu bang Delaware
1953). hups://delcode.delwar.gov/itle8/c001/, truy
cap 06/572019.

(16). Diu 607.0731 Chuong XXX VI Luat Tiéu bang
Florida, 1idd.

(17). Diéu 607.0732 Chuong XXX VI Lujt Tiéu bang
Florida. tldd.
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¢b dong cia cong Ui tai thai dicm ki kel thod
thudn, hay noi cich khac la thod thudn <Ud
1at ca chc cb dong cua cong ti.

Trong khi doé. quan diem o
rong thém chi thé cua TTCB: cv ‘hc’.m'?‘
bén cia TTCD bt buge phai 12 cfmg;ll f!o.
Boi 1& néu chi I thoa thugn gitra cac c0 dong
khi khéng duge cong ti chap thuan thi thoa
thudn db kho co thé duge thye hign. Theo
quan diém cia Stepanov D.Y, lido cong ti 14
mét phin cia TTCD bai vi dai hoi dong o
ddng s& phat thyce hién theo quyét dinh cua
céc thanh vién trong cong ti. trong d6 cb cac
thanh vién la cac bén cua TTCD. Cong ti ¢6
thé 13 mot bén cua mot thod thuan néu tat ca
¢ déng cua né tham gia hogc mot thod
thudn ma khong lién quan tat ca cb ddng
nhung cdng ti chi nhén quyén chir khong
phai chju nghia vu tir bén khac cia thod
thuan.'® Cach tiép can nay dugc ghi nhan
trén thyc tién TTCP tai Anh. Quan diém ndy
cung duge mdt 56 ludt su, nha nghién ciu tai
Viét Nam thira nhgn.'?

Quan diém cudi cing mo rong chu thé
tham gia TTCD dén céc bén thir ba bén
ngoai cong ti nbung c6 lién quan dén cong ti
nhu nha diu tu tiém nang, chu no cong 1i.2”
Vi du: ngan hang cho cong ti vay tién nhung
li do chap nhan cho vay vi tin tuéng cdc nha
quén I hién tai cha cong ti, do dé, ngén hang
va cong ti tham gia mgt thoa thuan véi diéu
khoan néu cong ti bd nhiém ban diéu hanh
méi phai dugc sy chip thudn cua ngan hang,

thir hai mo

(18). Yu M Zhomokui, Olha Burlaka, and V H
Zhomokui, sdd, tr. 288 - 300.

(19). Truong Nhjt Quang, sdd, 1. 233,

(20). Yu M Zhomoku, Olha Burlaka, ang VH
Zhomokui, sdd, tr. 288 - 300.
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Tém lai. TTCD chi don thuan 14 phimg
thoa thuan, cam két dugc thyc hién giira cic
cb dong cia cong ti va chu thé tham gia
TTCD ¢6 thé 13 hai hoic nhiéu hodc tat ca
céc cb dong cia cong ti. Boi 18 cong t
khéng thé o thanh ¢6 dong cua chigh minh.
Tuy nhlcn c6 truémg hop thoa thuan gilra
céc cb dong lai ¢o rang buoc 46i véi cong i}
khi thoa thuan d6 dugc chap thuan bai tat ca
¢b dong hofic khi dugc ghi nhin trong diéu
1¢ hofic mdt vn ban ndi bd cua cong ti (tinh
hi¢u lyc cha TTCD sé dugce phan tich trong
nhimg phén sau). D6i véi bén thir ba thi
khong thé coi ho 1a ¢d dong vé tham gia vao
céc lhoa thuin lién quan quyen quan li cong
li, quyén va nghia vy cua cb déng nhim
tranh céc tac dong tiéu cyc nhu xam pham
quyén cb déng hay tiém tang nguy co cia sy
chiém doat, thau tdm mua lai cong ti.

Thit hai, vé céc loai TTCD

C6 nhiéu cich phan loai nhumg bai viét
nay lya chon vigc phan loai TTCD dya trén
ndi dung cua thoa thuan. Theo d6, TTCH
dugc chia thanh ba loai: 1) TTCD lién quan
161 quyén biéu quyér; 2) TTCD lién quan 16i
vi¢e chuyén nhugng ¢ phan va 3) TTCD
lién quan t6i viéc quan li céng ti.

- TTCD lién quan té quyen biéu quyét

Quyén biéu quyét 1a quyén co ban coa cb
dong va duge ghi nhan béi cac nha lam luat
TTCD lién quan ti quyén biéu quyét vé cac
van dé cua cong ti phd bién nhét hién nay 14
thoa thuin gdp quyén bidu quyét (pooling
agreement) - sau day goi 12 thoa thudn gop,

(21). Diém a khoan | Diéu 114 Lujt Doanh nghi¢p
Viét Nnm nam 2014 quy dinh: “Cé dong pho thng o
cdc quvén sau ddv:... thuc hién quyén blell quyet inec
tiep hodc thong qua ﬂat dién theo uy guyén hoc theo
hink thiec khéic do phap ludt. diéu I¢ cong 1i quy dinh "
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thuéng duge thyc hién théng qua uy thic
biéu quyét (voting trust).

Tai Hoa Ky, trude day, TTCP lién quan
161 quyén bidu quye( khéng co hi¢u lyc baoi
tham phan cho rang 1) quyen biéu quyét
khéng tach ron khéi cb phan 2) trong céc
cude hop cua cong ti, cd dong ¢ nghia vy
biéu quyét vi Im 1ch cua cong ti. an Tuy
nhién, Luat miu vé cong ti kinh doanh
{Model Business Corporation Act) ra ddi da
dua ra céc quy dinh dé cong nhén higu lyc
va tinh bét bugc thi hanh cua cac TTCP lién
quan t4i biéu quyét gbm “pooling agreement”
(tam dich la thoa thuin gdp)*® va “voting
trust” (tam dich 13 uy thac biéu quyét) ?*

(22). Ricardo Molano-Leén, sdd, tr. 219 - 252.

(23) Pooling agrecmcnl (thod thuan gop) ld mét hop
déng glua hai o dong tro 1én trong cong ti, thod
thuén rang cac cb phan cua ho sé 1rd thanh mét Kkhoi,
nghia la céc cb déng nay sé biéu quyét cang mot céch.
Do d6. théng thuong cdc ¢é dong nay s& tao ra mot
“voting trust” (uy thac biéu quycl) bing cach gop
quyén biéu quyét ciia hg va chuyén né cho nguoi
dugc uy Ihac Theo Official Comment coa Biéu 7.30
Ludt mau vé cong ti kinh doanh Model Business
Corporation Act 2016, Hoa K§. quyén biéu quyét cia
W6t ca cac cb dong tham gia uy thic biéu quyét s&
duoc gdp lai, hip://www Jexisnexis.com/documents/
pdi720080618091347 _large., pd( tuy céap 06/5/2019.
(24). Voting trust (uy |hac biéu quycl) 13 vige mot c6
déng trd lén Chuy;n quyen biév quyct coa cd déng
nay cho mét ngudi duge uy thac trong mét khoang
thai gian, Tuy ahién, cd dang vy thac van gix Tai loi
ich kluh 1 (co nrc va cac khoan lgi nhuan tr ¢o phan)
cha ¢o phin nay nho mdt chimg nhin uy thic dugc
phal hanh boi ngudi nhan vy thac. Sau khi ahjn c6
phan W nguén uy thac, ngudi nhan uy thic cb quyen
blcu qu)el nhan danh chinh minh. Diéu 7.30 cba Luat
miu vé cong 1 kinh doanh Model Business Corporation
Act quy dinh: “Mgr hoac nh:eu hom mét c6 déng co
thé tgo ra uy thic biéu quyu chuyén cho nguoi dwge
uy- thac quyén biéu quyét béng cach ki mot llwoa thudn
dar ra cac quy dinh uyv thac va chuyén 6 phan cho
nguoi nhan uy thac ™.
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Phap luat Duc cing ghy nhan thoa thuan
cla co dong lién quan 151 quyén biéu quyét.
Vige cic b dong bo phiéu hoac khong bo

phiéu theo thoa thuan déu dugc chip nhan. ™!

Toa an Téi cao Lién bang Dic thira nhan
“pooling agreement” (tiéng Birc: Poolvertrage)
va dinh nghla no khong chi la thoa thuan
gitra cic co dong cung nhat 1 biéu quyét
trong dai hoi dong co dong ma con la thoa
thu@n dam bao duy tri s6 lugng c6 phan gop.
Theo d6, cic thanh vién trong nhém gop dé
dam bao c¢b phan gop dugc gia nguyén sé
khong ban cé phin ma khéng co su dong y
cua cac thanh vién con lai hodc sé chao ban
¢b phan cua minh cho cac thanh vién con lai. i

- TTCD lién quan 41 viée chuyén nhuong
¢6 phan

Vé nguyén tic. ¢b dong co quyén ty do
chuyén nhugng c6 phan. Phap luat Viét
Nam®”! hay phép luat cac nuéc déu thira nhan
tinh kha nhugng cia cé phan hay phan von
2op trong cdng ti. Tuy nhién, vi cac li do nhu
c4c thanh vién sang ldp cong ti mudn cac
thanh vién cam két gén bo trong thoi gian dau
khc‘n' nghi¢p nén ho ki thoa thuin han ché
quyén chuycn nbugng phén vén gop ong
thdi gian nhdt dinh hodc vi s¢ mét quyén
kiém soAt cong ti vao tay ngudi ngodi nén cac
& déng cong ti thoa thudn néu c6 cb dong
mudn ban ¢b phan thi phai uu tién ban cho

(25). Markus Roth,
Listed Companies:
2234348,2013.1r. 3.
(26). Markus Roth, sdd. tr. 3.

Qn. Diém d khoan 1 Dréu 114 Lujt Doanh nghlep
nim 2014 quy dinh: “C6 dong phs thong co quyen.
e do chu\en nhuong co phan cua minh cho ngum
khic. i truémg hop quv dinh tai khodn 3 Diéu 119
va khoan | Dicu 126 ctia Lugt ndy”.

“Shareholders’ Agreements in
Germany™, Available ai SSRN
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cac ¢6 dong nay rude mc du & & Pha" nny
khéng roi vao wudmg hop bj han ché ChUyC“
nhugng do lujt dinh™ hoje ¢¢ gl quyét
nhimg van dé lién quan dén quan 1 cong i,
vi dy nhu deadlock (tam dich 12 che didu
khoan giai quyét bé tac) ma véu chu €6 dong
nho phal ban ¢é phan cua minh- Trén thyc t,
cic didu khoan TTCD v¢ noi dung "33;
thuémg duge bit gip vor nhimg hinh thire
sau: 1) han ché chuyén nhuong cb Phﬂ“
trong khoang thi gian nhal dinh; 2) wu tién
bén co plmn cho cac cd dong cua cong ti;
3) cae co ddng con lai phai mua cd phan khi
¢6 6 dong muén ban hojic khi phél smh sy
kién theo thoa thuan: 4) yéu ciu ¢b dong
phai ban ¢b phan khi phat sinh sy kién theo
thoa thuén; 5) yeu cdu dugc cing ban co
phan khi cac ¢ dong khac béan; 6) yeu chu
cac ¢d dong khéc phai cung ban khi ¢b déng
d6 bén cb phan.

- TTCP lién quan (5i viéc quan li cong ti

Mot trong nhimg muc dich dé thic déy
chc b déng tham gia mdt TTCD chinh la
vén dé quén li cong ti, hay néi cach khac la
quyén kiém soat, chi phdi cong ti. Vi viy,
nhimg diéu khoan thuéng xuét hién bao gbm:
1) quyén chi dinh ngudi vao cac chire danh
quan li céng ti; 2) quyén quyét dinh hojc
phu quyét nhimg vén d¢ quan trong cua cong
ti nhu stra doi, bé sung diéu 1¢ cong ti; 10
chuc lai cong ti; thye hién cac dy an ddu tr
16m; bén tai san 16n cia cdng ti; ki cic hop
ddng c6 kha nang anh huong tai san cong ti

(28). Tai khoan 3 Diéu 119 Luit Doanh ngh,ep nam
2014 chi quy a|nh han ché chuyén “hUVng &b phan
pho théng cus co dong sang lap uong 3 ndm diu.

(29). Chc diéu khoan ndy dugc viét dya theo mot s6
hop dong/TTCD cia mdt sd cong u, Truong Nhit
Quang, sdd, ur. 8 - 45.
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(vay. bao lanh...). Rd rang v6i nbimg dicu
khoan trén thi TTCP da trao cho ngudi tham
gia thoa thuin nhimg quyén niog 16m hon so
véi céc ¢b ddng con lai cia cong ti.

Thit ba, vé hinh thirc cia TTCD

Nhin chung, phap luit mét s6 nudc quy
dinh hinh thic cia m¢t TTCP la vén ban cé
chir ki cac bén nhu Ukraine, Nga, Hoa Ky.
Mot sé nudc khac cho phép thoa thuan bing
161 n6i nhu Duc, Thuy ST, Anh.®% Theo tac
gia, mot TTCD ¢6 thé bing 16i noi bai tinh
bao mat cua n6. Tuy nhién, trén thyc té kha
kh6 ap dung bdi diém bét cip dbi véi mét
TTCD bing 15i n6i 14 sy khé chimg minh
mét thoa thuan nhu vay ton tai. Gia tr giao
dich cang 16n thi thiét hai khi mét bén pha
vg thoa thudn cang 1ém, mét thod thuén béng
1&1 ndi sé tAng tinh rui ro cho giao dich. Ngoai
ra, li do chinh d&é mét TTCPD nén 1a viin ban,
¢b chir ki cic bén 14 sy can thiét dzng ki trong
s co dong néu co sy thay ddi vé cb phan
trong céng ti hodc théng béo cho cong ti néu
13 thoa thudn thay déi diéu 1¢ cong ti.

3. Higu lyre ciia thod thugn c6 déng

3.1. Higu lwc doi véi cdc bén tham gia
thod thugn

Bin chit cia TTCD 1i mét hop ddng
gilra cAc ¢ dong cta cong ti, tuy nhién, ngoai
dip img nhimg diéu kién théng thuémg dé
hgp ddng c6 hiéu lyc thi tinh phap li cua
TTCD con phai duge xem xét phu hop véi
nmg loai thoa thuan

3.1.1. Thoa thuan vé biéu quyét

TTCD lién quan t6i viéc biéu quyét la
phé bién nhit trong cic TTCP, trong dé cé
thoa thuin gop (pooling agreement) théng

£30). Yu M Zhomokui, Olha Burlaka, and V H
Zhomokui, sdd. tr. 288 - 300.
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qua uy thac biéu quyét (voung trust). “Pooling
agreement” co \he bao gom nhiéu van dé lién
quan 161 ohu cu cia cé dong nhu: 1) thoa
thuan bo phiéu bau thanh vién cia hoi déng
quan tri; 2) thoa thuidn trao quyén biéu quyét
khdng tuong ximg véi co phén; 3) thoa
thuén bo phidu dé dat duge mét chinh sach
cy thé cia cong ti. Thod thudn nay s& c6 tinh
hiéu lyc. Tuy nhién, 104 4n Hoa Ky s€ coi no
khong c6 higu lyc néu cic ¢ dong ban
quyen biéu quyel cta minb hodc thoa hi¢p
quyen biéu quyét dugc xét vi lgi ich ca
nhin. @Y Céc quy dinh vé “pooling agreement”
trong MBCA 1a: 1) bai hodic nhiéu hon hai
cb déng phai tham gia thoa thuan; 2) thoa
thuan dugc soan bing vin ban; 3) thoa thuan
phai dugc ki boi tit ca cb dong tham gia.*?
Théng thudng, cac thoa thuin gop sé
dugc thyc hién thong qua “voting trust”, tirc
la cac cb dong trong thoa thuin gép sé uy
thac quyén biéu quyét cua minh cho mét bén
thr ba, thuémg khéng c6 méi lién hé véi
cong ti va ngudi duge uy thac sé sir dung Wt
ca phiéu biéu quyét nay dé biéu quyét cho
mét vin d&. Theo MBCA, thoa thugn “voting
trust” ¢6 hiéu lyc khi: 1) mét hoic hai cb déng
coa cong ti tro [én phai tham gia thoa thudn;
2) thoa thuan lap béng vin ban; 3) thoa thuan
phai dugc ki; 4) cb déng chuyén nhugng cb
phén cho ngudi duge uy thac; S) uy thc biéu
quyét ¢6 thai han theo ludt dinh theo MBCA;
6) cong ti phai duoc théng bao vé thoa thuin

(31). Hall v. John S Isaacs & Sons Farms 146 A.2d
602 (1958), hitps://law.justia.comv/cases/delaware/court-
of-chancery/1958/146-a-2d-602-4.html, truy cép
30/4/2019.

(32). Diéu 7.31 Luat miu vé cong ti kinh doanh
Mode] Business Corporation Act.
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uy thac biéu quyét, cy thé: ngudi duge uy
thac chuin bj mdt danh sach va chuyén bin
sa0 danh sich, thoa thuan cho cong ti. ™'

Nhu vay. qua phan tich trén cho thay viée
g20p phxcu wong viée biéu quyét wi dai hoi
dong co dong la pho bién. Trir nhimg thoa
thuan vé van dé quan li cong i, cac thod thuan
vé wcc bidu quyet gitra cac b déng chi cin
hai c6 dong trg 1én trong cong ti ki két. lap
thanh vin ban la ¢6 hi¢u lyc. Thoa thuan nhu
vy sé ¢O gia tn rang buoc cac codong tham gia.

3.1.2. Thoa thuan ve han ché quycn chuyén
nhugng ¢é phan

Thyc tién trén thé gigi cing nhu o Vit
Nam ghi nhan nhiéu ban thoa thuan gilra cac
cb dong c6 noi dung vé giéi han chuyén
nhugng cb phin, D6 ¢ thé la thoa thuin cho
phép cong ti hodic c6 dong ciia cong ti co quyen
phin déi v&i bat ki dé nghj chuyén nhugng co
phin nao hojc ¢6 thé 1 thoa thuan buge phai
wu tién ban cb phan cho cong ti hojic cb dong
trong cong i trudc véi cang diu kién néu
ban cho bén thir ba...
tap sé phat sinh kh ¢6 dong khéng tuan theo
thod thuin ma minh da ki két va vién din
quyén ty do chuyén nhuoug ) phan ma phap
lujt cong ti cla cac quoc gia déu thira nhin
(transferable ownershlp rights).

Dé giai quyét van dé nay, tai Diéu 6.27
Model Business Corporation Act 2016 cia
Hoa Ky quy dinh: Theo diéu 1& thanh lap
cong ti. ludt, thoa thudn gilra cac cb dong
hoac thoa thuan giira céc ¢b dong vai cong ti
¢6 thé ap dat gioi han chuyen nhugng hodc
dang ki chuyén nhuong cb phin cua cong

Tuy nhién, van dé phirc

(33) Diéu 7.30 (a) (b) (c) Lujt maw vé cdng u kinh
doanh Model Business Corporation Act.
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. Nhu vay cac ¢b déng <0 (hé thod thuan
chuvén nhugng €0

h &1 han
vm nhau vé vigc gi o e

phan va thoa thuan gidi han ndy sécahig
khi sy giéi han nhim dé duy tri trang thii coa
cong ti khi cong 1 phy thuge 130 s6 luong
hoac danh tinh cua cd dong cud cong ti. 4

bio 10an diéu khoan mién trir theo Judt chimg

g hoje lién bang hojic vi
15)

khoan cua tiéu ban
bat ki muc dich hep li ndo khac."

Tuong ty. tai bang Texas. Hoa Ky, theo
Diéu 21.210 coa Lugt Business Organizations,
che han ché chuyén nhugng nhu vy cb thé
duoc thé hién trong gidy dang ki kinh doanh,
diéu 1¢ hay mot thoa thudn bing vin bin
gitra 2 hoac nhiéu hon 2 cb déng hodc/va
cong ti. Bo ludt nay cung quy dinh han ché
nhu viy chi c6 hiéu lyc néu no “reasonable”
(hop 1i) nhung khong giai thich nhu thé ndo
1 hop li. C6 déng thidu s6 luén 1a bén yéu
thé dugc phap luat bao vé khoi sy chén ép
cua cic cb dong 16m. Thyc té, cin nhin nhan
rang mot thod thuan han ché mua ban cb
phin déi khi la cong cu dé cb dong I6m chén
ép c6 déng thiéu sd. Cu thé, trong thoa thuan
mua ban, cb déng thiéu sé khéng c6 quyén
ki hgp déng aé rat tién va roi khoi cong ti
khi bi chén ép nhung ¢b déng lén cb co ché

(34). Nguyén van: “The articles of incorporation, the
bylaws, an agreement among sharcholders, or an
agreement between shareholders and the corporation
may impose restricnons on the transfer or regisiration
of transfer of shares of the corporation”

(35). Nguyén van: “to maintain the corporation’s
status when it is dependent on the number or (dentiti of
its shareholders;to preserve exemptions under Sfederal
or state xccunnex law. or for any other reusonable
purpose”’, Business Organizations. Lugt Tygy, bang
Texas. hupsJ/stanutes.capitol.texas. gov/ink = =BO, truy
cap 06/5/2019.
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ép cb déng thiéu s ra néu anh 1a mudn va cic
thoa thuin nhur vy thuong c6 gi4 tri thip hon
gi4 trj ghi trén sb sach cua cong ti va luén
thip hon gia lh| truomg. Khi méu thudn cb
ddng 1én cao, ¢b déng 16m s& thudng cb ging
kich hoat thoa thuin mua-ban, dong thoi ap
d&t mirc gia thap hon véi cb dong thidu s.
Lac nay, c6 dong thiéu s6 s& khiéu nai viéc
mua ban 12 “unreasonable” (khong hop 1i)
theo Ludt Business Organization."*®

Phap luat Phap cing ghi nhan tinh hi¢u
lyc cia thoa thudn wu tién mua - ban thong qua
phan quyét ngay 07/01/2004, sb 00-11692°"
cita Toa 4n Téi cao Phap véi nhan dinh ring
thoa thudn wu tién mua - ban trong vy an
khong trdi véi nguyén téc trit ty cong, khong
trii véi quy dinh bt bujc cua didu 18 va tréi
véi lgi ich cua cong 1.°% Vy tranh chp nhu
saw: Hai vg chong B nim giir 2880/3000 cé
phiéu ciia Céng ti Evreux Distribution, da ki
mdt TTCD cho phép tat ca cb déng ban ¢b
phin cia minh cho c6 déng khac véi mét gia
“dé chju" hoic véi gia dugc xac dinh boi
chuyén gia trong danh sich ma cac cb dong

(36). Eric Fryar, "The Buy Sell Agreement and Other
Transfer Restrictions: Sharcholder Agreements That
Control Transferability and Provide Buy Sell Rights

and Options™, 2019, htp://www.shareholderoppression.

com/buy-sell, truy cdp 06/5/2019.

(37). Cour de Cassation, Chambre commerciale, n°
00-11692, 2019, hutps:/wwiw.legifrance.gouv. fi/ affich
Jurifudi.do?idTex1e=JURITEXT000007472179, tuy
cip 30/472019.

(38). Cour de Cassation, Chambre Commerciale, N°
00-11692
valables lorsqu'elles ne sont pas contraires & une
regle d'ordre public. G une stipulation impérative des
statuts ou @ Imlerel social” (Tam dich- Cac thoa
thugn gum €6 dong cb gid trj khi né khong trai voi
nguyén idc nal e cong. khong tréi véi quy dinh bét
buge cua dieu I¢ hogc Igi ich cong n).

“les convennions enire actionnaires sont
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thoa thuan. Tuy nhién, sau dé v¢ chéng Bda
ki hop dong chuyén nhugng cé phin cua ho
tong Cong ti Evreux Distribution cho Céng ti
Ope Intermarché. Theo cic cé dong khac.
hop dong mua ban 1 vo hiéu con theo vg
chong B va Céng ti Ope Intermarché, hop
déng nay ¢6 hiéu luc trong khi thoa thuan vé
uu tién mua-ban 1d v hi¢u do vi pham
nguyén tac ty do chuyén nhuong cia cb phiéu
bdi 160 tai trong thoa thuan mét diéu khoan
quy dinh ring cé déng chi dugc ty do chuyén
nhugng sau 12 thang tinb tir khi bat dau thu
tyc wu tién mua - ban. Toa an cho rfmg mgt
TTCD hop 1¢ khi 06 khdng trdi trit ty cong,
quy dinh bit bugc cia diéu I¢ hodc loi ich
cong ti. Trong truomg hop nay, thoa thuan
dua ra thu tyc cho phép cac c6 dong khac
dugec uu tién mua nhung khong vi pham
nguyén tic ty do thuomg lugng gia cb phiéu
hay gia dugc xac dinb bai chuyén gia va ciing
khéng trai vai diéu 1¢, xdm pham lgi ich cong
cong haycong ty. Vi viy, thoa thuan wu tién
mua ban ¢6 hiéu luc nén viéc chuyén nhugng
b phin cua hai vo chong B va Cong ti Ope
Intermarché la vo hiéu.

3.1.3. Thoa thudn v& quan li cong ti

Trong ban 4n ngay 26/4/2017, sb
15-12888,°” Toa 4n téi cao Phap da v higu
mot TTCD do TTCD nay anh huéng thé thirc
bai nhiém ngudi quan li cua cong ti cb phan
d3 dugc quy dinh trong diéu 1é. Theo do, mét
thoa thuan quy dinh viéc bd nhiém mét nguoi
vao vi tri giam déc 12 khong 6 gia tri. Vy n

(39). Cour de cassation, civile, Chambre commerciale,
n° 15-12888, 2019, https://www.legifrance.gouv.fr/
affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=§
URITEXT000034555679&fastReqid=961391395&fa
stPos=1, truy cap 30/4/2019.
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dan sy nhu sau: Cang ti X va Y 6 chung hoat
dong vé mua ban xe bor, sap nhap. Cong i Z
13 két qua cua viéc sap nhap duge quy dinh
trong thoa thuan. theo d6, quy dinh céng ti Z
s& dugc diéu hanh bai héi déng quin trj gdm
s6 thanh vién chin, duge lya chon tir s img
cir vién ngang nhau cia hai nhom cé dong cua
cong ti Z. tuong tmg [a ¢6 dong cong ti X - ¢o
déng da s6 va co dong cong ti Y - c6 dong
thiéu sd. Thoa thuin cling quy djnh ring ong
A dgi dién cho cong ti X 12 chu tich hoi dong
quan trj va ong B dai dién cua ¢ dong cong ti
Y la tong giam déc cua cong ti. Tuy nhién,
tong gidm ddc by mién nhiém boi khong dap
{mg dugc diéu kién do diéu I¢ quy dinh ring
tong gidm ddc phai Ja thanh vién hoi dong
quan trj. Ong B lic nay kién ong A 1a cé dong
da s6 vi cho ring da c6 sy vi pham TTCD va
yéu cu nhom c6 dong dng A phai bbi thuong.

Toa an Phap cho ring, theo Piéu 1851 Bo
luat Dan sy Phap quy dinh vé thé thirc bai
nhi¢m nhu sau: “Trie khi diepe quy dinh khac
trong diéu 1é. nguci quan Ii c6 thé bi mién
nhigm boi quvét dinh cia cdc thanh vién
trong cong i dai dign cho hom mgt mea 6
phén . Nhu vy, viée bai nhiém nguéi quan li
cia cbng ti c6 phan lubn tuan theo thé thic
nhit dinh dugc quy dinh trong diéu 1é hoic
trong luat va thé thirc nay duoc coi la quy
dinh bat bugc, néu TTCD anh hudog quy
dinh nay thi sé bi uyén vo hiéu.

Déi véi cac thoa thuan lién quan & viéc
quin li cong ti, toa an Hoa Ky cling co két
luan tuong wr khi cho rang thoa thuan s& vo
hi¢u boi 1) thoa thuan vi pham didu 1&; 2)
nghia vy phai ludn hanh d¢ng vi lgi ich cua
cong ti cua cac thanh vién trong hoi dong
quan trj cling nhu nhimg ngudi quan li, diéu
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hanh cong ti: 3) thoa thudn nay 13 khong €ong
bing ddi voi nhimg co dong khong 'hi'm
gia.“* Tuy nhién. nhimg nam gdn day. 1h‘am
phan d3 linh dgng hom trong v i¢e \“'"‘f;‘.l l!nh
higu Iyc ciia nhirng thod thugn nay. Dién hinh
I trong vy Zion v Kurtz.""" hai ¢0 d""g_cu?
Céng (i Lombard-Wall Group. Inc. _Ha‘ €0
dong nay tham gia mot TTCD. thod thudn
rang bat ki hoat dong kinh doanh~hoac h}oa(
dong khéc nao ciia Cong Ui cling can sy dong
¥ cia Zion. Bét chip thoa thudn, Kurz da
tham gia vio mot s6 hoat déng cla Cong ti
ma khong c6 sy dong ¥ cva Zion. Zion da
Kkhoi kién chéng lai Kurtz. Thoa thuan thyc
thi theo Luat Tiéu bang Delaware. Lujt
Delaware cho phép thoa thuan trong dé )
dong cla cong ti dong quan trj cong ti chir
khong phai 1a hoi déng quin tri.“? Tuy
nhién, Luat Delaware yéu chu cac didu
khodn thanh Jap cong ti phai thé hi¢n thod
thugn vé viéc quan li boi ¢b dong. Trong
trudng hop nay, diéu khoan thanh lap cong ti
khong thé hién sy ton tai cua TTCP duge
\ap ra bai Zion va Kurtz.

Trong bén 4n nay, toa an cho ring diéu
khoan thanh lap céng ti c6 thé sira ddi dé bao
gdm quy dinh han ché tham quyén cta thanh
vién hi dong quan trj. Do 6, Kurtz (bén bj
don) phai ¢6 trach nhiém hoan thién van
ban do luat dinh nén thiéu viéc hoan thién
nay khéng thé coi l1a li do dé khong thyc
hién thoa thuan va ket luan 13 (hoa thuan

(40). Ricardo Molano-Leon, sdd, tr. 20,

(41). Zion v. Kurtz, SON.Y. 2, https://casetext. comvease/
zion-v-kurtz-2, truy cap 01/5/2019.

(42). Zion v._Kun.z, SON. Y. 2. Téa an rich myc a
Didu 141, Didu 350, Diéu 352, Bidu 354 Lujy cung
vé cbng ti cua tieu bang Delaware Genera) Corporation
Law of Delaware.
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gitra Zion va Kurtz ¢é tinh bét bugc thuc thi
vi céc li do sau: 1) khong ¢ su can thi¢p
cva bén tha ba; 2) thoa thuan khong bi cim;
3) Kurtz da dong y trude sy gigi han nay.

Thye 1€, mét trong c4c diéu khoan thuomg
gép trong cac TTCD la chi dinh mot ngudi co
chuyén mén tro thanh ngudi quan li. Cy thé
hon 14 cc bén ki két thoa thugn cam két s& sir
dung quyén han cua minh trong bd may quan
li 4é dat dugc myc tiéu dé ra. Thoa thugn sé
khong bd nhi¢gm giam déc hojic téng giam
dbc numg quy djnh rang cac bén ki két cam
két s& bdu ngudi nay vao vi tri gidm déc hogc
tong gidm déc nhung khong logi trir kha nfing
mot thoa thuan nhir viy cé thé cb rii ro ring
ngudi duge bhu sé bi bai nhiém theo mot thé
thire sau d6. Hay néi cach khac, cac bén trong
thoa thuan cam két bau mot ngudi vao vij tri
gidm déc hodic tdng gidm dbc va sau do bau
bai nhi¢m anh ta. L& thng thudng, néu co
truomg hop dé xdy ra, cac bén lam trai thoa
thugn sé phai chju trach nhi¢m truoc cac bén
ki két thoa thuan khac, trir khi anh ta chimg
minh dugc ring viéc bau nay la ¢6 lgi cho
cong ti. Luc dé, theo phan quyét néu trén,
thoa thun la bit hgp phap va khéng c6 gia tr.
Nguoi 1am tréi thod thuan s& khong phai bdi
thuomg thiét hai.

Luat Cong ti cua Bi ciing quy dinh tuong
ty, theo do, TTCD sé& v6 hiéu néu: 1) wai ludt
cong ti hogic quyén lgi cua cong ti, vi du: thoa
thuan tréi véi nguyén tac mién nhiém nguoi
quan i trong cong ti cb phin hodc thoa thuin
cung cdp cac phiéu bidu quyét 16m hodc/va 2)
theo d6 mot ¢ dong cam két bo phiéu theo
chi thj dua ra boi cong i, cong ti con hodc bai
| co quan trong céng i nay. Viéc cAm nay
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nhim bao vé sy can bing quyén lyc cia cong
ti ¢ phin hodcna 3) theo d6 mot ¢é dong
cam két s& tan thanb cac dé xudl 1 cic co
quan trong céng 1.

Mot TTCD vé quan li cong ti la mt thoa
thudn sé anh huong dén quyén loi cua tit ca
¢b dong va lgi ich cia céng ti. Do 6, thoa
thuan nay ¢6 hi¢u hye néu dap img duge cac
diéu ki¢n sau: 1) thoa thuan dugc sy déng
thugn coa tét ca cé dong trong ¢dng ti hojc
thoa thudn phai duoe biét b cong ti va dugc
ghi nhan rai diéu 1¢. ludt hodc mdt vin ban
duoc toan by cd dong ki két; 2) thoa thuan
khong trdi trét n,r cong cong, loi ich cong u,
quyén lgi ca b dong thiéu sb.

3.2, Hi¢u lue doi voi bén thir ba

Bén thir ba duge hiéu la khdng phai mét
bén cua thoa thuan, khéng phai chu thé tham
gia thoa thuan, khong thé hién ¥ chi trong
TTCD. Bén thir ba ¢6 thé la chc co dong
khong tham gia ki két thoa thudn hoac la chu
ng, déi tac coa cong ti hodc chinh cong ti co
phin d6. RS rang, diéu I¢ cong li duong
nhién co gia trj phap li d6i véi bén thir ba
mac db bén thir ba khong tham gia soan théo,
ki két diéu 1¢. Bén thir ba khong thé nai ring
161 khéng biét cong t mudn vay tién cua minh
thi phai duge su phé duyét cua hoi déng quan
trj hay dai hdi dong cb dong vi tdi khéng biét
diéu 1& cong . C6 dong cong ti cling khéng
thé néi ring 16i chi 14 cb déong gia nhap sau

(43). Khoan 1 Diéu 551 Ludt Céng t1 cia Bi nam 2014,
https://www.jdsupra.com/legalnews/belgian-code-on-
companies-and-76161/, tuy cap 06/5/2019.

(44). Picrre Paulus de Chételct, ““Les Clauses Relatives
a I'exercice Du Droit de Vote", http://droitbelge.be/
fiches_detail.asp?idcar=32&id=768, fruy cap
06/5/2019.
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nén khéng biét néi dung cua didu I¢ cong b
dugc soan thao bai cac ¢b dong sang lap. Ban
1€ diéu 1¢ cong ti 12 ban thoa thudn cia tat cac
cb dong cong ti, cong ti ¢6 nghia vu phai
cong khai diéu 1é cong ti va bén thir ba ¢6
nghia vy phai tim hiéu vé didu 1§ cong ti
trude khi giao dich. Vay gia trj pbap li cua
TTCD nhu thé ndo déi v é1 bén thir ba?

Phip lujt cua Dirc va Thyy Si xem TTCD
13 thoa thuan doc lap va né chi diéu chinh
méi quan h¢ giira cic ¢o déng da ki két voi
nhau."** Trong khi d6. Lut cia Bang Florida
vé TTCD di quy dinh r&: TTCD chi co hi¢u
lyc v&i cdc bén tham gia. Ngudi nhan
chuyén nhugng c6 phan ma céc b dong cia
¢6 phan d6 tham gia vao mot TTCD sé bj
rang budc boi thoa thuan néu nhu bén nhan
chuyén nhugng nhén ¢b phan kém véi thong
bido. Ngudi nhan chuyén nhuong dugc xem
14 da nhin dugc thong bdo vé thod thuan
hodc ve sy gia han nao néu nhu sy 16n tai
cua thoa thu@n duge thé hién trén mat trudc
hofic mdt sau coa to giéy chimg nhan cta )
phan.“® Nhu vay, déi v6i Ludt Tiéu bang
Florida noi chung va Luat Cong 1 Hoa Ky
néi riéng thi TTCD don thudn co gia tri

(45). Dieter Mayer. *Grenzen von Aktionarsverein-ba
rungen’ (MittBayNot, 2006), 1. 281

(46). Diéu 607.0731 - Shareholders'agreements, Chuong
XXXVI Business Organizations (Luat Tiéu bang
Florida) quy dinh: "4 transferee of shares in a
corporation the shareholders of which have entered
into an agreement authonzed by subsection (1) shall
be bound by such agreement if the transferee takes
shares subject to such agreement with notice thereof.
A transferee shall be deemed to have notice of any
such agreement or anv such renewal if the existence
thereof is noted on the face or back of the certificate
or cernficates representing such shares”.
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an v chi
phap li vai cac bén trong thoa thud? v

c6 higu lyc déi véi bén thir ba nén bert
ba biét hogc bupe phai bict sy ton 1t €ua
thoa thugn. .

Cb thé noi. thoa thugn chi ring bUGC €2
¢ dong ki két ma khong c6 ¥ nghia Vi bén
thir ba bi tinh bao mit cia no va bon ll>cn ﬂju
ba khong thé hi¢n y chi tham gia thoa thudn
04 thuan chi anh

bén thir

¢ cac

nay. Vi vay, néu vi pham th
huémg toi cdc bén trong thoa thuan chu
khong anh huémg t6i bén thir ba. Vi du: Khi
¢ déng (nhimg ¢6 dong tham gia thod thugn)
bo phiéu rong dai hoi déng c6 dong ma vi
pham cic diéu khoan trong thod thugn s& dén
\&i trch nhigm cia cdc bén nhung ’khéng
anh huéng i két qua coa cuge bo phieu.

4. Két lugn

Qua cac ndi dung phan tich & trén, cb thé
tam dua ra mot sé két luan nghién ciu nhu
sau: TTCD c6 thé tac dong khong chi dén chc
¢é dong hodc nhém cé dong tham gia thoa
thugn ma déi khi con anh huong dén lgi ich
cua cong ti, quyén lgi chinh dang cua ¢cb dong
khéng tham gia thoa thuan. Do d6, phap luft
cong ti ciia nhiéu nudc trén thé gidi da cb
nhimg quy dinh hay hudng dn cin thiét cho
loai thoa thuan nay. Tuy nhién, tinh hi¢u lyc
ciia TTCP con phy thudc rat nhiéu vao chu
thé, ndi dung cua wmg thoa thuan khac nhau
nén phap luat khong thé dua ra quy dinh
mang tinh cimg nhic. Vi vy, cin thiét phai
b6 sung trong phap luétldoanh nghiép Viét
Nam nhimg quy dinh vé TTCD mang tinh
nguyén tic. Quy dinh TTCD c¢6 thé nhu sau:

1) TTCD la thoa thuan bing vin ban
hodc hinh tlh\':clrucmg duong vin ban giira
hai hay nhieu co déng cia cong 1i v quyén
cha co ddng va cac van de quan |j cong 1.
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2) TTCD cb gia i phap li déi v6i cac
bén tham gia thoa thuan khi dap img du diéu
Ki¢n 6 hiéu lyc cua hop dong trong Bo luat
Dan sy. khong trai vai lgi ich cong cong va
khong anh humg dén lgi ich chinh dang cua
cong ti va cac ¢b déng thiéu so.

3) Truong hop TTCD cb néi dung lién
quan dén vén dé quan licong ti thi chi ¢6 gia
trj phép 1i khi dugc diéu 1é cong ti din chiéu
hojc dugc thong qua tai cudc hop dai hoi
ddng co dong hodic dugc chip thuan boi tat
ca céc cb dong cua cong ti./.
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