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Tom tit: Chuang 17 Hifp dinh Doi tdc todn dign vd tiin bg xuyin Thdi Binh Duong ve doanh 
nghifp nhd nu&c chira dung mgt sd quy dinh mdi vugt lin tren khudn khd phdp li qudc te truyen thong 
diiu chinh hogt dgng cua nhdm doanh nghiep nay. Du ed thugn lgi khi thyc thi cde quy djnh nay nhg 
vdo cdc ngogi If vd sy tucmg thich cua hi thdng phdp lugl Vift Nam v&i phdn ldn cdc cam ket, Vift 
Nam vdn phdi ddi mgt v&i mgt so thdch thOc. Bdi viet phdn tieh cdc diim m&i cua CPTPP ve doanh 
nghiip nhd nu&c vd tap trung ldm ro cdc thdch thUc ddi v&i Vift Nam & ba gdc dg chinh: sy tuang 
thich cua phdp lugt Vift Nam vdi CPTPP; lira chgn phucmg phdp thyc thi cdc quy dfnh ctia CPTPP vd 
thyc tien thi hdnh mgt sd nghta vu ciia Viii Nam. 
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STATE-OWNED ENTERPRISES UNDER THE CPTPP AND CFL^LLENGES FOR VIETNAM 
Abstract: Chapter 17 of the Comprehensive and Progressive Agreement for Trans-Pacific 

Partnership iCPTPP) on state-owned enterprises includes some new provisions that go beyond the 
traditional intemational legal framework governing the operation of this group of enterprises. 
Although if is advantageous to implement those provisions thanks to the exceptions and the compatibility 
ofthe legal system of I 'ielnam with the majority of interational commitments, Vietnam still faces some 
challenges. The paper analyses the neu' provisions of the CPTPP on state-owned enterprises, and 
!<)i iLsvs on clarifying the challenges for I'leinam in the three main perspectives: the compatibility of 
the law of Vietnam with the CPTPP; the approach to implementing the CPTPP; and the practice of 
implementing some obligations of Vietnam. 
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[gay 30 12 2018, Hipp djnh Ddi tic toin Nam, CPTPP cd hieu lyc tir ngiy 14/01/2019.*^' N̂  I difn va tien bfl xuyen Thai Binh Day la dau moc quan trpng, thS hi?n quySt 

Ducmg (The Comprehensive and Progressive tam chinh tri va no luc ciia cac nu6c thanh 

Transpacific Partnership Agieement - CPTPP) vien Hiep dinh Doi tac xuyen Thai Binh 

da chinh thiic c6 hi?u Itrc sau khi co du sau Duong (TPP) sau khi Hoa Ky quySt dinh rut 

qudc gia thanh \ ien phe chuan. D6i \ oi Viet lui vao dau nam 2016. 

CPTPP c6 hieu Itrc mo ra nhi4u ca hgi 
• Tl*ii», Tmimg D»i h?c Ngo»i ihmmg nhtmg cung dat ra khono it thi,.!, .u • .,-• 

E-n.iil:h.iinfff.u.e<lu.>n B " mach thirc doi 
(I). Nghien cim nay du(7C tai trp boi Quy Phat Irien . . 
kho. hpc vi cong nghe qu6c gia (NAFOSTED) trong <2). .Q"f^'' ^'f'Nam da phe chuin cPTPP ui Nghi 
E)*ti,raas6505.01-:01S.01. quyel so TMOl^-NQ^HU ngay 12, „2o,g ' •"»" 
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CPTPP: Cam kit vd thuc thi 

vdi Vipt Nam,''* Uong dd cd eie thich thuc 
ve ho t̂ dpng eua cac doanh nghipp nha 
nude. Chuong 17 cua CPTPP him chua cac 
quy djnh khi ehi tî t dieu chmh ve doanh 
nghipp nhi nude tham gia vao cic giao dich 
thuong m î qudc te, vdi mpt sd quy dinh 
dupe dinh gii li vugt khdi khudn khd phip 
li qudc xk truyen thdng ve doanh nghipp nhi 
nude.'''' Vipc thyc thicie cam ket trong 
Chuong 17, dii cd mpt sd thuin Ipri nhung 
cung cd the se dat ra mpt sd van de ddi vdi 
Vipt Nam, nhat li ve thay ddi the che vi 
hoin thipn phip lu^t trong nude. 

1. Cic quy djnh ve doanh nghipp nhi 
mrdc trong CPTPP 

Chuang 17 CTPPP cd tieu dh: "Doanh 
nghipp nhi nude vi doanh nghipp dpc quyen 
chi djnh" (Chapter 17 - State-owned enterprises 
and Designated Monopoliesf^^ vdi 15 dieu 

(3). Xem (hem: Nguyen Ngpe Ha, "Tham gia FTA the 
h? moi. L(7i the, thdch thirc v^ van de djit ra cho Vi?t 
Nam", Tgp chi Tdi chinh. thang 05/2019, tr. 12 - 15. 
(4). Khuon kho phdp li quoc te nay dupc thiet l ip 
bing mpt so quy dinh vii van ki?n nhu: Dieu XVII 
cua Hifp djnh chung ve thue quan vk thuang mai ciia 
WTO; Th6a thu?n cua WTO ve gidi thich Dieu XVII; 
Bg quy tdc ve quan tri doanh nghi&p doi vdi doanh 
nghifp nhi nuoc (OECD Guidelines on Corporate 
Govemance of State-Owned Enterprises) .. Ngoai ra, 
CO the xem them mpt so bai viet ve chu de nay nhu: 
Julien Sylvestre Fleury & Jean-Michel Marcoux, "The 
US Shaping of State-Owned Enterprise Disciplines in 
the Trans-Pacific Partnership", Joumal of Intemational 

Economic Law. 2016, vol. 19. no 2, tr. 446 - 447; 
Edmond M. lanni. "Intemational Treatment of State 
TndiDg", Joumal of World Trade Law. 1982, vol. 16, 
DO. 6, tr. 480 - 496. 

(5). Ban dich lieng Vi?t khong chinh thuc ciia chirong 
niy do Cyc Quan li c^mh tranh thyc hi?n co th5 xem 
t?i: http://cptpp.moil.gov.vii/data/e0593b3b-82bf-49 5 
6-9721-88e51bd099e6'userfiies/fiIes/17%20Chuong 

khoin vi 6 phy lyc.*̂ * So vdiTPP, npi dung 
cua Chuong 17 CPTPP khdng cd bit ki thay 
ddi nio. Ndi cich khic, tit ca cic dieu khoin 
cua TPP khdng bi tam dinh chi thye hipn 
trong CPTPP.*'* Diy li diu hipu tich eye eho 
thiy cac qudc gia thanh vien CPTPP quyit 
tira thyc hipn diy du cae cam ket d mirc dp 
cao trong Hipp dinh niy. 

Cd hai nhdm vin de Idn mi Chuong 17 
hudng tdi dieu chinh, bao gom: 1) cic 
nguyen tac mi doanh nghipp nha nude phai 
tuin thu khi tham gia vio hoat dpng thuang 
mai; 2) cic yeu ciu mi qudc gia thinh vien 
phii dip ung Uong vipc xay dyng vi thi 
hanh cie ea ehe, ehinh sich ddi vdi doanh 
nghipp nhi nudc.'̂ * Tuy nhien, do Chuong 
17 chi ip dung eho doanh nghipp nhi nude 
li ddi tugng dieu chtnh cua Chucmg, nen 
trude khi di vio phin tich hai nhdm quy 
dinh neu tren, bii viet se phin ticb khii 

%20Doanh%20nghiep%20Nha%20nuoc%20-%20 
VIE{l).pdf,truyc^p 15/12/2019. 
(6). Bao g6m Ph\i lyc 17-A: Tinh todn nguong dieu 
chinh; Phy lyc 17-B: Quy trinh phdt trien thong tin ve 
doanh nghiep thupc so hihi nha nuac vd dpc quyen 
chi dinh; Phy luc 17-C: Dam phdn them; Phy lyc 17-D: 
Phy lyc v^ dp dyng doi voi doanh nghi&p thupc so 
hiiu nha nuac va doanh nghi&p dpc quyen chi djnh 
cdp ducri trung uong: Phu lyc 17-E Singapore; Phy 
lyc 17-F: Malaysia. 
(7). Dilu 2 va Phy lyc ciia CPTPP. 
(8). Xem them: Trung tam WTO va Hpi nhgp (Phong 
Thuomg mai \ a Cong nghi?p Viet Nam), Hiep dfnh 

Doi lde lodn difn vd tiin bp xuyen Thdi Binh Duong • 

Tom tdt Chuang 17: Doanh nghiip nhd nu&c vd doanh 

nghiip dpc quyen chi dfnh. http://www.Trungtam 
wto.vn/upload/files'fta/174-da-ky-ket/175-cptpp-
tpp 11 /177-noi-dung-hiep-dinh/Tom%201uoc% 
20CPTPP%20-%20Chuong%2017.pdf, truy cgp 
15/12/2019. 
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CPTPP: Cam kii \a thyc thi 

nipm doanh nghipp nhi nude va xie djnh 
cic doanh nghipp nhi nude li ddi tupmg 
dieu chinh. 

l.I. Khdt nifm doanh nghifp nhd nude 
vd cdch thirc xdc djnh doanh nghiep nhd 
nude Id ddi tugng dieu chinh cua Chucmg 17 
CPTPP 

Ve khii nipm, theo dinh nghia duac dua 
ra t̂ i Dî u 17.1, doanh nghipp nhi nude 
dupc hieu Ii "doanh nghifp chii yeu tham 
gia vdo cdc hogt dgng thucmg mgi, trong 
dd. mgi ben: (a) true tiep sd hiru han 50% 
von dieu If; (b) kiem sodt tren 50% quyen 
bieu quyet thong qua lgi ich cha sd hiru: 
hoge (c) giir quyen chi dfnh da sd thdnh 
vien ban qudn trj hoac bdt ki bg mdy qudn 
li tucmg duang khde". Diy li khai nipm 
dupe dinh gii rpng hon mpt so khii niem 
ve doanh nghipp nhi nude Uong eae dieu 
ude thuong m î qude te trudc dd. nhu uong 
WTO,* * trong Hipp djnh thuong mai ty do 
Singapore-Hoa Ky''"* nhung hpp hon khii 
nipm doanh nghipp nhi nude trong Hipp 
djnh thucmg m î ty do Vipt Nam - Lien minh 

(9). Ernest U. Peiersmann. "GATT Law on State 
Trading Enterprises: Cntical Evaluation of Article 
XVII and Proposals for Refonn". trong Thomas 
Cottier & Petros C Mavroidis (edt.). State Trading in 
the Twenty-Firsi Century. University of Michigan 
Press. Michigan. 2001, tr. 72 

(10). Can Iuu y Id trong US-Singapore FTA. cac nha 
dam phdn khong su dyng thugt ngii doanh n g h j ^ nhd 
nuoc (state enterprise) md sir dyng thugt ngii doanh 
nghi?p chioh phu (govemmenl enterprise). Thugt ngir 
ndy dupc dinh rghia: "(a) Dot vai Hoa Ki; Id mpt 
doanh nghiip md ben ki kel ndy sa huu hodc hem 
sodt ihong qua quyen lgi cua chu sa hiru \a (b) ddi 
vCT Singapore, mgt doanh nghiip md bin ndy co dnh 
hu&ng Ihyc le" (BKU 12.8.6) 
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Chiu Au (EVFTA)'"* hay uong Bp nguyen 
tic eiia OECD."-* So vdi phip luit \'v'i >^^ 
hipn hinh, khii nipm niy ciing rpng htm W 
dinh ciia Luit Doanh nghipp nim 2014. 
Tuy nhien, CPTPP l̂ i him chua nhieu quy 
dinh cd the giiip mpt sd doanh nghipp nhi 
nude khdng phii tuan thii cic quy dinh ciia 
Chuang 17, cd th^ duprc danh gii li ^9^ ^̂ ^ 
qui cd Ipri cho Vipt Nam giup nhieu doanh 
nghipp nhi nude cd thdi gian thich nghi vdi 
cie cam k t̂ mdi Uong CPTPP. 

Ve xie dinh cic doanh nghipp nhi nude 
la ddi tupmg di8u ehinh, Di^u 17.2 ehi ro 
Chuang 17 ehi diSu chinb ho^t dpng ciia eic 
doanh nghipp thupc sd hihi nhi nude va cic 
doanh nghipp ddc quydn chi dinh ciia m t̂ 
ben cd tie dpng den hoat dpng thuong m^ 
ho^c dau tu giira cic ben trong khu vyc 
thuang mai ty do. Di6u niy cd nghia li chi 
doanh nghiep nhi nude nao tham gia vio vi 
tic dpng tdi boat dpng thuang m^i ho^c dau 
tu giiia cic quoc gia li thinh vien ciia 
CPTPP thi mdi phii tuan thu eac quy dinh 
cua Chuong 17. De lim ro the nio li ho t̂ 
dpng thuong mai, Dilu 17.1 da dua ra dinh 

(11). Khai ni?m doanh nghi?? nhd nuoc dupc dua vdo 
Dieu 1 cua Chuong X trong EVFTA v6 doanh nghi?p 
nha nu6c, doanh nghi?p dupc trao ddc quyin ho$c 
dpc quyen. vai cdch hi^u rpng hon khdi nipm doanh 
ngh.?p nhd nuac trong CPTPP kh, n6 bao g6m cd 
nhmig doanh ngh.?p ma 6 do nhd nu6c c6 th^ thyc 
h„nv i?c kiem sodt doi vo. cac quy^t ^ynh chi^n lupc 
cua doanh nghiep. 

(12). B? nguyen Be cua OECD dinh noki A U 
nghi&p nha nuac U - i d , « .oan, Z T n l , 
cong nhin Id doanh nghiep Iheo lual auL • . . 
do nhd nuoc ,huc Men ,uyin chu T h S ' i ' " 
OECD, tldd, tr. 15. ^ "=•": 

(13). Khoin 8 Diiu 4 Luai Doanh nghiip ^ 2^l_j 
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CPTPP: Cam kit vd thuv Ihi 

nghia, theo dd, ho t̂ dpng thuong mai la 
"cdc hogt dgng cua mgt doanh nghifp du(rc 
tien hdnhvai dinh hudng tgo ra Iffi nhudn 
nhdm sdn xudt hdng hod hoge cung cdp dich 
i-u bdn cho ngudi tieu ditng tren thf truang 
lien quan vai sdn lufmg vd tgi mirc gid do 
doanh nghifp quyet dfnh ". Hai dien giii*'"** 
di k̂ m vdi khii nipm ho t̂ dpng thuong mgi 
cho phep xie djnh cy the hon cic hogt dpng 
dupc coi li hogt dpng thuong mgi, de tu dd 
CO the xie dinh ehinh xie cic doanh nghipp 
nhi nude thupc phgm vi dieu chinh. Ndi 
cieh khic, Dieu 17.2 vi cic djnh nghla cd 
lien quan cho ph6p loai tru mpt sd doanh 
nghipp nhi nude khdng thupc pham vi dieu 
chinh bao gdm: 

- Cic doanh nghipp nhi nude mi boat 
dpng ciia hp khdng tic dpng tdi thuang mai 
vi dau tu giiia cic qudc gia thinh vien 
CPTPP, trong dd cd cic doanh nghipp nhi 
nude cung cap cic hing hoi, djch vy cdng 
ich*''* khdng vi myc dich Ipri nhuin hoac 
cung cip eie hing hoi, dich vy Uen co sd 
gii do nhi nude an dinh. 

(14), Dien gidi thii nhat ve "djnh hudng t^o ra lpi nhugn" 
ebo bill cdc ho^t dpng dupc thyc hi?n tren co so phi 
Ipi ohu^n ho$c tren co so bu ddp chi phi khong dupc 
COI Id cdc ho^t dpng v6i dinh huong t^o ra lpi nhu^n. 
Dien gidi thir hai ve vi^c an djnh sdn lupng va gid do 
doanh nghi&p quyet djnh cho thay cac bi^n phdp dp 
dyng chung tren thj truong lien quan khong dupc hieu 
id sy an djnh cua mpt quoc gia thdnh vien CPTPP 
trong cdc quyet djnh ve gia ca, sdn xuat hodc cung 
img cua mpt doanh nghi&p. 

(15), Theo Dieu 17.1. nhi^m vy thyc hi^n djch vy 
eong Ich nghla Id "mpt nhifm v{t cua chinh phu gtao 

cho mpt doanh nghiip thupc s& hiru nhd nu&c cung 

cap mgt dfch vtf tryc tiep hoge gidn tiip tai cong 

chiing tren lanh tho quoc gia do ". 

- Hoat dpng ciia ngin hang trung uong 
hoae ciia co quan quin Ii tî n tp;''̂ * hogtdpng 
ciia CO quan difiu tiet tii chinh*'̂ * eiia mpt 
qudc gia thinh vien CPTPP (nhu d Vipt Nam 
Ii: Ngin hing nhi nude, Uy ban chung 
khoin nhi nude). 

- Cic hoat dpng nham xu Ii mpt dinh che 
tii chinh hoae doanh nghipp chii yeu cung 
cip dich vy tai chinh da hoge dang lam vio 
tinh trgng khd khan.*'̂ * 

- Quy diu tu von ciia nhi nude"'* (nhu d 
Vipt Nam li Tdng Cdng ti Diu tu vi Kinh 
doanh vdn nhi nude - SCIC). 

Quy huu tri dpc lgp* *̂ vi doanh 
nghipp do quy huu tri dpc lgp sd hiiu ho^c 
kiem soit;'^'* 

- Mua sam cdng;*̂ *̂ 
- Cung cip djch vy cdng theo uy quyen 

cua nhi nude* * hoic cung cap dich vy tii 
ehinh theo uy quyen eiia nhi nude de ho trp 

(16). Dieu 17.2.2 CPTPP. 
(17). Di6u 17.2.3 CPTPP. 
(18). Diiu 17.2.4 CPTPP. 
(19) Diiu 17.2.5 CPTPP. 
(20). Theo Dieu 17.1. quy huu tri dpc î ip Id "mpt 

doanh nghiip do mpt ben sa hiru hoge kiem sodt 

thdng qua lgi ich chu s& hOu md: (a) thudn luy chi 

tham gia cdc hogt dpng sau: i) qudn li hoge cung cap 

chuang trinh lirang huu, nghi htru, an sinh xd hgi. 

thucmg tgt. td vong hoge cdc lgt ich cua ngu&i lao 

dpng. hoge bat ki hinh thuc kit hgp thudn tuy vi lgi 

ich cua cdc thi nhdn Id nguai ddng gop vdo chuang 

trinh do vd doi lugng ihu huang; hoge (ii) ddu tu ldi 

sdn cua cdc chuang trinh tren; (b) co trdch nhiim iiy 

thdch doi v&i cdc chu thi duge di cgp tgi diem (a); vd 

(cJ khong bl kiim sodt ve dfnh hu&ng ddu tu tir chinh 

phu ben do ", 

(21). Diiu 17.2.6 CPTPP. 
(22). Dieu 17.2.7 CPTPP. 
(23). Diiu 17.2.8 CPTPP. 
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hoat dpng xuat khiu. nhgp khiu, diu tu tu 

nhin ra nude ngoii \ di dieu kipn eic djch \'y 

tii chinh niy phii dupc cung eip theo cac 

tieu chi thi trudng. 

Diy l i uudng hpp cac doanh nghipp nhi 

nude khdng phii tuin thu bit ki quy dinh, 

cam ket nio duprc dua vio Chuang 17 cua 

CPTPP. Ngoii ra, d mpt sd nghia vy cy the, 

CPTPP tiep tye dua ra cic trudng hyp ngogi 

lp rieng, tue l i cic trudng hpp m i d dd 

doanh nghipp nhi nude khdng phii tuin thii 

nghTa vy cy the nio dd. 

1.2. Cdc quy dinh ve nguyen tdc dp dung 

ddi vdi doanh nghifp nha nude 

CPTPP dua ra mpt sd quy dinh nham 

thiet Igp cic nguyen tie chung ip dyng ddi 

vdi doanh nghipp nhi nude thupc pham vi 

dieu chinh eiia Chuong 17. Cac nguyen t ic 

chung nay chu yeu xoay quanh hai vin dh 

chinh: 1) tinh toin thuong mgi v i khdng 

phin bipt ddi \ir; 2) vipe tuin thii cic nghla 

vy eiia CPTPP khi duge nhi nude uy quyen, 

cy the: 

- Ve tinh toin thuong mai vi khdng phan 

bipt ddi xu 

Khdng phin bipt ddi xir (non

discrimination treatment) v i tinh toin 

thuong mgi (commercial considerations) Ii 

hai vin de di lien vdi nhau khi dua ra cic 

quy djnh \ e doanh nghipp nhi nude Uong 

cic hipp dinh thuang mai ty do. Ddi vdi 

CPTPP. nghla vy \ e khdng phin biet ddi xu 

v i linh toin thuang mgi dupe the hipn tgi 

Dieu 17 4 Vc nghia vy chung, mdi ben phai 

dam bio ring bit ki doanh nghipp nhi nude 

nio eiia minh khi tham gia vio c&^ ^°^* 

dpng thuong mgi cung phii hinh \ u ph" '̂ '̂ P 

vdi cic tinh toin thuang mgi uong mua b in 

hing hoi hoge djch vy (Di^u 17.4,1 (a)). 

Dong thdi, mpt qudc gia thinh î̂ '̂n ciing 

khdng duprc phan bipt doi xu (bao gdm c i 

nguyen t ic tdi hup qudc v i ddi xii qude gia) 

ddi vdi hang hoi, dich vy dupc cung cap bdi 

doanh nghipp eiia minh vdi hing hoi , dieh 

vy dupc cung c ip bdi c ic doanh nghipp ciia 

cic qudc gia thinh vien CPTPP khic (Dieu 

17.4.1(b)). Cd thk ndi, so vdi quy dinh ciia 

Di6u XVII GATT, nghia vy khdng phin bipt 

ddi xu trong CPTPP da quy djnh ro ring hon 

d vipe khang djnh nguyen t ic ddi xii quoc 

gia eung dupc i p dyng. Trong khudn kh6 

cua WTO, sy khdng ro ring trong quy djnh 

ciia Didu XVII.l(a) da gay ra nhigu tranh 

lugn ve viec nguyen tac ddi xii qudc gia cd 

thupc pham vi dieu chinh cua di^u niy hay 

khdng. Ban hdi thim Uong vy tranh chip 

Hdn Qudc - Cdc bifn phdp dnh hudng den 

nhgp khdu thft bd tuoi vd ddng lgnh khing 

djnh nghla vu niy se bao gom "it nhit Ii cic 

quy djnh ciia Difiu I (doi xii toi hu? qudc) v i 

Difiu III (ddi xil qude gia) cua GATT".'̂ "** 

Trong khi dd, Ban Hpi thim trong vy tranh 

chip Canada - Cdc bien phdp lien quan din 

xudt khdu Ilia mi vd xir li hgt nhdp khdu chi 

ra rang thuat ngu "cac nguyen tic chung v^ 

khdng phin biet ddi xu" theo GATT bao 

gdm nguyen tic ddi xu t6i hup qu6c v i 

(24). Korea - Measures affecting imports nf f u 
chilled and frozen beef. Panel Report of 3 1 , f'^^*' 
WT/DS16I/R, doan 753 ^ ^ " ' ^ ^ ^ ' ^"ly 2000, 
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khdng xem xet den lgp lugn eiia Hoa Ky khi 
thanh vien niy cho ring chiing bao gdm 
nguyen tic doi xii quoe gia.*^* Do dd, quy 
djnh ro ring eiia CPTPP se gdp pban hgn che 
cac tranh cai mi WTO da ggp phii ve phgm 
vi khdng phan bipt doi xii ddi vdi doanh 
nghipp nha nude. 

Ve nguyfin tic phii tuan thu eac cam ket 
uong CPTPP khi doanh nghiep nhi nude 
dupc nhi nude uy quyen 

Nguyen tie niy yeu eau cic doanh 
nghipp nhi nude dupc chi dinh dpc quyen 
khi dupc nhi nude giao ho^c uy quyen thyc 
hipn mpt so nhipm vy thupe chuc nang quin 
li ciia nhi nude thi van phii tuan thii day dii 
toin bp cam ket cua timg nude Uong 
CPTPP.'̂ ** Mpt so ehue nang, nhipm vy 
dupe uy quyen mi CPTPP dua ra cd thfi li 
quyen thu hoi, cap giiy phfip, phe duyet eic 
giao djch thuong mgi, ip han nggeh, phi 
ho$e cie khoin thu khic.*"'Tuy nhifin, ddi 
vdi nghla vy niy, Vipt Nam eiing di dim 
phin dfi dgt dupe mpt sd ngogi lp, trong dd, 
mpt so doanh nghipp nhi nude khdng phii 
thyc thi nghTa vy.*̂ *̂ 

(25). Canada - Measures relating to exports of wheat 

and treatment of imported grain, Panel Report of 6 
April 2004, WT/DS276/R, do?n 45, 48 - 50; xem 
them: Kevin Kennedy, "Chapter V - GATT 1994", 
trong Patrick F. j . Macrory, Arthur E. Appleton & 
Micheal G, Plununer (edt.). The World Trade 

Organization Legal Economic and Political Analysis. 

vol. I, Springer. 2005. tr. 148; Edmond M. lanni, tldd, 
tr. 489 - 490. 
(26) Diiu 17.3 CPTPP 
(27). Ghi chu so 12. Chuong 17 CPTPP. 
(28). Trung tam WTO vd Hpi nh$p, tldd, tr. 5. 

1.3. Cdc yeu cdu ve xdy dung vd thi hdnh 
cdc ca che, chinh sdch ddi vcn doanh nghifp 
nhd nuac 

Vfi quyfin mien trir vi giii quyet Uanh 
chap, theo quy dinh cua Difiu 17.5 vfi "toi 
in vi CO quan hinh chinh", cic quoe gia 
thinh vien cua CPTPP phii "trao cho tod 
dn cua minh thdm quyen doi vdi cdc khiiu 
ngi ddn su chong lgi mdt doanh nghifp do 
mgt qudc gia nuac ngodi sd hiru hoge kiem 
sodt thong qua lgi ich chu sd hiru cd hogt 
dgng thuang mgi tren ldnh thd ciia minh " 
(Difiu 17.5.1). Ndi cieh khic, ddi vdi cie 
tranh chap thuong mgi lien quan dfin doanh 
nghifip nha nude ciia mpt nude thanh vien 
CPTPP hoat dpng Uen lanh thd eiia mpt 
nude thinh vien CPTPP khie, toi in eiia 
qudc gia niy se cd thim quyfin de xfit xu 
Uanh chap dd du doanh nghipp nhi nude cd 
lifin quan vipn din dfin quyfin mifin trir tu 
phip.*̂ *̂ Day eiing la quy djnh mdi ciia 
CPTPP so vdi phan Idn cie FTA dupe ki ket 
tnrdc diy.'̂ *** 

Vfi hd trp phi thuang mgi, vin dfi ho trp 
phi thuang mgi ducrc dua vio cie Difiu 
17.6,17.7 va 17.8 ciia CPTPP. Difiu 17.6 
quy dinh vfi nghTa vu chung ciia cic nude 

(29) USTR. "Chapter 17 - State-Ovraed Enterprises 
(SOEs)", tr.2, https://ustr.gov/sites/default/files/TPP-
Chapter-Sumraary-State-Owned-Enterprises.pdf, truy 
cap 06/09/2019 
(30). Ines Willemyns. "Disciplines on State-Owned 
Enterprises in TPP: Have Expectations Been Met?", 
Leuven Centre for Global Govemance Studies 
Institute for International Law (University of Leuven), 
Working Paper, n". 168, January 2016, tr 24 - 25, 
https://ghum.kuleuven.be/ggs'publications/workingj) 
apers/2016/168willemyns, truy c |p 06/12/2019. 
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thanh vien CPTPP uong \iec chinh phii 
cua hp khdng du(?c tryc tiep hoac gian tifip 
dinh rieng cho doanh nghipp nhi nude cic 
khoin "ho trp phi thuong mgi" gay ra "tie 
dpng bit 191"*̂ " dfin ipri ich cua nude thinh 
vifin khic.Cd the thiy mye dich eua cie quy 
djnh niy li dfi ngin cin eic ehinh phii cung 
cip ho trp phi thuong mgi (vi dy thdng qua 
cic khoin Up cip) eho cie doanh nghipp 
nhi nude ddi vdi vipc sin xuit va mua bin 
hing hoi ho§c cung ung dich vy. Cac ho 
trp phi thuang mgi thudng gay ra tic dpng 
bdp mfio cgnh tranh, vi vgy, ngin cin nhi 
nude eung cap cic ho trpr phi thuong mgi 
trong CPTPP se hudng dfin thifit lip mdi 
trudng egnh tranh binh ding giira doanh 
nghipp nhi nude vi doanh nghipp thupc 
ITnh vyc tu nhan. 

Tuy nhien, Vipt Nam eung da thinh cdng 
khi dgt dupc thoi thugn vdi cie nude thinh 
vien CPTPP khic ve khdng ip dyng nghTa 
vy lifin quan tdi ho Up thuong mgi trong 
nhieu trudng hyp khae nhau, nhu: chucmg 
trinh cd phan hoi vi tii co ciu doanh nghipp 
nhi nude vdi myc dieh giup eic doanh 
nghipp nay hogt dpng tdt theo eo chfi thj 
trudng; dn djnh kinh tfi vl md vi cie cin ddi 
Idn eua nfin kinh tfi; phit trien vimg siu, 
vung xa, bien gidi, hii dio, eic vimg die 
bipt khd khin. cic viing cd vj tri quan Upng 
ve an ninh, qudc phdng: hd U(? cho mpt sd 

(31). 'Tic dpng bat lpi" nay si dupc xdc dtnh theo 
cdc ueu chi vd cdch thtic dupc neu t^i Dieu 17.7 cua 
CPTPP: con "thict h*i" se dupc tinh toan tren co so 
cdc quy dinh ciia Dieu 17.8. 

doanh nghipp ey thfi (Petro Viemam. EVN, 

Vinacomin, SCIC, DATC...).''"' 
Vfi minh bgeh hoi, nghTa ^V """^ ^^^^ 

hoi dupc quy djnh tgi Difiu 17.10 vdi ba npi 
dung chinh: 

- NghTa vy cung cip danh sich doanh 
nghipp nhi nude: Cic nude thinh vifin 
CPTPP se phii cung eip cho cac nude thanh 
vien khie hoge edng bo Ufin mpt trang dipn 
tli chinh thiic danh sich cie doanh nghipp 
thupe sd hiiu nhi nude Uong vdng siu thing 
kfi tir khi CPTPP ed hipu lye vi sau dd phii 
cap nhgt danh sich hing nim (Difiu 17.10.1 
viDieu 17.10.2). 

- NghTa vy cung cip thdng tin co bin ve 
doanh nghipp nhi nude: Khi cd yfiu cau ciia 
mpt nude thanh vien lien quan den quan nggi 
ve hogt dpng ciia doanh nghipp thupe sd hiiu 
cua mpt nude thinh vien khic ed thfi giy tic 
dpng dfin boat dpng kinh doanh thuong mgi 
dang dien ra, nude thanh vien dupc yeu cau 
se phii eung cip them cic thdng tin co bin 
vfi doanh nghipp nhi nude dd (nhu vfi ti l§ sd 
him nha nude, tdng doanh thu, tdng tii sin, 
cae bio cio tai ehinh da duoc edng bo, chuc 
danh eiia cic cdng chuc giir vj tri li nhi 
quin li hoic thanh vifin hdi ddng quin trj; 
md ti vfi bit ki logi ed phin dge bipt hoge 
quyen bieu quyfit die bipt; mpi hinh thirc 
mien trir hoac loai trir mi doanh nghipp d6 
dupe hudng theo quy djnh cua npi luat) cho 
nuac thanh vien yeu ciu (Difiu 17 6 3) 

- NghTa vy cung eip thong tinlien quan 
den cic ho up phi thuong^^,i, Khi nhgn 

(32). Trung tdm WTO va H^i nhdp, Phu \ur ,^, 
Nam. CPTPP. tldd, tr 6 ^ '̂ "̂  ' ^ ' Vi^ 
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dupc yfiu cau eung cap thdng tin ve cac ho 
trp phi thuong mgi, mpt nude thinh vifin 
CPTPP se phai cung cap cho nude thinh 
vien yeu eiu cic thdng tin lifin quan dfin: 
hinh thuc cua ho trp phi thuong mai; ten cua 
CO quan ehinh phii, cic doanh nghipp thupe 
sd hull nhi nude cung cap ho trpr phi thuang 
nigi; eo sd phip li vi mye tifiu chinh sieh 
ciia chinh sich hoge ehuong trinh eung cap 
ho trp phi thuong mgi vi nhifiu thdng tin 
khic (Dieu 17.6.5). 

Cd the thay, quy djnh ve minh bgeh hoi 
doi vdi doanh nghipp nhi nude trong CPTPP 
cd phgm vi rpng vi chi tiet ban so vdi nhifiu 
FTA di dupe ki ket trude ddciing nhu so vdi 
EVFTA.' •'* Quy djnh rpng vi chi tiet nhu 
v(iy ddi hdi cic nude thinh vifin phii ed 
nhimg sy difiu chinh nhat dinh vi phii the 
hipn quyet tam ehinh trj rat ldn trong qui 
trinh thye thi. 

Can luu y li, giong vdi mpt sd nghTa vy 
6 Uen, Vipt Nam di dua ra mpt sd bio luu 
vdi nghTa vy minh bgeh boi thdng tin.Ddi 
vdi cic doanh nghipp nhi nude cd doanh thu 
tir 200 tripu SDR/nim'̂ "** trong ba nim lifin 
trudc, Vipt Nam chi phii thye hien nghTa vy 
cdng bo thdng tin sau nam nam ke tir ngiy 
CPTPP ed hipu lyc. Cdn ddi vdi cic doanh 
nghipp ed doanh thu tii 500 trieu SDR/nim 
tni len uong ba nam lien trude, nghTa vy 
cdng bd thdng tin phii dupc thye thi Uong 
vdng 6 thing kfi hi ngiy CPTPP cd hipu lyc. 

Cudi cimg, vfi giii quyfit tranh chip, eie 
Uanh chap cd lifin quan dfin Chuong 17 se 
duac giii quyfit thdng qua cic trinh ty va thii 
tye duoe nfiu tgi Chuang 28 vfi giii quyfit 
tranh chip. Ngoii ra, Chuang 17 ciing dua ra 
mpt sd quy dinh bo sung tai Difiu 17.15 vi 
phy Iyc 17-B ve quy trinh phit trien thdng 
tin Uong qui trinh giii quyfit tranh chap.'̂ '* 
Can luu y li, Ufin co sd cic quy dinh eua 
Chuang 9 vfi diu tu, eie Uanh chap ve diu 
tu lien quan den doanh nghipp nhi nude 
ciing ed the su dyng co ehe giii quyet tranh 
chip giiia nhi diu tu vi nhi nude dupc dua 
vio npi dung cua Chuong 9 niy.' 

2. Thich thuc doi vdi Vipt Nam 
Ve eo bin, nhd vio nhifiu ngogi lp mi 

Vipt Nam dgt dupc Uong qui trinh dim phin 
TPP trudc diy vi CPTPP sau niy ve doanh 
nghiep nhi nude, Vipt Nam ed nhieu thugn 
Ipri dfi thye thi cic nghTa vy eua minh theo 
CPTPP. Tuy vay, ciing cdn tdn tgi mpt sd 
thich thiic doi vdi Vipt Nam khi thyc thi eac 
quy djnh vfi doanh nghipp nhi nude cua 
Hifip djnh niy. Cie pban tich dudi day tip 
trung vio ba thieh thuc chinh: thich thiic tir 
sy khdng tucmg thich ciia phip luat Vipt 

(33). Dieu 6 ciia Chuong 10 EVPTA; xem them: Ines 
WiUemyns, tldd, tr. 23 - 24. 
(34). Ti gid dfing SDR vdo ngdy 21/02/2020 Id: 1 
SDR = 31.600 VND. 

(35). Diiu 17.15 vd phu luc 17-B, Chuong XVII 
CPTPP. 
(36). Chuong IX ciia CPTPP. Khdi ni?ra doanh 
nghi&p dupc neu t̂ i Chuong IX co dan chiSu dfen khdi 
ni?m doanh nghiq) dupc djnh nghla t̂ i Dieu 1.3 
Chuong 1 CPTPP, theo do, "doanh nghiip Id bat ki 
thuc thi ndo dugc thdnh lap hodc to ehue theo ludt dp 
dgng. VI m\LC dich lgi nhudn hay khong vd thupc so 
hiru hoge hem sodt cua tu nhdn hay chinh phd. bao 
gdm bit ki doanh nghiep. cdng tt lin thde. cong ti hgp 
danh, doanh nghiip mpt ngu&i sa hiiu. cdng ti lien 
doanh. hiip hpi hodc cdc to chdc twang tu". 
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Nam vcti CPTPP; thaeh Ihiic xu4t phat tir 
vi?c cac quy dinh cua Chucmg 17 khong 
dupc ap dyng aye nep; thaeh thiic xuat phat 
tir Ihvc tien thi hanh mpt so quy dinh ve 
doanh nghi&p nha nuoc 6 Vi$t Nam. 

2.1. Thich thirc tu sir khong tucmg thich 
cua phap luat Vifl Nam ve doanh nghi&p nha 
nuac vai quy dinh cua CPTPP 

Thu nhat, sy khong tuong thich ve khai 
ni?m doanh nghi?p nha nuoc 

Khai nifm \e doanh nghi?p nha nucrc 
trong CPTPP co sw khae bi?t vcti khai ni?m 
doanh nghi?p nha nuoc trong Lu t̂ Doanh 
nghi?p nSm 2014 eiia Viet Nam. Luat Doanh 
nghiep nSm 2014 dinh nghla doanh nghiep 
nh^ nuoc la "doanh nghiep do nha nuoc nam 
giu; 100% von diju le" (khoan 8 DiSu 4). Co 
thS thSy, khii niem nay hep hon nhieu so voi 
khii niem doanh nghiep nha nude trong 
CPTPP."" Do do, nhiju doanh nghiep eiia 
Viet Nam khong la doanh nghiep nha nuoc 
theo Lu t̂ Doanh nghiep nam 2014 nhung lai 
la doanh nghiep nha nuoc theo CPTPP. Day 
la tnidng hpp ciia nhung doanh nghiep ton 
t̂ i dudi d^g eong ti eo phan hoae eong ti 
trach nhiem him h ^ ma 6 do nha nuoc van 

(37). Khai nitm na\ cung ti?p han khai nifm doanh 
aghi?p nha niroc trong Lu?t Doanh nghiqi nam 2005. 
Kho^ 22 DICU 4 Lu?t Doanh nghi^ nam 2005 dinh 
nghia. "Doanh nghiep nhd nuvc Id doanh nghiep ""ong 
do nhd niMc sa hiiu Iren ^('"'o vdn dieu le". Ve vi?c 
sua doi khai ni?m doanh nghi?p nha nuoc trong Lu Î 
Doaab nghi?p nam 2014. c6 the xem Bao cao so 
761,BC-UBTVQH13 ngay :K I0.'2014 v i tiip diu. 
chinh li. giai trinh d\r an Luat Doanh nghiqi trinh 
Qudc hoi Uiong qua 191 ki hop thii s. Quoc hoi Whoa 
Xlll.tr. 5 - 6 . 
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nim gia tren 50% von diSu le. Sv l*!"-' '"^' 
nay se Î o nen thaeh thtic cho Vi?' 
trong qui irinh thyc thi eae quy it"^ '^"^ 
CPTPP, boi nghla vy dupc ap dvng eho c4c 
doanh nghiep nha nuoe theo CPTF" "̂ ^ 
khong phai la doanh nghiep nha nude theo 
Lujit Doanh nghiep nam 2014 se khd cd the 
dupc thvc thi vi thi6u vSng cie quy dinh ctia 
phip luat trong nude. 

Thti hai, s\f khong tucmg thich ve nghia 
vy edng bd thdng tin doi viii cic doanh 
nghiep la doanh nghiep nh^ ""^'^ *™ 
CPTPP nhung khdng phai la doanh nghiep 
nha nude theo phap luat Viet Nam. 

Viee theo CPTPP, nhiSu doanh nghiep 
Viet Nam ed thS dupc coi li doanh nghiep 
nha nude hon so vdi Luat Doanh nghiep nim 
2014 cd thj dan ddn khd khan vi edng bo 
thdng tin theo nghia vu ve minh bach hoi 
trong Chuong 17. DiSu 108 va Dieu 109 
Luat Doanh nghiep nam 2014 da cd nhimg 
quy dinh khi cy the vk nghia vy cong bo 
thong tin dinh ki va cdng bd thong tin bat 
thudng ciia cie doanh nghiep nha nude 
thupc pham vi diSu ehinh cita Lu ît. Ddng 
thdi, sau dd, Viet Nam da ban hanh Nghi 
dinh sd 81/2015/ND-CP ngay 18/09/2015 vh 
eong bd thdng tin eiia doanh nghiep nhi 
nude. Theo Luat Doanh nghiep nam 2014, 

chi eie doanh nghiep ma nha nuoc nam giu 
100% vdn dieu 1$ mdi phai ap dung cac quy 
dinh eiia Lu4t va cua Nghi dinh sd 
81/2015/ND-CP Nhiing doanh nghiep Nha 
nude nam giii tren 50% vdn di6u le da dupe 
c6 phin hoi va trd thinh cdng ti d,i chimg 
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cung c6 nghTa vy cong bo thong tin theo quy 
djnh ctia Lugt Chimg khoan nam 2006, siia 
doi nim 2010.*^*' Tuy nhien, nhiing doanh 
nghi?p nha nirdc scr huu tren 50% v6n di^u 
I? ton tgi ducri dgng la cong ti TNHH hai 
thinh vien trcr len va cong ti co phan nhung 
khong dugc coi la cong ti dgi chung, se khong 
thupc phgm vi dieu chinh cua nghia vy cong 
b6 thong tin cua bat ki van b ^ quy pham 
phdp lugt nao neu tren. Do do, nghia vy cong 
bo thong tin cua nh6m doanh nghi&p nay bj 
b6 ngo. Noi each khae, day cung la "lo 
hong" ma Vi?t Nam phai hoin thi?n de dam 
bio nghta vy thyc thi cic quy dinh ve doanh 
nghi?p nha nucrc trong CPTPP cua minh. 

2.2. Thdch thirc ve vigc cdc quy dinh 
Chirang 17 khong dugc dp dung tnrc tiep 

Theo Nghi quyit s6 72/2018/NQ-QH14, 
cic quy djnh cua Chuong 17 cua CPTPP 
khong dugc ip dyng tryc tiep.̂ ''̂ * Do do, theo 
Dieu 6.2 Lugt dieu uac qu6c tl nam 2016,*''*'* 
cie quy djnh ciia Chucmg 17 chi co the dugc 
ap dyng neu duge ehuyen hoi vio ngi luat 
ciia Vi?t Nam. Tuy nhien, dii con ton tgi mgt 

(38) Xem cic quy djnh tu Dieu 100 den Dieu 107 
Lu4t Chimg kho^ n5m 2006, siia d6i nam 2010, 
(39). Xem Php lyc 2 Nghi quyet s6 72/2018/ND-CP. 
(40). Dieu 6.2 Luit Dieu uac quoc Ie nam 2016 quy 
djnh: "Can ni- vdo yiu cdu. npi dung, tinh chat cua 
diiu uac quoc te, Qudc hpi. Chd tfch nu&c. Chinhphu 
khi quyel dmh sy rdng buoc cua diiu uac quoc ti 
dong th&i quyet dfnh dp dung tryc tiip lodn bp hoge 
mpt phdn dieu u&e do dot v&i ca quan, to chtic. cd 
than trong tru&ng hgp quy djnh cua dieu u&c quoc 
te da dil ro, du chi liet di thyc hiin: quyel dinh hoge 
kien nghi siia dot. ho sung, bdi bd hope ban hdnh 
van bdn quy phpm phdp lugt di thyc hiin dieu u&c 
quoc ti do " 

SO diem chua tucmg thich vdi CPTPP, Nghj 
quyet s6 72/2018/NQ-QH14 khong giao 
nhiem vu sira doi Lugt Doanh nghi?p nam 
2014 hay cac van ban phip luat co lien quan 
khic de dam bao su tucmg thich vcri Chuang 
17 CPTPP. Day la thaeh thuc khong nho doi 
vcri Vi?t Nam de dim bio thyc thi t6t cac 
cam kit cua minh theo CPTPP. 

2.3. Cdc tdn tgi lien quan den vifc thyc 
thi mgt sd quy dinh cu the cua CPTPP ve 
doanh nghiep nhd nude 

Ben cgnh cic thich thuc da neu a tren, 
thich thuc doi vai Viet Nam khi thyc thi 
cic quy dinh niy con xuat phit tir chinh 
thuc tien thyc thi mgt so quy djnh co Hen 
quan, cy the: 

Thir nhdt, ton tai ve thyc thi nghTa vy 
minh bach hoi thong tin doi v6i doanh 
nghi?p nha nuac 

Dli Viet Nam co the dugc huong ngoai 1? 
ve vi^e cong bo danh sieh doanh nghipp nha 
nuac theo quy dinh tgi Dieu 17.10.1, cich 
thirc tiln hanh eong bo cac thong tin ve 
doanh nghipp nhi nuac mi Vipt Nam dang 
thuc hipn eo the se gay inh huong den vipc 
thuc hipn nghTa vy niy eiia Vipt Nam khi 
thoi han nam nam mi ngoai le cho phep ket 
thiic. Cy thi, cac kho khan dang dugc the 
hien a hai diem ehinh: 

- Sy khic biet trong viec xac dinh so 
lugng cic doanh nghipp nha nuoc: Theo 
Nien giim Thong ke nam 2015 ciia Tong cue 
Th6ng ke, tinh din hit ngiy 31/12/2014, 
Viet Nam co 3048 doanh nghipp nhi nuac 
(trong do CO 1703 doanh nghiep nha nuoc a 
tnmg uong va 1345 doanh nghipp nha nuoe 
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is dja phuong).'""' Trong khi do, tinh din 
31/12/2018, so lugng doanh n^iep nha 
nuoe giim xuong con 2486 doanh nghipp, 
trong do 1204 doanh nghipp do nha nuac so 
hihi 100% vdn.'""'* Tuy nhien, theo Bg K I 
hogch vi Dau tu, tinh den het nam 2018, co 
383/534 doanh nghipp nhi nuac da cong b6 
thong tin tren Cong thong tin Doanh 
nghipp.'*'' Noi each khic, danh sich doanh 
nghipp cSn cong bo thong tin ciia Bg Ke 
hogeh vi Dau tu khong bao tnim tat ci cic 
doanh nghipp nhi nuac theo thong ke eua 
T6ng cyc Thong ke. Dieu niy co nghia la co 
tai 670 doanh nghiep nha nuac khong phai 
eong bo thong tin. 

Sy khic bipt niy co the dugc li giii bang 
nhieu nguyen nhan, trong d6 c6 sy khic bipt 
trong khii nipm ve doanh nghipp nha nuoc 
giua Lugt Doanh nghipp nam 2014 vai Nghi 
dinh s6 97/2016,ND-CP ngay 01/07/2016 
ciia Chinh phii quy djnh ngi dung chi tieu 
thong ke thugc hp thong cac chi tieu thong 
ke quoc gia. Trong Nghj djnh so 
97/2016/ND-CP. phin cac chi tieu vl '̂ so 
doanh nghipp, lao dgng, von, thu nhgp, lgi 
nhugn cua doanh nghipp". doanh nghipp nhi 
nucrc dugc xie djnh gom "doanh nghifp 
100% von nhd nude do trung uang, dia 

phucmg qudn li vd doanh nghifp ''" P 
vdn trong nude md nhd nirdc chiem g'^ ''^ 
50% (de thugn lgi cho vifc tdng hdp so li^»' 

(41). T6og cyc Thong ke, Sicn gidm Thong ke 2015. 
Nxb. Thdng ke. Ha Noi. 2015, tr. 261. 
(42) Tdng cyc Thong kc Sii-m gidm Thong ke 2018. 
Nxb. Thfing ke. Ha Ngi, 2018. tr. 317. 
(43) BQ Ke ho^h va Diu ttr, Bdo cdo tinh hinh thyc 
hiin cong bo thong tin doanh nghiip nhd nuac ndm 
2018, http://www.business.gov.vn, Tiatucvasykifn/ 
tabid/I2S'calid 1116 ilenv'58693/bao-cao-lmh-hinh-
thvc-hicn-cong-b6-ihang-lin-doanh-nghifp-nha-nuac-
n5m-2018.aspx,tiuyc9p 10M2/2019. 
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quy udc neu nhd nirdc chiem gUf f^" 50% 

vdn chu sd hint dugc tinh la doanh nghifp 
nhd nude) ".*"' Sy khic bipt nim cr cho, cdch 
xie djnh doanh nghipp nhi nuoe trong Nghj 
djnh s6 97/2016/ND-CP rgng han khii nipm 
dugc neu trong Lugt Doanh nghipp nim 
2014, vi bao gdm ci nh6m "doanh nghipp co 
phan v6n trong nu6e ma nha nuac chiem giu 
tren 50%". 

- Ton tgi trong cie thong tin dugc cong 
bo ve doanh nghipp nha nuac: Ve van de 
nay, Bao cao tinh hinh cong bo thong tin ciia 
doanh nghipp nhi nuoc nam 2018 ciia Bg Kl 
hoach vi Dau tu da chi ro phan 16n doanh 
nghipp nhi nu6c phii cong bo thong tin deu 
thyc hipn ehua tot vi day dii cic quy djnh ve 
cong bo thong tin. Vipc thuc hipn chua tot 
dugc the hipn a mgt s6 dilm nhu: 1) ehua 
bio eio day du cie ngi dung theo quy djnh; 
2) chua CO trang thong tin dipn tir; 3) chua 
xay dyng ehuyen mye rieng vl cong b6 
thong tin tren trang thong tin dipn tir theo 
yeu ciu.*̂ *̂ Dilu nay co thi dan din nguy ca 
Vipt Nam khong tuan thu diy du cic quy 
djnh tai Dilu 17.10 CPTPP vi ciu thinh mgt 
vi pham tren thyc tl ciia Vipt Nam. 

(44). H? thong chi tieu 0304 "S6 doanh nghi?p lao 
dpng, von, thu nh$p va \q\ nhu^n cua doanh nehieo" 
cua Nghi dinh so 97/2016/ND-CP ngay 01/7/2016 L 
Chmh phu quy dpih DQI dung chi tieu thdng ke thuoc 
ĥ  thong chi tieu thong ke qu6c gia, tr 34 
(45). Bio cio s6 3433/BKHDT.PTDN ngiy 24/5/.ni Q 
cua Bp Ke ho?ich vi Diu tii v̂  tinh hiii, C* K^ 
thong tin cua doanh nghi?p nhi mroc n5m 2018^"^ 
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CPTPP: Cam kit vd thuc Ihi 

Thir hai. tdn tgi trong vipc thyc hipn 
nghia vy cung cap cic thong tin lien quan 
dcn cic khoan ho trg phi thuang mgi 

Theo CPTPP, khi co yeu ciu tir cic nuac 
thinh vien khic, Vipt Nam se phii cung cip 
thong tin vl cic khoin ho trg phi thucmg mai 
CO lien quan den cac doanh nghipp nhi nuoc. 
NghTa vy niy tuong ty nhu vipc Vipt Nam 
phii thong bio vl cic khoan trg cip len Uy 
ban ve trg cap vi cie bipn phip doi khing 
cua WTO. Tuy nhien, cich thiie mi Vipt 
Nam thyc hipn vipc thong bio ve trg cap 
trong WTO th6i gian vira qua eo thi se gay 
kho khin cho Vipt Nam khi thyc thi cac quy 
djnh ciia CPTPP, nhu: eie thong bao mi 
Vipt Nam thyc hipn deu c6 dg tre nhat dinh 
ve m t̂ th£ri gian;'"*** c6n thiiu mgt so thong 
tin lien quan din khoin trg cap (nhu tong gia 
trj cua khoan trg cap; dinh gii tie dgng cua 
khoin trg cap din thucmg mgi).̂ *"* N6i each 
ichic, cic thong bio ve trg cap cua Vipt Nam 
khong duge egp nhgt. Dong thai, cac thong 
tin ve trj gii khoin trg cap hay danh gii tie 
dgng ciia khoin trg cap ma Vipt Nam khong 
cung cap se gay kho khan cho Vipt Nam khi 
thyc hipn yeu cau cung cap cac thong tin niy 
trong CPTPP. 

(46) Vi dy: Thong bio m i Vift Nam thyc hi?n nam 
2015 Ien Uy ban Trg cap va Cic bipn phap doi khing 
li ve cic khoan tn; cap dupc thyc hipn tir nam 2011-
2013, xem: WTO - Committee on Subsidies and 
Countervailing Measures, Subsidies - Sew and Full 

Notification pursuant to article XVI:4 of the GATT 

1994 and Article 225 ofthe Agreement on Subsidies 

and Countervailing Measures - Vietnam. 25 September 
2015, G SCM N'253A'TMM,tr. 1 - 2 . 
(47). WTO - Cotnnuttee on Subsidies and Countervailing 
Measures, tidd, G/SCM>J/253/VNM, tr. 4 .6 ,7 .8 ,9 ,10 . 

3. Mgt s6 kien nghi vi ket lu|n 
Nhung phin tich a tren da chi ra mgt s6 

thich thirc d6i voi Vipt Nam khi thyc thi cie 
quy dinh ciia CPTPP ve doanh nghipp nhi 
nuoc.Co the thay cac kho khan chu yeu xuit 
phat tir vipe he thong phip lugt cua Vipt 
Nam CO mgt so quy djnh chua tuang thich 
vcri CPTPP, tir vipc khong chi ro phuang 
phip ap dung cac quy djnh cua Chuang 17 
vi tir thyc tien thyc hipn mgt so nghTa vy. 
Do d6, de khae phyc van de niy, Vipt Nam 
CO the xem xet vi ip dyng mgt so kien 
nghjsau: 

Thu nhdt, Vipt Nam co the tiln hanh sira 
doi eic van ban phip lugt c6 lien quan de 
dam bio sy tuong thich vai cie quy djnh cua 
CPTPP. Nhu thi, cac quy djnh khic bipt 
trong phap luat Viet Nam so vdi CPTPP se 
phii dugc sua doi, bo sung cho phu hgp vdi 
CPTPP. Cich lam niy co uu diem li se tgo 
ra su thdng nhit trong vipc ap dyng eie quy 
djnh ciia ngi lugt voi cic quy djnh ciia 
CPTPP. Khong chi vay, no ciing se dam bio 
sy tuong thich vai cic quy djnh ciia eic hipp 
dinh thucmg mgi ty do khic ma Vipt Nam da 
va se ki kit, bai viec ra soit se dugc tien 
hanh khong ehi voi CPTPP mi vcri ci cic 
hiep dinh do. Viec ngi luit hoi cung se giiip 
cho qui trinh thuc thi cic quy djnh bai cac 
chil thi khic nhu doanh nghipp, toi an, trgng 
tii... tra nen dl dang hon. Tuy nhien, kh6 
khan ciia viec ngi luat hoi li Vipt Nam se 
cin CO thai gian de sira doi, bo sung cac van 
bin theo dung trinh tu va thu tyc, tir do lam 
cho khi nang ip dyng cua chung co dg tre so 
vai thoi dilm eo hieu lyc cua CPTPP. 
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CPTPP: Cam ket vd thuc thi 

Thu hai, dim bao thyc hipn tot cac cam 

ket eiia Vipt Nam ve doanh nghipp nhi nucrc 

trong CPTPP, nhat la cac quy djnh ve minh 

bgeh v i ve ho trg phi thuong mai.De thuc 

hipn giii phip nay, Bg ke hogch vi diu tu 

nen xac dinh ey the so lugng cae doanh 

nghipp nhi nuoc mi Vipt Nam ein phii cong 

b6 thong tm theo CPTPP, tir dd. cong hd cy 

thi danh sich eic doanh nghiep niy tren 

C6ng thong tin doanh nghipp. D6ng thai, Bg 

ke hogch v i dau tu can co ke hoaeh cu the de 

giiip eie doanh nghipp nhi nucrc thugc doi 

tugng ap dyng ciia CPTPP tuan thu day dii 

cic yeu cau vc cong bo thong tin theo CPTPP 

va theo Nghj djnh sd 81/2016/ND-CP. D6ng 

thai. Vipt Nam ciing can thyc hipn tot nghTa 

vy thong bio ve eic ho trg phi thuong mai 

dinh cho eic doanh nghipp nha nuoc khong 

chi trong khuon kho ciia WTO ma ca theo 

yeu cau ciia CPTPP. 

Tom lgi, co thi thay CPTPP ham chua 

nhieu quy djnh mcri, cy the va ehi tiet de dieu 

ehinh cic van de lien quan den doanh nghipp 

nhi nuoe trong cic hogt dgng thuang mgi vi 

dau tu tgi cic nucrc thinh vien ciia CPTPP. 

Vcri nhieu ngogi le, \'i?t Nam se co khoing 

thiri gian nhit djnh de tien hinh nhirng buoc 

di can thiet, trong do eo ca vipc xem xet co 

tiln hinh ngi luat hoa cic quy djnh ciia 

CPTPP CO sy khic biet vcri phip luat Vipt 

Nam. Dilu nay se dam bio Vipt Nam co the 

thyc thi tdt eac nghla vy v i cam ket ciia 

minh khong chi lien quan den cic ngi dung 

vl doanh nghipp nha nuac m i con \e cac 

quy djnh khic cua CPTPP./. 
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