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TIN NHiiN DI|N Td THl/ONG MAl K H 6 N G MONG MUON: CAM K ^ TKONG 
CPTPP, PHAP LUAT MQT S O Q U O C GIA VA BAI HQC CHO V l ^ NAM 

TRAN TH! THU PHUONG * 

Tdm th: Tin nhdn di?n tu thucmg mi?i khdng mong mudn co the hieu Id tin nhan di^n tir nhdm 
mue dich thuang mai dugc gui den ngtrdi nhdn md khdng co sy dongy cua ngudi ndy. Vi^c qudn li tin 
nhan difn tir thuang mai khdng mong muon da du^c nhieu quoc gia quan tdm vd ban hdnh phdp ludt 
dieu chinh. Phdp lugt Vift Nam da cd nhiing quy dinh ve tin nhdn qudng cdo, thu difn tu qudng cdo. 
thu rdc. Khi tham gia Hifp dfnh Doi tdc todn difn vd tien bd xuyen Thdi Binh Dirang. Vift Nam eo 
cam ket ve vifc kiem sodt tin nhdn difn tu thucmg mai khdng mong mudn. Tren ca s& cdc cam ket ndy 
vd tham khdo kinh nghifm cua mQt so quoc gia tren the gi&i nhu Hoa Ky. Canada, Australia, 
NewZealand,... bdi viet hu&ng t&i muc tiiu nhgn difn tin nhdn difn tu thuang mgi khdng mong muon 
theo cam ket trong CPTPP vd phdn tich thyc trgng phdp ludt Vift Nam hifn hdnh de ddnh gid sy 
tuang thich, tit do de xudt rngt so kien nghf nhdm hodn thifn phdp lugt Vift Nam theo hudng phii hftp 
vdi cde cam ket trong CPTPP. 
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CPTPP 
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UNSOLICITED COMMERCIAL ELECTRONIC MESSAGES: COMMITMENTS OF THE 
CPTPP. THE LAW OF SOME COUNTRIES AND LESSONS LEARNT FOR VIETNAM 

Abstract: Unsolicited commercial electronic messages may be interpreted as electronic messages 
which are sent for commercial purposes without the consent of the recipient. Many countries have 
been interested in controlling unsolicited commercial electronic messages and made the law 
regulating the issue in question. The law of Vietnam has included provisions on advertising messages, 
advertising e-mails and spam mails. As a member ofthe Comprehensive and Progressive Agreement 
for Trans Pacific Partnership (CPTPP Agreement), Vietnam has committed to controlling unsolicited 
commercial electronic messages. On the basis of Vietnam's commitments and the reference to 
experience of some countries in the world such as the US, Canada, Australia, New Zealand, etc, the 
paper aims at identifying the issue of unsoclicited commercial messgages under the CPTPP 
commitments arul analysing the current situation ofthe law of Vietnam in this regard to evaluate its 
compatibility with the CPTPP. The paper then proposes some recommendations for impoving the law 
ofVietnam in the direction ofbeing compatible with the CPTPP commitments. 
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i. Cam ket ve tin nhin difn tir thuong 
mai ciia \ipt Nam trong CPTPP 

Hi?n nay, phucmg ti?n di?n tu dang tra 
thanh cong CM hiiu hifu cho vi?c thgc hi^n 
hô it dpng thucmg m î vai chi phi thAp \a 
kha ning tiep c?n loan cau. Tuy nhien, s\r 
phu hpp \k hi?u qua ciia tin nhSn di?n m da 
va dang bi anh huang bai th\rc trgng gui tin 
nhfin di$n tvr thuong mai khong mong 
muon.'"' Day la tin nhSn chiia d\mg npi dung 
nham myc dich thuc day th\rc hi?n hogt dpng 
kinh doanh. dau tu hoge h6 trp cho hoat 
dpng thuang mgi nao do thong qua cac 
phuang ti?n di?n tii, bao gom email, tin nhan 
dgng text, dgng n6i hoge tin nhan tiic thai 
(tivc tuyen) vao thue bao di?n thogi nhung 
khong dupc s\f dong y hoge bat chap s\r phan 
doi cLia ngucri nhan. Bat lpi ma nguai nhgn 
phai chju khi nhgn dupc tin nhan nay co the 
la chi phi (chi phi luu trii tin nhan), co the la 
thai gian tiep cgn, ra soat va logi bo tin 
nhan. Vi?c tiep nhgn hang loat tin nhSn di^n 
tli thuang mai khong mong muon ciing gay 
anh huang xau den tin nhan di?n tit thuang 
mgi va tgo nii ro cho cac tin nhfin nay vi co 
the bj mat, bi chgn khi hpp thu qua tai do da 
nhgn lupng lan tin nhan dipn tu thuang mai 
khong mong muon.*"̂ * Thuc trgng tren dan 

(1). Xem them: Kumar S., Sharma R.R., "An En:q)irical 
Analysis of Unsolicited Commercial Email", Paradigms, 
vol.18 (1), 2014, https://joiimals.sagepub.com/doi/10. 
1177/0971890714540363. tmy c^p 01/4/2020. 
(2). Xem them: Hasib S., Motwani M., Saxena A., 
"Anti-Spam Methodologies: A Comparative Study", 
International Joumal of Computer Science and 
Information Technologies, Vol. 3 (6), 2012, trage 
5341 -5345, http://ijcsii com/docs/Volume%203/vol3 
Issue6/ijcsit2012030611.pdf, tmy cap 014 2020; 
Ridzuan F., Potdar V., Talevsb A., "Factors involved 

dan nhu cfiu k i ^ scat tin nhfin Ji-̂ n dx thuong 
mgi khong mong muon cua cac quoi-
trenth^gi(!ri.'̂ * 

Phap lugt \iet Nam da co nhirng quy 
djnh dî u chinh \^ vî -c giii thu tli?n tir ric, 
tin nhfin rac tu kha lau. Tuy nhien. cac quy 
djnh nay chua thgc sxf co hi?u qua, chua 
ngan ch^ dupc vi?c gui cac logi tin, thu gfiy 
phien nhieu cho ngucri diing. Theo ghi nhgn 
ciia Bp Thong tin va Truyan thong, trong 7 
thfing dau nfim 2019, Bp da ghi nhgn 26.787 
lupt phan anh \h tinh trgng tin nhan rfic. Cfic 
tin nhfin nay thuang la tin nhan qufing cfio ve 
hang h6a, djch vy. Du s6 lupt phfin finh dupc 
dfinh gid IJk giam iin 48,7% so vdi ciing ki 
nfim 2018*'" nhtmg day vfin la con s6 dfing Io 
nggi va tinh trang gui tin nhan rfic is Vi?t 
Nam va ciing cho thay quy djnh ciia phfip 
lugt Vi?t Nam trong ITnh vuc nay con chua 
thyc sî  hipu qua. Mpt trong nhung nguyen 
nhan ciia tinh trgng nfiy lfi vi^c nhan di?n tin 
nhan rdc, thu dipn tii rfic chua dupc ro rang 
va mat phfip H. Van de nfiy se dupc phan tich 

in estimating cost of Email spam", 2010, htq)s://espace. 
curtin.edu.au/bitstream/handle/20.500.11937/43938/1 
52153_152153.pdf?sequence=2&isAllowed=y, tmy c4p 
01/4/2020. 
(3). Yu S., "Email Spam and the CAN-SPAM Act: A 
qualitative analysis", International joumal of Cyber 
Criminology, Vol, 5 (1), 20] 1, https7/www.cyber 
crimejouraal.com/Yu201 lijcc.pdf, truy cjip 01/4/2020; 
Al-A'ah M., "A Study of email spam and how to 
effectively combat it", 2007, http;//www.webology. 
org/2007/v4nl/a37.html, tmy cgip 01/4/2020. 
(4). Thu Thuy, Nguai dung di dpng c6 the ding ki til 
ch6i n h ^ tin nhin cupc gpi ric, http://www.nguoi 
tieudung.com. vn/nguoi-dung-di-dong-<;o-the-dane-
ky-tu-choi-nhan-tin-nhan-cuoc-goi-rac-d77423 html 
tmy d p 31/3/2020. 
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rd han trong phan thii ba ciia bfii viet. Ngofii 
ra, tinh trgng nfiy c6n c6 nguyan nhan xuat 
phfit tu lo hong bfio mgt thong tin cfi nhan 
cua ngucri dung. Trong nhieu truang hpp, 
vi$c cfic doanh nghi&p co danh sfich ciia 
nguoi diing de giii tin, thu rac khong phfii lfi 
do tir nguon khfich hfing ciia doanh nghipp, 
mfi Ifi tli nhiing nguon khfic. Thyc trgng a 
Vi?t Nam cho thay, nhiau thong tin ca nhan 
cua ngudi dung bj bfin trfin lan tran mang 
intemet \6\ day dii dir li?u ve hp tan, dja chi, 
so di$n thogi, thgm chi cfi thong tin \h tfii 
khoan ngan hfing. Theo danh gia ciia Bp 
Cong an, vi§c mua bfin dii li?u cfi nhan dang 
dien ra khfi de dfing, pho bien a Vipt Nam.**' 

Vai vipc Vipt Nam ki kat vfi pha chuan 
Cpypp (6) Yj^j ^^^ ^^ jjgjj-g yy ^^^ ^^ ^^ 

thyc hipn cfic cam ket trong Hi?p dinh, trong 
db CO cam ket lien quan dan tin nhan dipn tu 
thuang mgi. Viec thyc hipn cac nghTa vy nay 
s6 giiip Vipt Nam hoan thi$n phfip lufit ciia 
minh trong ITnh vî c nfiy vfi huang tcri vipc 
kiem sofit hipu qufi han cfic tin nhfin dupc 
glii nhfim myc dich thucmg mai. 

(5). Nguyen Huong, Thong tin cd nhdn dang bi mua 

hdn. thu thdp, http://cand.cora.vn/Xa-hoi/Du-lieu-ca-
iihan-dang-bi-mua-ban-thu-thap-581155/, truy cSp 
31/3/2020. 

(6), Xem n§i dung CPTPP t?i http://vi'ww.trungtam 
wto.vn/fW175-cptpp-tppl 1/1. Hi?p dinh g6m 07 difiu 
v4 01 Phv lyc quy djnh ve moi quan h§ vdi Hi^p dinh 
Doi tic xuyen ThAi Binh Ducmg (TPP) da dugc 12 
nu6c gom Australia, Bmnei Darussalam, Canada, 
Chile, Hoa Ky, Nh|t Ban, Malaysia, Mexico, New 
Zealand. Peru, Singapore v i Vi^l Nam ki ngay 
06/02/2016 t^ New Zealand. Qu6c hgi Vi?t Nam da 
ph« chufin CPTPP ngdy 12/11/2018 v6i Nghi quyet so 
72/2018/QH14 phe chufin Hi^p dinh D6i tac toan di?n 
vA tiin b$ xuyen Thai Binh Dirong ciing cac vfin kien 
lien quan. 

Theo dinh nghTa trong CPTPP, tin nhfin 
dien tii thuong mai khong mong mu6n lfi tin 
nhan dien tii dupc gui vi myc dich thuang 
mgi hofic marketing den mot dja chi dipn tii 
thong qua mpt nhfi cung cfip djch vy ket n6i 
intemet hofic djch vy vien thong khfic trong 
pham vi quy djnh ciia lugt vfi cfic quy djnh 
ciia moi ban, mfi khong cfin sy d6ng y ciia 
nguoi nhgn hoac bfit chfip vipc tu ch6i ro 
rang cua ngucri nhfin. 

Nhirng cam kat lian quan den tin nhfin 
dipn tli thucmg mai yeu cfiu Vi$t Nam phfii 
c6 nghTa vu fip dung hofic duy tri cfic bipn 
phfip lien quan dan tin nhfin dipn tii thuomg 
mgi khong mong muon (Diau 14), bao gom: 

- Yau cau nhfi cimg cap tin nhan dipn ttr 
thuang mai khong mong mu6n phai tgo dieu 
kien cho nguai nhfin co khfi nang ngfin vi?c 
tiep tyc phfii nhgn nhiing tin nhan dd. 

Yeu cau phai co su chap thuan ciia 
ngucri nhan, dupc quy djnh cy the trong phfip 
lugt va quy djnh ciia moi ban, da nhgn tin 
nhan thuang mgi dipn tii thuong mgi; hofic 

- Neu khong thi phfii quy dinh vipc gifim 
thiau toi da tin nhan dipn tii thucmg mgi 
khong mong muon. 

Ngoai ra, CPTPP ciing yeu cau cac quoc 
gia thanh vien phfii quy djnh ve vipc doi boi 
thudng d6i vcri nha cung cap tin nhfin di?n tu 
thuong mai khong mong muon khi khong 
tuan thii theo cac bien phfip dupc yeu cau fip 
dung hofic duy tri neu tren. 

Co tha thfiy, cfic cam ket trong CPTPP \Q 
tin nhfin dien tii thuong mai khong mong 
mu6n huang tcri muc tieu tang cudng ldng 
tin ciia ngudi tiau diing vao thuang mai dipn 
tli, ddng thdi tranh tao ra cac hfing rao cfin 
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trd khdng can thiet ddi vdi vipc iing dyng va 
sy phfit trian ciia thuang mgi dipn tii. 

De cd the trien khai thyc hipn dtrpc diing 
cfic cam kat nay, trudc tien can phfii danh gia 
dupc s\r tuong thich ciia phfip lugt Viet Nam 
hipn hfinh vdi cfic cam ket uong CPTPP. Cy 
tha, can phfii hieu ro khfii nipm vfi npi ham 
ciia thugt ngtr tin nhfin dipn tii khdng mong 
muon duprc nau trong CPTPP vfi dgt nd trong 
so sfinh vdi each hieu ve tin nhfin rac. thu 
dipn tli rfic (gpi chung la thu rfic) trong phfip 
lugt Vi?t Nam. Do vgy. de giiip nhgn dipn ro 
ve tin nhfin dipn tii thuang mgi khdng mong 
muon, phan tiap theo ciia bfii viet se tgp 
trung tim hiau phfip lugt ciia mpt sd qudc gia 
tran tha gidi nhu My. Canada, Australia, 
New Zealand (Ifi nhiing nude tham gia Hipp 
djnh CPTPP) vfi Hong Kong (Trung Qudc), 
Lien minh chau Au. Tiep dd, bfii viet se rfi 
sofit phfip lugt Vipt Nam hipn hanh da dfinh 
gifi sy phu hpp ciia phfip lugt Vipt Nam vdi 
cam kat trong Hipp dinh CPTPP, tii do da 
xuat mpt so khuyen nghj hofin thipn phap 
lugt Vi?t Nam trong ITnh vî c nay. 

2. Tin nhfin dipn tu thinmg raai khong 
mong muon theo phfip luat cQa mpt so 
quoc gia 

2.1. Binh nghia vd dgc diem nhgn dien 
Tin nhfin dipn tu thuong mgi khdng mong 

mudn (tieng Anh la "unsolicited commercial 
electronic message" hofic "unwanted 
commercial electronic message" hay ciing cd 
the su dyng thugt ngii "spam message 

ho$c "spam" theo phfip lugt mpt sd qudc gia) 
cd tha dupc hiau mpt cfich khic nhau tuy vao 
phfip lugt cua moi quoc gia. Tuy nhien, 
can cu vfio ten gpi thi cd tha hiau mpt cfich 
don gian day la tin nhfin di?n tii dupc giii 
nhfim myc dich thuang mgi den ngudi khdng 
mong mudn nhgn tin nhfin do. 

De hieu rd v^ tin nhfin dipn tii thuang 
mgi khdng mong muon, trudc tian can phfii 
hieu tha nfio Ifi tin nhfin dipn tii thuong mgi. 

Tir djnh nghTa neu trong Hipp djnh 
CPTPP, tin nhfin dipn tu thucmg mgi lfi tin 
nhin dipn tii dupc gui vi myc dich thuong 
mgi hoac marketing dan mpt dja chi di?n tii 
thdng qua mpt nhfi cimg cap djch vy ket noi 
intemet hoge djch vy vien thdng khfic. 

Nhu vgy, tin nhfin dipn tii thucmg mgi lfi 
tin nhfin dupc giii bdi bat ki phuang tipn 
vien thdng (dang text, dgng tiang, gipng ndi 
hoge hinh finh) den mpt dja chi dipn tii neu 
myc tieu ciia nd la nham khuyan khich sy 
tham gia vao hoat dpng thucmg mai, bfit kl sy 
tham gia dd cd dem lai lpi nhufin hay khdng. 

Tin nhan dupc xfic dinh la tin nhfin thuong 
mai dipn tii khi dfip iing dupc hai tiau chi: 

MQt Id tin nhan dd phfii dupc thyc hi$n 
thdng qua phuong tipn dipn tu. Phuang ti?n 
di?n tli glii tin nhan cd tha dudi dgng tin 
nhan vfin bfin, am thanh, gipng ndi ho$c 
hinh finh. Cac tin nhfin nay phan bipt vdi 
cupc gpi dipn thogi. O mpt so quoc gia cd 
phfip lugt diau chinh riang \e cupc gpi dipn 
thoai khdng mong mudn nhu Hoa Ky,**' 

(7). Xem them: Max W. Mosing, "Spamming m the 
EU: Solutions for Unsolicited electromc mail ahead?", 
https://www.it-law.at/wT)-content/uploads/2014/09/ 
mosing -spam-eu pdf, tmy cfip 19/9/2019. 
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(8) Phfip lufil ve chong spam cua Hoa Ky bao gom 
nhirng d?o luat difiu chinh ve cugc gp, di?n tho î 
khong mong muon sau. Telephone Consumer Protecti(«i 
Act 1991, Do-not-Cali Implemcnlation Act 2003 Tmth 
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Canada,'" Singapore.""* Tuy nhien, mpt sd 
nude Igi dieu chinh cfi tin nhfin va cupc gpi 
dipn thogi khdng mong muon trong dgo Iuat 
chung nhu Anh," "Phfip,"^*Duc,"^*... 

Hai Id myc tiau ciia tin nhan lfi nhfim 
khuyin khich sy tham gia ciia ngudi nhgn tin 
nhfin vfio hogt dpng thuong mai, bat ka sî  
tham gia dd cd mang lgi lpi nhuan khdng. 
Khi dd, hogt dpng thuong mai dupc hiau 
theo nghTa rpng lfi mpt giao djch, hfinh vi 
hojc xii s\r cd tinh thuong mgi (bfit ka ngudi 
thyc hipn nd cd nhfim myc dich lpi nhugn 

in Caller ID Act 2009. Telemarketing Sales Rules. 
https;//www. ftc.gov/enforcement/mles/raIemaking-
rcgutalory-reform-proceedings/can-spam-rale, tmy 

cjp 07/11/2019. 
(9). E)90 Iu4t ve Chong thu rfic c6a Canada (CASE) 
dirge ban bfinh nfim 201S nhfim thAe day tinh hi^u qua 
vfi khfi nfing thich iing ciia n^n kinh te Canada bfing 
v i ^ dieu chinh nhung ho^t dgng lam gifim uy tin ciia 
ho?t dgng thirong m îi di^n tit, https://laws-lois. 
justice.gc.ca/eng/acts/e-l .6/page-1 .html, tray c^p 
07/11/2019. 
(10). D90 lu^t ve Bfio v? du li^u cfi nhfin nfim 2012 
(Personal Data Protection Act 2012), https://sso.agc. 
gov.sg/Act/PDPA2012. tray cap 07/11/2019. 
(11). E)90 hi^t v^ Truyen thong nam 2003 (Communication 
Act 2003), http;//www.!egislation.gov.uk/uksi/2003/ 
2426/contents/made, tmy cpp 07/11/2019. 
(12). Lu$t ngfiy 21/6/2004 ve Niem tin trong kinh t i 
si (Law of June 21 2004 for Confidence in the Digital 
Economy), https://www.legiftance.gouv.fr/affich Texte. 

do?cidTexte=JORFTEXT000000801164#LEGL\RTI 
000006421568, tmy c^p 07/11/2019. 
(13). Phfip lu§t ve tin nhfin di?n tii thuong mpi khong 
mong mu6n cua Due bao gom ba dpo lupt chung la: 
D(io lufit Lien bang ve Bfio v? dii li?u (Federal Data 

Protection Act): https://www.gesetze-im-internet.de/ 
cnglisch bdsg/. Dpo lupt vfi Ch6ng cpnh tranh khong 
linh mpnh (Unfair Coopctition Act), http://www, 

gesetze-im-intemeLde/uwg_2004/index.ht[nl vfi Dpo 
hifit ve V6 tuyen tmyin thong (Telemedia Act), 

hltp://www.gesetze-ira-interaet.de/tmg/index.html, 
truy cpp 07/11/2019. 

hay khdng vfi viec giii tin nhfin cd thu dupc 
lpi nhugn hay khdng), bao gdm: quang cfio, 
khuydn mgi; de nghi mua hfing, bfin hang 
hofic cho thue hfing hofi; hogt dpng dfiu tu, 
kinh doanh hoac tim kiam co hpi kinh 
doanh, dfiu tu; quang cfio hoge khuyen mgi 
ve CO hdi dau tu, kinh doanh... Mpt tin nhfin 
cd tha dupc glii di vdi nhieu myc tiau khfic 
nhau, trong dd cd myc tiau uu tien hfing dfiu 
vfi myc tiau thii yeu. Phy thupc vfio phfip lugt 
cua mdi qudc gia mfi vipc xfic djnh tinh 
thuong mgi ciia tin nhfin cd thd chi cfin cii 
vfio myc tiau tm tien hfing dfiu cua tin nhfin 
hoge cd the cfin cu vfio bfit ki myc tiau nfio 
ma tin nhan hudng tdi. Mpt sd quoc gia chi 
can cii vfio myc tidu tm tian hang dau ciia tin 
nhan de xfic djnh tin nhfin dipn tii thuang mgi 
(nhu phfip Iuat ciia Hoa Ky, cua Canada,...). 
Mdt sd qudc gia Iai khdng phan bipt myc 
tieu hfing dau hay thii yeu de nhan dipn tin 
nhfin dipn tii thucmg mai (nhu phfip lugt ciia 
Hong Kong) mfi chi can mpt trong sd cac 
muc tieu la nham khuyen khich su tham gia 
vfio hoat dpng thuong mai thi se dupc coi la 
tin nhfin thuang mgi dipn tii. 

Theo Dgo luat CASL ciia Canada, hoat 
dpng thuang mgi dupc hieu lfi bfit ki giao 
djch, hfinh vi hofic xii su hoac tap hpp cfic xii 
su bfit ki cd tinh thuong mgi, dii ngudi thyc 
hipn nd cd nhfim muc dich lpi nhugn hay 
khong, phan biet vdi cfic giao dich, hanh vi 
hoac xii sy duoc thuc hipn nhfim muc dich 
thuc thi phfip luat, an ninh cdng cpng, bao ve 
dfit nude, cac xii su quan h? ngogi giao qudc 
ta hoac qufin s\f ciia Canada. Tin nhfin dipn 
tu dupc hiau la tin nhan dupc giii bdi bat ki 
hinh thuc vien thdng nfio, bao gdm tin nhan 
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dgng vfin ban, dgng am thanh, dgng idi ndi 
ho$c hinh finh. 

De xfic djnh myc tidu ciia tin nhfin cd 
nhfim thiic dfiy vi?c tham gia hogt dpng thuong 
mgi hay khdng can xem \et cac khia canh: 1) 
npi dimg ciia tin nhan; 2) nhirng dudng dan 
lien ket trong tin nhfin dan npi dimg ciia trang 
thdng tin dipn tii ho§c dan kho dii lipu; 3) 
nhiing thdng tin lien hp trong tin nhan. 

Mpt tin nhfin se dupc coi Ifi tin nhfin dipn 
tli thuang mgi neu npi dung cua tin nhfin dd 
hudng tdi myc tiau nhfim khuyan khich 
ngudi nhgn tin nhfin tham gia vfio hogt dpng 
thuang mai. Neu npi dung ciia tin nhan 
khdng nhfim myc tieu tren nhtmg lai chiia 
dyng "tagline""^ cd myc dich khuyen mai 
sfin pham hang hoa hay djch vy thi tin nhfin 
dd se dupc coi lfi tin nhfin di^n tti thuong 
mgi. Tuy nhidn, vipc dinh kem logo, dudng 
dan lien kel ve thdng tin lien he trong chii ki 
ciia tin nhfin khdng duong nhidn tgo ra tin 
nhfin dipn tii thuong mgi. Tin nhan dupc giii 
bdi dfing phfii chinh trj hofic td chiic nham 
myc dich kau gpi ddng gdp, tii thipn hofic tin 
nhfin dipn tti thuong mai trong npi bp td 
chiic, an pham djnh ki gui den thanh vidn, 
cpng ddng, td chiic mfi khdng khuyan khich 
sy tham gia vfio bat ki hoat dpng thuang mgi 
nao se khdng bj coi lfi tin nhan dien tir 
thucmg mgi. Ben cgnh dd, tin nhan dien tii 
thucmg mgi se dupc nhgn dien tren co sd 

[ thdng tin lien hp wi dudng dhn ket 
ndi dupc neu trong tin nhfin Neu tin 

(14) Mgt cfiu n6i ngfin ggn, dugc sit d^ng trong llnh 
"̂̂ Ic kinh doanh, dugc tpc ra de gay fin tugng mpnh 

me cho ngu6i dimg, khien nguiri dimg luon nho dcn 
nhan hang moi khi thay, nghe cau noi do vfi giiip djnh 
VI sfin phfim va triet li ciia cong ti khi kmh doanh. 
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nhfin 
khdng chua dyng npi dung thuong mgi. vi dy 
nhu npi dung chi mang tinh khao sat. ldi keu 
gpi ddng gdp nhfim myc dich nhan dao ho§c 
chinh trj nhung Igi chiia dyng dudng dan den 
trang thdng tin dipn tii thuang mai ciia nhfi 
tai trp thi rin nhfin dd lgi dupc coi la tin nhan 
dipn tli thuang mgi. 

Theo phap Iuat cua Hong Kdng,"'* tin 
nhfin dipn tii thuang mgi cd thd dupc thyc 
hipn thdng qua cfic hinh thiic: email, tin 
nhfin van ban hoge tin nhfin tryc tuyen, tin 
nhfin thdng qua tai khoan dien thogi hoge 
tin nhfin thdng qua bfit ki tfii khofin nfio ciia 
hp thong mgng thdng tin xa hpi vfi hp thong 
tin nhfin khfic. 

Vi?c xfic dinh tin nhfin dipn tii thuong mgi 
cung dupc thyc hipn thdng qua hai ttdu chi; 

1) Lfi tin nhfin dipn tii: Tin nhfin dupc 
glii qua djch vy vian thdng cdng cpng den 
dja chi dien tii va bao gdm nhung khdng gidi 
han, d dang text, gipng ndi, am thanh, hinh 
anh hoac video. Tin nhfin cd thd dupc ket 
hpp cfi bdi dang text, gipng ndi, fim thanh, 
hinh anh hoac video. 

2) Lfi tin nhfin dipn tii thuang mgi khi tin 
nhan dipn tii cd mpt hoac mpt so cfic myc 
dich sau: 

a) Nhfim de nghj cung ung hang ho^ 
dich vy, phuong tipn, cdng ey, dfit dai ho^ 
lpi ich lien quan ddn dfit dai; 

b) Nhfim da nghj cung cfip co hpi kinh 
doanh hoac co hpi dau tu; 

(15). Phfip lenh vk Tin nhfin di?n tu khong mong 
muon nam 2007, sua doi nfim 2012, https;//www elegis 
lation.gov.hk/hk/cap593, tray cpp I9'H/2019 
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c) Nhfim quang cfio hoge khuyen mai ve 
bfing hofi, djch vy, phuang tipn, cdng cy, dat 
dai hofic lpi ich lien quan den dat dai; 

d) Nhfim qufing cfio hoge khuydn mgi co 
bpi kinh doanh hoge co hpi dau tu; 

e) Nhfim quang cfio hoge khuyen mgi va 
mpt nhfi cimg umg hoge nha cung ung tiam 
nang, ve hfing hofi, djch vy, cdng cu, phuang 
tipn, dfit dai hoge lpi ich lien quan dan dat dai; 

f) Nhfim qufing cfio hoge khuyan mgi mpt 
nhfi cung ung hoge nha cung ung tiam nfing 
\l CO hpi kinh doanh hoge co hpi dfiu tu. 

Tiau ehi de xfic djnh tinh thuong mgi ciia 
tin nhfin di?n tii khdng phy thupe vfio vipc 
hang hofi, djch vy, lpi ich ciia hogt dpng dfiu 
tu, kinh doanh cd ton tgi hay khdng, eting 
nhu vi?c cd dupc chiing hpp phap khdng mfi 
chi cfin cd npi dimg vdi myc dich ndu tran, 
tin nhfin se dupe coi Ifi tin nhfin dipn tii 
thuong mgi. 

Tuong ty, Dgo lugt Chong tin nhfin rfic 
ciia Australia"^* vfi New Zealand"'* ciing 
nhgn dipn tin nhfin dipn tii thuong mgi dua 
vao cfic yeu to: I) npi dimg ciia tin nhfin; 2) 
ckh thiic mfi tin nhan dupc gidi thipu; 3) npi 
dung cd tha cd khi su dung dudng link, sd 
di?n thogi hoge thdng tin lidn hp dupc neu 
trong tin nhfin 

Theo quy djnh ciia dao lugt SPAM cua 
Australia, tin nhan dupc xfic djnh lfi tin nhfin 

(16). Dpo lupt Chong tin nhfin rac (SPAM Act 2003) 
aia Australia, https://www.legislation.gov.au/Details/ 
C2016C00614, tray cpp 07/11/2019. 
(17). Dpo lupt ve Tin nhfin di?n tii thuong mai khong 
mong mu6n ciia New Zealand nfim 2007 (Unsolicited 
Electronic Messages Act 2007): http;//www.legislation. 
govinz/act/public/2007/0007/latest/DLM405134.html, 
tmy cfip 07/11/2019. 

dipn tli thuang mai khi cd mpt trong sd cfic 
myc tieu sau; I) dd nghj cimg cfip hang hofi 
hoge djch vy; 2) quang cfio hofic khuyan mgi 
hfing hofi, djch vy; 3) de nghj cung cap eo 
hpi ve dau tu hofic kinh doanh; 4) giiip da 
hofic tgo diau kipn eho ngudi khfic, bfing 
cfich ldi keo, nhfim thu dupc mpt cfich khdng 
trung thyc tai sfin thupe vd ngudi khfic; 5) 
giiip do hofic tao dieu kien eho ngudi khfic 
nhfim thu dupc mpt each khdng trung thyc 
loi ich tii ngudi khfic; hoge vdi myc tiau 
khfic dupc nau ro trong dgo luat. 

Mdt tin nhan dipn tii thuang mgi ed 
dudng link Australia khi thudc mpt trong cfic 
trudng hop sau; tin nhfin dd phfii cd ngudn 
gdc Australia; cfi nhan hofic td chiic gui tin 
nhfin phfii cd hipn dipn thd nhan tai Australia 
khi tin nhan dupc giii di; co quan dieu hfinh 
trung tfim cua td ehiic phfii d Australia khi 
tin nhan dupc giii di; mfiy tinh hoge thidt bj 
gui tin nhan phai duoc dfit d Australia; tfii 
khofin dipn tu ciia ngudi giii Ifi thd nhan cu 
tni tai Australia hoge td chiie cd hogt dpng 
kinh doanh tgi Australia khi tin nhfin dupe 
tidp nhgn. 

Theo Dgo lugt va Kiam soat sy tan edng 
ciia vipc tiep thj vfi khidu dam nfim 2003 eua 
Hoa Ky (CAN-SPAM 2003), tin nhfin cd thd 
chiia dyng cfic ndi dung sau: 

1) Npi dung thuang mgi - vdi muc dich 
qufing cfio hoac khuyen mgi hang hoa hofic 
djch vy thuang mgi, bao gom cfi npi dung 
tren trang thdng tin dipn tii dupc khai thfic 
nhfim myc dich thuang mgi; 

2) Npi dung giao djch hoac thyc hipn 
radi quan he da xac lap - vdi myc dich tao 
thugn lpi cho giao dich da dupc chap thuan 
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trudc dd ho§c cap nhgt ebo ngudi tieu diing 
vd giao djch dang dupc thyc hipn; 

3) Npi dung khfic - khdng phai la npi 
dung thuang mgi hay giao djch. 

Neu tin nhfin chiia myc tidu hfing dau la 
nhfim khuyan khich tham gia vfio hogt dpng 
thuong mgi thi tin nhan dd se dupc coi lfi tin 
nhfin thuang mgi. Neu tin nhfin chi chua 
dyng npi dung thuang mgi thi myc dich ciia 
tin nhfin se la thuong mgi. Ndu tin nhfin chiia 
cfi npi dung giao djch vfi thyc hipn mdi quan 
hp da xfic lap nhtmg npi dimg nfiy khdng 
hien thj mpt cfich ro rpt thi tin nhfin se dupc 
coi lfi cd myc tieu hfing dfiu lfi thuong mai. 
Trudng hpp tin nhan chiia dyng cfi npi dung 
thuong mgi vfi npi dimg khae thi vipc nhgn 
di$n myc tieu hfing dfiu ciia tin nhfin se phy 
thupc vfio vipc ngudi nhgn tin nhan khi hp 
dien gifii mpt cfich hpp li chii de tin nhfin va 
dua ra ket lugn rang tin nhfin quang cfio hofic 
khuyen mgi hfing hofi hoge djch vy thuong 
mgi; ho$c dien giai mpt each hpp li npi dung 
ciia tin nhfin vfi ket lugn rang mye tieu hang 
dau eiia tin nhan la qufing cfio hoae khuyen 
mgi mpt hfing hofi hofic djch vy. 

Nhfin td quan trpng de dien gifii cho vipc 
chiia dyng npi dung thuang mai ciia tin nhan 
cd thd la phan md dfiu ciia tin nhan, npi dung 
thucmg mgi cua tin nhfin vfi mfiu sfic, hinh 
ve, kich ca, kieu dfing,... dupe su dyng de 
Ifim ndi rd npi dung thucmg mgi. 

Tin nhfin dupc coi lfi cd myc dich giao 
djch hoge thyc hipn mdi quan he thuang mgi 
khi tin nhfin dd ed mpt trong cfic ndi dung sau: 

1) Nhfim tao didu kipn hofic xac nhfin 
giao djch thuong mgi mfi ngudi nhfin da 
ddng y trtidc dd; 
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2) Dua thdng tin vd bao hfinh. bao am 

vipc gpi lgi, an tofin, an ninh ve san p 

hoge djeh vy; i , . ^ 
3) Dua thdng tin va thay ddi dieu khofin 

hoge dgc rinh hoge thdng tin ve so du tii 

khofin Hdn quan dan quan h? thanh vian, sy 
gia nhgp, tfii khoan, khoan np ho$c nhiing 
moi quan hp thuang mgi khae dang dupc 
thyc hipn; 

4) Cung cfip thdng tin va mdi quan h$ lao 
dpng ho$c lpi ich ctia ngudi lao dpng; 

5) Giao hang hofi hoge djch vy nhu la 
mpt phfin cua giao djch mfi ngudi nh§n tin da 
ddng y trudc dd. 

Trong trudng hpp tin nhan chiia dyng cfi 
npi dung giao djch, thyc hipn moi quan h? 
thuong mgi vfi npi dung thuong mgi thi can 
phfii xfic dinh myc tieu nfio lfi myc tidu diu 
tian ciia tin nhfin dd. Ndu npi dung vd giao 
djch hoac va vipc thyc hipn moi quan h§ 
thuang mgi khdng xuat hipn mpt cfich chii 
ydu tu dau tin nhfin thi tin nhfin se dupc coi 
lfi cd myc dich trudc tien la thuong mgi. Khi 
tidu de eiia tin nhfin khien ngudi nhgn nghi 
rfing nd la tin nhfin thuong mai thi tin nhfin 
dd se bj coi lfi tin nhan thuong mai. Tuang 
ty, khi phfin lien quan ddn giao dich, thyc 
hipn moi quan hp thuang mgi khdng xuat 
hipn d phan dfiu tidn thi tin nhfin do se dupc 
coi lfi tin nhan thuong mgi. 

Luat ciia Lian minh chfiu Au"^* khdng 

(18). Lien minh chfiu Au ban hfinh Quy djnh chung vfi 
bfio v^ dli li?u - GDPR (General data protection 
regulation) dugc Nghj vien chfiu Au thong qua vfio 
ngay 14/4/2016 va chinh thirc fip dyng tryc ti^p tren 
tofin lanh tho ciia Lien minh chau Au tir ngfiy 
25/5/2018. Quy djnh nfiy khong chi c6 d6i tugng fip 
dgng Ifi doanh nghiqj co try so hofic hopt dgng 
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dua ra djnh nghTa ve tin nhfin dipn tii thuang 
mgi nhung didu chinh bao tnim cfic tin nhfin 
nky thdng qua vipc dieu chinh ve bfit ki hoat 
dpng nfio dupc thyc hi^n lien quan den dii 
li?u ea nhan (personal data). Theo dd, dir 
li?u efi nhfin dupc hidu lfi tfit ca nhijng thdng 
tin lien quan den mpt the nhidn nhan da dupc 
nhgn dipn hoge ed khfi nfing dupc nhgn dipn. 
Mpt thd nhien nhan cd khfi nfing dupc nhgn 
di?n lfi ngudi dupc nhgn dipn mpt cfich tryc 
tiep ho|te gifin tiep thdng qua ten gpi, sd 
chiing minh thu, noi d, ten tryc tuydn hoge 
thdng qua mpt hoge nhidu yau td lidn quan 
den the chat, tfim li, tinh than, kinh td, xa 
hpi... ciia ngudi do. Nhu vgy, quy dinh nfiy 
bao triim vipc giii tin nhfin dipn tii den dja 
chi email, sms/mms, fax, cu^c gpi di^n thoai 
dupc glii ngudi nhgn thdng qua cfic dii lieu 
cfi nhfin nfiy. 

2.2. Xdc dfnh tinh khdng mong mudn cua 
tin nhdn difn tir thucmg mgi 

Cfich tiep cgn cua phfip luat cfic qudc gia 
deu giong nhau d diem la phfii nhan dipn 
dupc tin nhfin dipn tii thuang mai, sau dd 
mdi xfic djnh dupc tin nhan dipn tti thuong 
mgi khdng mong mudn. Khi mpt tin nhfin 
di?n tli thuang mai dupc nhgn dipn, tin nhfin 
nfiy phfii dupc giii theo quy djnh cua phfip 
lugt. Ndu vipe giii rin nhan dipn tu thuang 
mgi khdng dupc thyc hipn theo diing quy 

thirong mpi tren lfinh tho cua cfic quoc gia thugc Lien 
minh chau Au mfi c6n &p d\mg doi vcri tfit cfi cac chu 
the c6 su dyng dii li^u cfi nhfin ciia cong dan Lien 
minh chfiu Au. Neu ragt nguiri thu lh§p du li?u va gui 
tin nhfin den cic dja chi dfing ki tren lanh th6 Lien 
minh chau Au, nguiri do se phfii chiu sg diSu chinh 
ciia Quy djnh chung nfiy, dii dang 6 dfiu. Xem: GDPR 
tpi: https://gdpr-info.eu/, tmy cpp 07/11/2019. 

djnh ciia phap lugt, tin nhfin do se bi eoi la 
tin nhan dipn tu thuong mgi khdng mong 
mudn vfi ngudi gui se phfii ehju trfich nhipm 
phfip li. 

Va quy djnh vipc giii tin nhfin, phfip lugt 
ciia cac quoc gja thudng theo hai cfich tiep 
can khfic nhau:"'* 

Cfich thii nhfit: Tin nhfin chi dupe giri khi 
ngudi nhgn tha hi?n rd mong muon nhgn tin 
nhan bfing vipc tham gia danh sfich nhan tin 
nhfin (opt-in approach). 

Cfich riep can nfiy dupe hieu theo nghia, 
mong mudn nhan tin nhfin dipn tir thucmg 
mai phfii dupc tha hien rd rfing trudc khi 
nhan rin nhfin, tiic lfi tham gia nhgn rin nhfin. 
Ndi cfich khfic, tin nhfin dien hi thuong mgi 
chi dupe glii ddn ngudi nhan khi hp ddng y 
mpt cfich rd rang trudc thdi didm nhgn tin 
nhfin. Trudng hpp tin nhan di?n tii thuang 
mai dupc giii ma khdng ed sy ddng y rd rfing 
trudc ciia ngudi nhan, tin nhfin dipn tii 
thuang mai dd se dupc coi lfi tin nhfin dipn 
tli thuang mai khdng mong mudn. 

Theo dao luat CASL ciia Canada, ngudi 
gui tin nhfin thuang mgi bfit bupc phai nhgn 
dupe sy cho phep ciia ngudi nhgn trudc khi 
dupe glii email. Cac email dupc giii den 
hoac gui tu may tinh hoac h? thdng mgng 

(19). Schryen G., "And-Spam Legislarion: An Analysis 
of Laws and their Effectiveness", Information & 

Communication Technology Law, vol. 16 (I) , 2007, 
https://www.researchgate.net/publication/228206417_ 
Anti-Spam_Legislation_An_Analysis_of_Laws_and_ 
theirEffectiveness, tray cap 01/4/2020; Bambauer D. 
et al., "A Comparative Analysis of Spam Laws: The 
Quest for a Model Law", ITU WSIS Thematic 
Meetmg on Cybersecunty, 2005, https://www.itu.int/ 
osg/spu/cybersecurity/presentations/session3_bambau 
er.pdf, tray cap 01/4/2020. 
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phai tuan thii quy djnh nay. Dgo lugt vd Tin 

nhfin dipn tii thuong mai khdng mong mudn 

ciia New Zealand ciing tiep egn theo each 

nfiy. Theo dd, mpt tin nhfin thuang mgi dipn 

tli chi cd thd dupc giii den ngudi nhgn khi hp 

dfi ddng y de nhgn nd. \ iec tin nhfin cd dinh 

kem mit fin dd hi chdi khdng nhgn (thudng 

bfing eau tieng Anh lfi: "click here to 

unsubscribe") khdng dupc coi la rin nhan da 

dupc sy ddng y uude ciia ngudi nhgn. Khi 

dd, tin nhfin nfiy se dupc coi la tin nhfin dipn 

tli thuang mgi khdng mong mudn. Khdng 

the coi sy im l$ng ciia ngudi nhgn rin la sy 

ddng y nhgn tin nhfin dipn tii thuang mgi. 

Sy dong y cua ngudi nhgn cd the dupc 

hidu thdng qua hfinh dpng cy the (ddng y 

hien minh) hoge dupc suy doan (ddng y 

ngfim djnh). 

Ddng y hidn minh Ifi khi sy ddng y dupc 

the hi?n rd hofic tryc riep trao quydn cho ca 

nhfin hofic td chiic kinh doanh quyen dupc 

sir dyng dii lipu cfi nhfin. Sy ddng y cd the 

dgt dupc thdng qua hinh thiic ndi hofic viet. 

Tuy nhidn, ddi vdi cfi hai hinh thiic, phfip 

lugt thudng yeu eau ed minh chiing ghi lgi. 

Vf dy, ed thd thyc hipn dudi dang hinh thiic 

website dfing ki hoge tham gia vfio mgng 

ludi ngudi nhgn vfi ddng y nhgn tin. Cach 

tiep cgn opt-in cd thd dupc thyc hipn theo 

hai each: opt-in dan gian vfi opt-in hai lfin. 

Opt-in don gifin lfi cfich chi thyc hipn vipc 

ddng y bfing mpt lan giii dang ki; opt-in hai 

lan lfi khi vipc dfing ki dupc xfic nhgn mpt 

lan nira thdng qua dudng link dupe gui ddn 

dja chi email dang ki nhfin thu. 

Ddng y ngam djnh cdn dupc gpi lfi ddng 

y gian ridp hay ddng y suy dofin. Cach bidu 
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hipn ddng y thudng dupc su> ra 
hi hinh vi 

hoac hoan cfinh hipn tgi. \ ' i dy. khi giao . 

thuong mgi dupc ridn hfinh. ngudi nhgn mua 

hfing tu phia td chiie, cfi nhfin kinh doanh cd 

thd dupc suy doan la quan tfim dan sfin pham 

hoge djch vy tucmg ty. 

Vipc phfin djnh giua ddng y hidn minh 

va ddng y ngfim djnh se dupc quy djnh rd 

trong phfip lugt cua moi quoc gia. Dgo lu^t 

CASL ciia Canada chap nhgn sy the hipn 

ddng y bfing Idi ndi nhung cfin phfii cd 

chdng cii, cd thd bfing vipc ghi am. Khi 

khieu ngi dupe dua ra, nghTa vy chiing minh 

sy dong y ciia ngudi nhgn thupc ve ben gui 

tin nhfin. 

Sy ddng y cua ngudi nhgn cd the dupc 

suy dofin thdng qua mpt sd hinh thiic, trong 

dd cd hinh thiic nhgn thipp kinh doanh 

(business card) tu ngudi giri. Tuy vfio hofin 

cfinh ma vipc nhfin thipp kinh doanh cd thd 

dupc suy dofin la sy ddng y nhan tin nhfin 

ciia ngudi nhgn. Sy ddng y suy dofin chi 

dupc chap nhfin trong trudng hpp tin nhfin 

dipn tu dupc guri dan lien quan mpt cfich cy 

the den mdi quan hp dupc phat trien trong 

thdi gian thipp kinh doanh dupc dua ra. Vi 

dy, neu A vfi B trao ddi thipp kinh doanh 

trong mpt budi gap mgt kinh doanh thi thda 

thuan chung ciia hai ben se dupc suy dodn 

rfing hp da ddng y nhan tin nhfin ciia nhau, 

lien quan mpt cfich cu the ddn budi gap mgt 

nfiy hofic lian quan mpt cfich tdng the dan 

mdi quan hp Ifim fin giira A vfi B. Npi dung 

ciia thdng tin dupc trao ddi cd thd dupc gidi 

hgn hoge md rpng ra giiia A vfi B. Sy ddng </ 

se khdng dupc suy dofin trong trudng hpp tin 

nhfin dipn tii thuong mgi dupc giij mfi khdng 
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lien quan ddn hofin cfinh ban dau mfi thiep 

kinh doanh dupc trao. 

Theo Quy djnh ehung ve bfio vp dii lieu 

ciia Lien minh chfiu Au (GDPR), chu the 

kinh doanh chi dupc phep giii tin nhfin cho 

mpt ngudi khi dupc sy ddng y nhgn tin nhfin 

dd. Ddi vdi cfic giao djch cd tinh thuong 

mgi, chii thd kinh doanh phfii nhfin dupc sy 

ddng y dupc dua ra mpt each ty nguypn, cd 

dau hipu cy the, rd rfing, dupc the hipn thdng 

qua vipc khfing djnh ho^c thyc hipn hfinh vi 

chap nhgn. Khach hfing phai chii dpng xfic 

nhan sy ddng y eiia minh, vi dy thdng qua 

v i^ nhan chupt vfio mit dong y nhgn rin. 

Trudng hpp dua ra hpp cd dfinh dau sfin sy 

dong y cua ngudi nhgn tin se khdng dupc coi 

lfi dong y hpp phfip. Trudng hpp im lang, 

dfinh dau sfin sy ddng y hoge khdng hfinh 

dpng se khdng dupc coi lfi ddng y. 

Cfich thii hai: Huy dfing ki nhan rin nhfin 

(opt-out approach) 

Cfich tidp cgn nay dupc hiau la ludn suy 

dofin cd sy ddng y ciia ngudi nhan, cho den 

khi hp tli chdi nhgn tin nhfin dipn tir thuang 

mgi, vi dy thofit khdi danh sach ngudi nhan 

hojlc tham gia vfio danh sfich ngudi khdng 

nhgn tin nhfin dien tu thucmg mgi. 

Dfiy lfi cfich riep can ciia Dao luat CAN-

SPAM 2003 ciia Hoa Ky. Dgo luat nay cho 

phap rin nhfin di?n hi thuong mgi duoc giii 

den tat cfi mpi ngudi ma khdng cfin sy xin 

ph6p, eho den khi ngudi nhan ydu cfiu ro da 

cham diit vipc nfiy. Tin nhfin dien tir tiiuong 

mgi dupc coi lfi khdng mong mudn khi tin 

nhfin dd khdng cho ngudi nhan khfi nang 

dupc logi tru vi?c nhgn rin nhfin do sau nay. 

3 . ThBTC trang phfip luat Vipt Nam v^ 

tin nhfin dipn tir thuvng mai khdng mong 

muon vfi bfii hpc tir kinh nghidm quoc tl 

Tuy khdng cd vfin bfin phfip Iuat didu 

chinh cy tiia ve tin nhan dien tu thucmg mai 

khdng mong mudn nhtmg Vipt Nam da cd 

phfip luat ve chdng tin nhfin rfic, thu dipn tii 

rfic vdi cfich tidp can tuong ty nhu phfip lugt 

va tin nhan dipn tii thucmg mgi khdng mong 

mudn ciia cfic nude tren the gidi. 

Van bfin dfiu tidn quy djnh va vfin de nfiy 

lfi Nghj dinh sd 90/2008/ND-CP ngay 

13/8/2008 ciia Chinh phii vk chdng thu rfic 

(sau day vidt ngan gpn thfinh Nghj djnh so 

90/2008/ND-CP). Nghj dinh fip dyng ddi vdi 

td chiic, cfi nhfin lian quan den djch vy trao 

ddi thu dien tti vfi tin nhfin tgi Vipt Nam. 

Nam 2012, Luat Quang cfio dupc ban hfinh 

thay tha Phfip lenh (^fing cfio nfim 2001, 

eung vdi do, Nghj dinh sd 90/2008 dupc siia 

ddi, bd sung bdi Nghi djnh sd 77/2012/ND-CP 

ngfiy 05/10/2012 (sau day viet ngan gpn 

la Nghj dinh 77/2012/ND-CP). Ti^p theo dd, 

Chinh phii ban hfinh Nghj djnh sd 

158/2013/ND-CP quy djnh vd xii phgt vi 

phgm hanh chinh trong ITnh vyc van hofi, tha 

thao, du lich va qufing cao; Nghj djnh 

174/2013/ND-CP ngfiy 13/11/2013 quy dinh 

xii phat vi phgm hfinh chinh trong ITnh vyc 

buu chinh, vian thdng, cdng nghp thdng tin 

vfi, tfin sd vd tuydn dien. Cac vfin bfin nay da 

tao nen he thdng quy pham phfip lugt vd 

chdng thu rac. 

Phap luat Viet Nam su dyng thuat ngii 

"thu rac" chu khdng sir dyng thuat ngy "tin 

nhfin dipn ttr thuang mai". Cy the, can cir 
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Didu 3 Nghj djnh sd 90,3008^•D-CP, tiiu 

rac dupc hieu la thu dipn tii, tin nhfin dupc 

glil ddn ngudi nhgn mfi ngudi nhgn dd kbong 

mong mudn ho^c khdng cd trfich nhipm phfii 

tiep nhgn theo quy djnh eiia phfip lugt. Trong 

djnh nghTa nfiy, thu dipn tii la thdng dipp dii 

lipu dupc giit ddn mpt hoge nhiau dja chi thu 

di?n tti thdng qua co sd hg tfing; tin nhfin lfi 

thdng dipp dii lipu dupc giii ddn dipn thogi. 

mfiy nhfin tin ho$c thiet bj ed chtic nang 

nhgn tin nhfin. 

Phfip lugt Vipt Nam phfin logi thu rfic 

thfinh 2 nhdm: 1) cfic thu dipn tii. tin nhfin 

nhfim myc dich lira dfic. qufiy rdi ho$c phfit 

tfin virut mfiy tinh, phfin mdm gfiy hai ho$c 

vi phgm quy djnh ciia phfip lugt ve thdng tin 

truyen thdng; 2) cfic thu dipn tir quang cao, 

rin nhfin quang cfio vi phgm cfic nguyen tac 

giri thu dipn tli quang cfio, tin nhan qufing 

cao theo quy djnh ciia phfip Iuat (Dieu 5 

Nghj djnh so 90/2008/ND-CP). 

Nhu vgy, ngoai cfic rin nhfin nhfim myc 

dich lua dfio, qufiy rdi, hofic phfit tfin virut 

mfiy, phfin mem gfiy hgi, vi phgm quy dinh 

eua phfip lugt ve thdng tin truyen thdng, vipc 

kidm sofit tin nhfin trong ITnh vye thucmg mgi 

Igi chi hudng tdi thu dipn tit qufing cfio vfi tin 

nhfin quang cfio. Theo dd, thu dipn tir qufing 

cfio vfi rin nhfin qufing cfio dupc hieu lfi thu 

dipn tir, tin nhfin nhfim gidi thipu den ngudi 

tieu dimg vd td chiic, ca nhan hogt ddng kinh 

doanh, hogt dpng xfi hpi, hfing hofi, djch vy, 

bao gdm cfi djch vy cd myc dieh sinh lpi vfi 

djch vy khdng cd myc dich sinh lpi (khofin 

11 Didu 3 Nghi djnh 90/2008/ND-CP). Ndu 

cfic thu. tin nhan nay khdng dupc giri theo 

diing quy djnh ciia phfip lugt thi -'̂ ^ ' _ 

thu rfic vfi ngudi giri phai chju tr^ch nhi?m 

ph^p li. 

Nhu vay. niu so sanh vm phSp lujt cua 

cic qu6c gia khae cung nhu cam ket t?i 

CPTPP, phap lu|t \ i f 1 Nam co phfun vi dieu 

chinh hep hon khi chi huong t*i tin nhan 

quang cSo va thu dien tir quang cao, hic « 

nhimg thu dien tii, lm nhJn nhtai myc dich 

qutag cio. Bik ring, quang cdo chi 14 mpt 

uong so nhiing ho?t dpng thuong m?i, ben 

c ^ cic hojt dpng thucmg m?i khic. CSn cii 

Luit Thucmg m^i nam 2005, boat dOng 

thuong mai dupc hiSu l i hojt dpng nhim 

myc dich sinh lpi, bac gom mua ban hang 

hoi, cung ling dich vy, dau tu, xuc tien 

thuong m^i v i c ic hogt dpng nham mvc dich 

sinh lpi khic. Nhu vgy, vi^c gicri hgn dieu 

chinh o tin nhan di?n tu quang cio, thu di?n 

di quing cao se bo sot c ic tin nhan di?n tu 

dupc giri nham myc dich de nghj giao ket 

hpp dong mua bin hang hpa, cung ling djch 

vy, tin nhan khuyen mai, moi gioi giao djch 

thuang mai,... noi chung l i c ic tin nhin 

nham myc dich thucmg mai khic. Khi do, 

cic tin nhan di?n nay se khong chiu sy quin 

li ciia phip luat ve vi?c giii tin. 

Nhu vgy, neu so sanh voi cam k6t trong 

Hiep dinh CPTPP, phip lugt Vi^t Nam chua 

thyc sy tuong thich va cin co su hoin thi$n 

d^ bao d im thyc hien dupc dung cam ket. 

VS van de quan li thu rac, phap luat Vi?t 

Nam Cling co cich tiep cgn gi6ng phip lugt 

cac nuoc khic khi quin li tin nhin dien tir 

thuong mgi khong mong mu6n. Tuy nhien, 

phap lugt cic qu6c gia khic co uu diSm hon 
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vfi de thyc thi hon vi cd sy cy the hda cfic 

ticu chi de xfic djnh tin nhfin dipn tii thuang 

mgi. Tin nhfin dipn tii Uiuong mgi dupe xfic 

djnh khdng chi dupc cfin cii vfio npi dung 

ciia rin nhfin mfi cdn dya vfio cfich thixc thd 

hipn tin nhfin, npi dung cd the cd khi sir 

dyng dudng dan dupc dinh kem trong tin 

nhfin, logo cua tin nhfin... Phfip Iuat cfic 

nude lipt ke nhirng trudng hpp dupc coi lfi 

tin nhiin dipn tir thuong mai vfi vipc xfic 

djnh tin nhfin dipn tir thuang mgi khdng bi 

gidi hgn bdi danh myc lipt kd. Cfich quy 

djnh nhu vgy vira ro rang, ey the, vua cd 

tinh bao qufit trong vipc xfic djnh tin nhfin 

di^n tli thuong mgi. 

Ve phuong thiic didu chinh, phfip luat 

Vi?t Nam dang theo cfich tiep can opt-in ddi 

vdi tin nhfin dipn tii qufing cfio vfi thu dipn 

tli qufing cfio. Cy thd, Nghj djnh sd 

77/2012/ND-CP yeu cau td chiic, cfi nhfin 

chi dupc gin tin nhan va thu dipn tir qufing 

cfio khi cd sy dong y mpt each ro rang trude 

dd ciia ngudi nhfin. Hem niia, Nghi dinh 

ciing ydu cau sy ddng y ciia ngudi nhgn 

phai lfi rd rfing, chii khdng dupe ngam dinh. 

Sy dong y nfiy phfii dupe thyc hipn trudc 

khi tin nhan, thu dipn tu qufing cfio dugc 

gui dan ngudi nhgn. Quy djnh nay dfi sua 

d6i quy djnh trudc dd b-ong Nghj dinh sd 

9(V2008/ND-CP. Nghi djnh sd 90/2008/ND-CP 

phan bi?t hai trudng hpp: Ddi vdi trudng 

hpp ngudi gui lfi to chiic, cfi nhan khdng 

phai lfi nhfi cung cfip dich vu quang cao thi 

chi dupc phap giri thu dipn tu qufing cfio, tin 

nhin quang cao khi cd sy ddng y trudc ctia 

ngudi nhgn (opt-in approach); ddi vdi trudmg 

hpp ngudi giri lfi nha cung cfip djch vy qufing 

cao thi chi dupc phep gui thu dipn tir qufing 

cao, tin nhfin qufing eao cho den khi ngudi 

nhfin tir ehoi vipc ridp tyc nhfin tin (opt-out 

approach). Nhu vay, cd thd thfiy sy thay ddi 

eiia phfip luat Vipt Nam hudng tdi thong 

nhfit quan li cae tin nhfin di?n tii qufing cfio 

vfi thu dipn tit qufing cfio theo cfich ridp cgn 

opt-in. Cfich tiap can nfiy tuong ty nhu cfich 

riep can opt-in mfi da sd cfic qudc gia lya chpn 

vfi cung phu hpp vdi cam ket tgi CPTPP. Tuy 

nhidn, nau nhu phfip lugt cua mpt so qu6c 

gia thudng lipt ka nhirng trudng hpp dupc 

coi la cd sy ddng y ro rfing vfi khdng bj gidi 

hgn d danh myc nfiy thi phfip lugt Vipt Nam 

lgi chua dua ra dupc cfich thiic xfic djnh 

cung nhu vi dy vd sy ddng y ro rfing ciia 

ngucri nhgn. Vd quyan tu choi nhgn tin nhfin, 

Nghj dinh so 77/2012/ND-CP vfi Nghi djnh 

s6 90/2008/ND-CP eiing yau cfiu td chiic, cfi 

nhfin qufing cfio phfii bfio dam cho ngudi 

nhgn cd kha nfing tir chdi nhgn tin nhfin, thu 

dipn tli qufing cfio; ddng thdi phfii cham diit 

ngay vipc giii tin nhan, thu dipn tir qufing 

cao ndu ngucri nhan thdng bfio tir chdi nhgn 

vfi khdng dupc thu phi dich vy ddi vdi 

thdng bfio rii chdi ciia ngudi nhgn (Diau 12 

va Diau 16 Nghj djnh sd 90/2008/ND-CP; 

khoan 4 vfi khofin 7 Dieu I Nghi djnh sd 

77/2012/ND-CP). Tuy nhien, phfip lugt Igi 

chua quy dinh cy thd ve nhirng yau cau nfiy 

da vide thyc hien dupc hieu qua. 

Tuong ddng vdi phfip Iuat cua nhiau 

qudc gia nhu Hoa Ky, Canada, Australia... 

phfip lugt Viet Nam ciing yeu cau npi dung 

tin nhfin phai cd dfiy dii thdng rin ciia ngudi 
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glii hoge thdng tin ve nhfi cung cfip djch vy 

gin. Phap lugt Vi?l Nam ciing yeu cau yeu 

eau nhfi cung cap djch vy thdng tin dipn tu, 

vien thdng chi dupe giii rin nhfin quang cao 

den dipn thogi trong khofing thdi gian tii 07 

gid ddn 22 gid \ a khdng dupc giii qua ba tin 

nhan quang cfio den mpt sd dipn thogi, qufi 

ba thu dipn tir den mpt dja chi thu dipn ni 

trong 24 gid, tni trudng hpp cd thoa thugn 

khfic vdi ngudi nhgn (khofin 4 Diau 1 Nghi 

djnh so 77/20I2/ND-CP). Trudng hpp \ i 

phgm quy djnh tren se bj xir phgt vi phgm 

hfinh chinh \di mirc thfip nhfit lfi 10 tripu 

dong va cao nhfit lfi 70 tripu ddng. Mdi dfiy 

nhat, Chinh phii ban hanh Nghj djnh sd 

15/2020/ND-CP ngay 03/2/2020 quy djnh xu 

phgt vi phgm hfinh chinh uong ITnh \uc buu 

chinh, vien thdng. tfin sd vd tuyen dipn, cdng 

nghp thdng tin va giao djch di?n tti nfing 

mirc xir phgt ldn vdi cfic mirc tdi thidu vfi tdi 

da tuong ling ni 20 - 80 tripu ddng. 

Nhu vay. ed thd thfiy each thue quan li 

ciia phfip lugt Viei Nam ddi vdi eac thu rfic 

ve CO ban la phu hpp vdi cam kat trong 

CPTPP khi cd quy djnh ve yeu cau phfii cd 

sy chap thuan ciia ngudi nhgn, vd khfi nfing 

ngfin vipc riep tyc nhgn rin nhan, ve vide gidi 

hgn thdi gian giii tin nhfin cung nhu sd Iupng 

rin nhfin giri trong ngfiy. Ngofii ra, phfip luat 

Vi?t Nam ciing da cd quy dinh ve trfich 

nhipm ciia bdi thudng thiet hgi ciia td chirc, 

cfi nhfin giri thu rfic (Dieu 29 Nghi djnh sd 

90/2008/ND-CP). Tuy nhien, quy djnh nay 

chua the hipn ro lipu cd bao hfim trfich nhiem 

bdi thudng thiet hgi cua nhfi eung cap rin 

nhfin dipn rii thucmg mgi khdng. Trong khi, 

dfiy lfi yeu cau dfit ra trong Hipp djnh CPTPP. 

Nhu vgy, tren co so 

lugt ciia cac qudc gia ve tin 

kinh nghi?m phap 

nhfin di?n tii 

tiiuong mgi \ a thyc trgng ph^P 
lugt Vipt 

Nam. ciing nhu ydu cfiu dat ra trong Hipp 

dinh CPTPP. bfii vidt dua ra mpt sd de xuat 

hofin tiiipn phfip lugt Vi?t Nam nhu sau: 

MQt Id md rpng phgm vi didu ehtnh cua 

phfip lugt dd bao triim cac tm nhan dipn hi 

nhfim myc dich thuong mgi, chii khdng chi 

gidi hgn d rin nhfin quang cao vfi thu dipn hi 

qufing cfio nhu phap lugt hi?n hanh. Vipc md 

rpng phgm vi didu chinh nay se giup phAp 

lugt Vipt Nam phii hpp vdi cam ket trong 

CPTPP. v a vfin de nfiy, Viet Nam cd tha 

nghien cim khfi nfing ban hfinh riang mpt dgo 

lugt va kiam sofit tin nhfin dipn rii thucmg 

mgi khdng mong mudn vdi hai li do sau. Thii 

nhfit, hipn nay, cfic quy djnh ve kidm sofit thu 

rfic dang dupc nau trong Lugt Qufing cfio vfi 

dupc hudng dfin chi tiet trong cfic Nghj djnh. 

Tinh trgng nfiy dan den viec hgn ehe phgm vi 

diau chinh d cfic tin nhfin trong linh vyc 

qufing cao. Hon nua, vipc ban hanh dgo li4t 

va tin nhfin dipn tir thuang mgi khdng mong 

mudn ciing giiip thdng nhfit cac quy djnh ciia 

phfip Iuat, hien dang nam kha rai rfic d nhieu 

vfin ban khae nhau, nhfim bfio dam thyc thi 

cd hi?u qufi hon phfip luat ve tin nhfin dipn hi 

thuang mai khdng mong mudn. 

Hai Id can dua ra dinh nghTa ve tin nhfin 

dien rii thuang mai vfi cfic tidu chi xfic djnh 

tin nhfin dipn tii thuong mgi. Vdi vipc md 

rdng phgm vi dieu chinh hudng tdi tin nhfin 

dipn tir thuang ragi ndi chung, phfip luat can 

dua ra tieu chi cy tha de xfic djnh rin nhfin 

dipn rii tiiuong mgi vfi cd huang dan Ah xfic 
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djnh tin nhfin nfiy bfing cfich ban hfinh danh 

myc lipt kc rin nhfin dupe coi la tin nhfin dipn 

tu thuang mgi vfi khdng gidi han d trudng 

hpp dupc lipt ka. Phfip luat ciing cfin nau ro 

nhihig trudng hpp dupc logi trir khdi phgm 

vi dieu chinh. Cfich quy djnh nay se giup 

\i^c thyc thi phfip luat dupe hipu qufi trong 

ihyc tien. 

Ba id dua ra tidu chi de xfic djnh sy ddng 

y rd rfing cua ngudi nhgn trudc khi nhgn tin 

nhfin di?n tii thuang mgi. BQ xuat nfiy ciing 

hudng tdi myc tidu thyc thi hipu qufi quy 

djnh phfip lugt ve rin nhfin di$n tu thuang 

mgi khdng mong mudn. Cy the, phfip luat cd 

the nau ra cfic trudng hpp (nhung khdng giai 

hgn d cfic truimg hpp nfiy) dupc coi lfi cd sy 

dong y rd rfing trudc ciia ngudi nhgn, nhiing 

trudng hpp khdng dupc coi lfi cd sy ddng y 

ro rfing ciia ngudi nhfin. Ben cgnh dd, ciing 

can d$t nghTa vy chirng minh \Q sy ddng y ro 

rang cua ngudi nhgn ddi vdi td chtic, cfi nhan 

glii tin nhfin. 

Bdn Id can quy dinh rd han ve trfich 

nhi?m boi thudng thipt hgi ciia nhfi cung cap 

lin nhfin dipn tu thucmg mgi khi khdng tuan 

theo cfic bipn phfip dupc yau cau fip dung 

theo quy djnh ciia phap lugt. Viec quy djnh 

ro nay lfi nhfim bfio dam thyc hien theo diing 

cam ket trong CPTPP. 

Ndm Id cfin sdm ban hanh lugt ve bfio 

mgt thdng tin cfi nhan ciia ngudi tidu diing. 

Nhu da nau d ydn, mpt trong nhung nguyan 

nhan quan ypng ciia rinh trgng khdng kidm 

soat dupc vipe giri thu rac la do vfin dd bao 

mat thdng tin cfi nhan khdng duac bfio dam 

thyc hipn. Phfip lugt Vipt Nam hipn hanh 

chua cd quy dinh ciia phap luat hipu qua vfi 

thdng nhfit vd bfio ve thdng tin cfi nhan. Cfic 

qudc gia trdn tha gidi deu cd dgo lugt vd bfio 

vp thdng tin ca nhfin. Lien minh chfiu Au 

ciing cd quy djnh chung ve bfio vp dii lipu 

thdng rin efi nhfin. Vi vgy, Vi$t Nam ciing 

ndn tham khao kinh nghipm nfiy de giiip tfing 

cudng vipe kiam sofit tin nhfin dipn tir 

thuang mai khdng mong muon./. 
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