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Abstract In Viet Nam, protection of citizens is a common legal term used in research, teaching, 
practice of international relations and on mass media. However, many theoretical questions regarding 
the connotation of the term have remained unanswered, particularly the relation between protection of 
citizens and other legal concepts such as diplomatic protection or consular assistance. Through 
analysing some viewpoints on protection of citizens and comparing and contrasting them with relevant 
legal concepts under international law, it is argued in the paper that the term "protection of citizen " 
used in the Vietnamese context is coined as verbal expression, rather than a well-defined legal concept. 
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Bao hp cong dan (BHCD) la thuat ngir Bdi viet bat dau vdi gia dinh rang sy thieu 

khong mdi vd thudng xuyen dupe sir thdng nhdt trong each hieu ve BHCD d Vift 

dyng bdi cdc nha nghien cim phap lugt va Nam lam cho khai niem nay bi rdi, tham chi 

quan hp qu6c ta d Vi?t Nam. Tuy nhien, ve hi^u nhdm. Ti^p theo, bai v i a se phan tich 

phuang di?n li lugn, npi hdm phap li ciia cy thS han hai khai niem lien quan Id bdo hp 

BHCD dudng nhu vdn con nhiSu dilm khiic ngoai giao va tra giiip lanh sy cung nhu lam 

mdc, chua dugc gidi dap cgn ke. Di^u nay co ,5 ^^^ ^.^ he giua cdc thuat ngu nay. 

the ddn toi hieu nham ve mat li luan ciing y ^ pham vi nghien ciru, bai viSt tap 
nhu thyc lien khi van dyng cac quy dinh ^^^ ^^^ ^^ pl^-p ^^^ ^^ .^ ^̂  ^heo do, cdc 
phdp iudt de bao v? cong ddn lam vao hoan x . , . . ; , . - - * u -
^ ^ • T O nguon cua luat quoc te se duac nghien cuu 
canh kho khan d nude ngodi. , ; . , - • ' - . - ^ ^- 1. - u- 1 -. 

nham tra loi cau hoi: Quy dinh cua phap luat 

* Th¥c si. Vi?n Nhi ninit vi Phip lu^t quoc te vS vdn de nay nhu th^ nao? Pham vi 

E-mail: ducnt.isl@vass.gov.vn khong gian cua bdi vilt dupe xac dinh la 
(l).NdiienciJu nay dugrcthuchi^n trong khuonkhfid^ , *. r^.r^r^ j .1. i . - • 
uMu i™.̂ „RA-Hn,.hA^AnL- w=.x, hoat doug BHCD duac thuc hien o nuac 
tAi kboa hpc cap Hg. bao tjg cong dan Vi?t Nam o nuoc - 6 • 
ngoAi", Vi?n Han lam Khoa hpc xa hpi Vi?t Nam, 2019. ngoai, khong phdi phgm vi lanh tho quoc gia 
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md ngudi do mang quoc tich. Dieu nay 

khong ham y phii nhdn hi?u lyc ciia phap 

lugt quoc tc doi vdi mdi quan h^ quoc gia -

cong ddn trong pham vi lanh tho ciia minh. 

Ve ngir nghia. "bao hp" la tir ghep giira "bao" 

(giii: gin) \a "hp" (giiip do). Thuat ngii "bao 

hp cong dan" dudi goc dp phap luat quoc te 

hdm y rdng chu the mang quoc tich ciia quoc 

gia bao hp co the dupe hudng sy trp giiip 

ciia qudc gia d6 trong nhimg hodn cdnh dac 

bi?t khi d nude ngodi. Can nhan manh rang, 

dja vi phap li la ngudi nude ngodi cu tru tren 

lanh th6 qudc gia khac thudng trd thanh rdo 

cdn tiap can cong li, vi vgy vai tro "hp" cua 

quoc gia ngudi do mang quoc tich dupe bo 

sung de khac phyc hgn che do. 

1. Mpt so quan diem ve bao hp cong 

dan irNi^t Nam 

Ve li lugn, quan diem thu nhdt cho rang 

BHCD la hinh thirc bdo hp ngogi giao, theo 

do "ca quan nhd nirdc co tham quyin tiin 

hdnh cdc hogt dpng nhdm bdo v(' quyen vd 

Ipi ich cda cong ddn nude minh d nude 

ngodi, khi cdc quyen vd Ipi ich ndy bi xdm 

hgi d nude ngodi dd" Cdch tiep cgn tren 

cho thay cd sy dong nhdt giira BHCD vd bao 

hp ngogi giao Dieu ndy cung c6 nghia la 

BHCD chi dien ra ben ngodi phgm vi lanh 

thd cua quoc gia bao hp. Theo dd, cac \eu to 

ciia BHCD bao gdm: I) chu the li^n hanh 

BHCD Id qudc gia; 2) myc tieu Id bao v^ 

cong ddn nude minh khi bj xdm hgi hoac cd 

nguy CO bi xdm hgi. Dinh nghia nay khong 

d§t ra van de ai la thii pham va mac dinh 

(1). Trudng Dpi hpc Lu^t Ha Npi. Giao tnnh Lugl 

quoc le. N\b Cong an nhan dan. H4 NC". -012, tr. 

127- i : s 

12 

quyen ciia cong dan b( xam hgi Id cdn cU 

phat sinh quyen can thi^p \ a bao hp 

quoc gia md ngudi dd mang quoc i|ch. , 

Bo sung cho quan diem thir nhat. i-'O v ^ 

khdc chi tiet hoa mpt so dieu kipn phap '' '̂  

\h\k da thyc hi^n BHCD. Theo Jo- ^HCD 

dupe hieu Id hanh \ i cua ca quan nhd nu 

c6 tham quyen thyc hi?n, phii hpp vcn pn p 

luat qu6c ta vd phdp lugt nude sd tgi nham 

bdo v^ cong dan minh d nude ngoai khi cac 

quyen vd Igi ich hgp phap ciia hp bi xam 

phgm.'^' Theo each hiau nay, qu6c gia ma 

cong ddn mang qudc tich cd the tien hanh bao 

hp khi I) CO hdnh vi vi phgm phdp luat ciia 2) 

cd nhan, to chijc hogc co quan nha nude co 

thdm quyen ciia nude sd tai 3) gay phuang 

hai din cac quyan vd lai ich hgp phap cua 

cong dan* '̂ va 4) BHCD chi c6 the diin ra 

khi cong dan da su dyng cac bipn phdp hgp 

phdp ma van khong dupe quoc gia sd tai 

khoi phyc cdc quyan va Ipi ich bi xdm ha i . ' ' 

Ben canh dd, quan diam thu hai cho rang 

BHCD con co tha hieu Id bao hp ngogi giao 

theo nghia rpng, theo do, co quan nhd nude 

giup da cong dan va mpi mat khi hp dang d 

nude ngodi ke cd khi khong co hanh vi xam 

hai.'^' Quan diem nay cung dupe chia se boi 

mpt s6 hpc gid khac.'^' BHCD luc ndy dugc 

hiau rpng han bao hp ngogi giao, do la 

khong nhdt thiSt phdi phat sinh vi pham va 

quyan va Igi ich. Ka ca khong co vi pham 

(2). Ngo HChi Phuoc. Lugt quoc te, Nxb Ch-
qu6c gia. Ha Npi, 2010, tr 273 " " *" 
(3). Ngo HUTU Phuoc, sdd. U-. 273 
(4). Ngo Hiiu Phuoc. sdd, tr. 274. 
(5). Truang D?i hpc Lu^t Ha \i>i, sdd. tr. 128 
(6). Nguyen Thj Kim \gan , Chu M^nh Huna (d" 
chu bien), Giao trinh Luat quoc te. Nxb n • 
Vigi Nam. Hi Npi, 2010. tr. 147. ' '^° ^̂ ĉ 
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nhimg cong ddn bi lam vao hodn canh khd 
khan (\i dy thien tai, nhan tai) thi qudc gia 
cung cd tha tian hanh BHCD cua minh. 

Dii cd hai quan diem tran cho thdy cd 
moi lien hp giiia BHCD va bdo hp ngoai giao 
song lai chua Idm ro mdi quan h? ndy la nhu 
tha ndo vd chinh xac npi hdm ciia BHCD. 
Tdc gid cho rang BHCD khong phdi Id mpt 
thugt ngir phdp li dudi goc dp phdp lugt quoc 
te. Khong cd van kipn phdp li quoc te nao cd 
quy dinh ve BHCD, md chi co che dinh bao 
hp ngpgi giao. Vi vgy, trong phan tiep theo 
ciia bai viat, tac gid se trinh bay cy the han ve 
khdi ni$m vd dieu kipn dp dung ciia bao hp 
ngogi giao. Day Id co sd so sanh va doi chieu 
vdi cac quan diem khoa hpc tren, tu dd chi ra 
nhung khiic mac ve li lugn neu dong nhat hai 
thugt ngu BHCD va bao hp ngogi giao. 

2. Khai qudt ve bao hp ngoai giao va 
trgrgiup lanh sy 

2. L Bdo hp ngogi giao 
Bdo hp ngogi giao (Diplomatic Protection) 

Id che dinh phdp li cd lich sir lau ddi trong 
lugt qudc ta. Thuat ngir bdo hp ngogi giao 
thvrc sy pho bian sau khi Hod udc Westphalia 
dupe ki kat vdo nam 1648, thiet lap nan he 
thong chii quyen quoc gia ton tai cho tdi 
ngdy nay.*'' Vdo tha ki XVIII, Emmerich de 
Vattel, lugt gia noi tiang ngudi Thuy Sy da 
igp lugn rang, sy xam hgi tdi cong dan gian 
tiep xdm hai tdi qudc gia ma ngudi dd mang 
quoc tich vd vi tha, quoc gia c6 quyen bdo ve 
cong dan ciia minh khoi hanh vi xam hai.'̂ * 

(7). Ed» in Borchard. Diplomatic Protection of Citizens 

Abroad, Ne\\ York Banklaws Publishing, 1919, tr. 3; 
Ian Brownlie. Principles of Public International Law. 

Oxford University Press, 2003. tr. 500. 
(8) Emmerich de Vattel. The Law of Nations, 1758, 

Sy bao hp the hien moi lien kat giira qudc 
gia va cong dan ciia minh. 

Ndm 2006, Dy thao Dieu khodn ve bdo 
hp ngogi giao cua Uy ban Phap lugt qudc ta 
(D-C) da dugc hodn thien.''' Mac dii den nay 
Dy thdo nay chua phdt sinh hieu lyc phdp li 
do chua cd dii sd lugng pha chuan ciia cdc 
qudc gia song nhimg quy phgm trong Dy 
thao van c6 gid tri nhat dinh bdi chiing dupe 
phdp dian hod dvra tran co sd tap qudn phdp 
qudc ta vd an l̂  aia co quan tdi phan qudc ta. 

Theo Dieu 1 Dy thdo, "quoc gia tien 
hdnh bdo hd ngogi giao (qudc gia bdo hd) 
thuc hien hogt ddng ngogi giao hogc bdt ki 
phuang thuc gidi quyet tranh chap hod binh 
khdc ddi vdi mpt qudc gia khdc co hdnh vi vi 
phgm phdp lugt qudc te (quoc gia vi phgm) 
gdy thiet hgi cho mpt the nhdn hogc phdp 
nhdn mang qudc tich cua quoc gia bdo hp 
nhdm bdo dam qudc gia vi phgm tuan thu 
nghia vg qudc te cua minh ".' ' 

Ciing dya tren Dy thdo nay, cd tha nit ra 
dupe nam dieu ki?n thyc hi?n bdo hp ngoai 
giao, dd Id: chu tha bdo hp; phuang thuc bdo 
hp; hanh vi trai phap lugt quoc te ciia qudc 
gia sd tai; khdch the bi xam hgi; nan nhan da 
van dung hat cac bien phdp phap li tai quoc 
gia sd tgi nhung khdng tha khdc phyc thipt hai. 

Thu nhdt, ve chu the c6 tham quyan tian 
hdnh cdc boat dpng bdo hp, mdi lien ket giira 
quoc gia vd ngudi dan cua minh cho phep 

New Jersey, tai ban 2005, tr. 17 - 60. 

(9) Anna Vemieer-Kunzli, The Protection of Individuals 

by Means of Diplomatic Protection Diplomatic 

Protection as a Human Rights Instrument, PrintPartners 

Ipskamp, 2007, tr. 52 - 60. 
(10). Draft Articles on Diplomatic Protection, htlps://lega!. 
un.org/ilc/textS;'instruments/english/draft_articles/9_8 

_2006 pdt truy cap 16/4/2020. 
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qudc gia tien hdnh hogt dpng bdo hp ngoai 

giao khi ngudi mang qudc iich ciia qudc gia 

bj xdm hgi t^ nude ngoai. 

Dieu 2 Dy thdo ^ i nhgn: "Qudc gia cd 

quyen bdo hp ngogi giao phii hpp vai quy 

dfnh trong dy thdo dieu khodn ndy" Quy 

djnh nay dupe phdp dien hoa dvra tren thyc 

tien xet xu ciia cdc co quan tdi phdn qudc le. 

Trong vy "Mavrommatis". Phdp vi?n thudng 

tryc cong li qudc ta (PCU) da khdng dinh 

rdng bao hp ngogi giao Id nguyan lac ihiat 

yau trong lugt qudc te vd qudc gia cd quyan 

bao hp ngudi dan ciia minh khi bi xdm hgi 

bdi hdnh vi trdi vdi phdp lugt qucx; le dugc 

thyc hipn bdi qudc gia khac ' ' ' ' 

Trong vy "Barcelona Traction". Toa dn 

cong li qudc tc (ICJ) da Igp lugn; "... Vi4c 

iicn hdnh bdo hp ngogi giao dudi hinh thuc 

vd d muc dp ndo Id do qudc gia quyet djnh 

bdi dd\ Id quyen ciia qudc gia. Du cho rdng 

quyen cua minh dang bi xdm hgi, the nhdn 

hay phdp nhdn cOng khdng cdn cdch ndo 

khdc ngodi vi^c vi^n ddn phdp lugt npi dfa 

cua qudc gia hp dang cu tru de ddi Igi cong 

bang. Nhd lam lugt cd the dgt ra nghia \y ddi 

vdi qudc gia bdo vp cdng ddn dang cu tru d 

nuac ngodi vd trao quyen yeu cdu dupe bdo 

v(' cho ngudi ddn dc bupc qudc gia thyc thi 

nghia vu cua minh Tuy nhien. dd Id vw/i di 

ciia lugt qudc gia, khdng phdi lugt qudc te"V ' 

Nhu \ ay. ICJ 1dm rd rdng qudc gia cd tha 

(11). MavTommatis Palestine Concessions (Greece v. 
Great Britain). Judgment No 2 (1924) PCU. Ser A 
No -. ir. 12. https:''ww'iA-icj-cij.org'en/pcij-scrics-a. 
tniy c9p 164 2020 

(12). Barcelona Traction, Light and Power Company 
(Belgium V- Spam). Judgment ICJ Reports (1970), 
do^n "̂ S. https:''^^•^v'^v•.icj-cij.o^gcn'Casc'50/judgroents, 
tni\C9p 16,4 2020 

ban hdnh phdp lugt >cu cdu ca quan nha 

nude phdi BHCD ciia minh o nude ngoai, 

tuy nhien, do la vdn da npi bp cua quoc gia. 

it nhdt tran phmmg di?n lugt thyc dinh. phdp 

lugt quoc t̂ - van dung Igi o quy djnh coi bao 

hp ngogi giao la quyC^n. chir chua phdi la 

nghia vy ciia qudc gia. 

Cdch tiep cgn ini>xMi thdng coi bao hp 

ngogi giao Id quy^n ciia qudc gia tuy con pho 

bian trong lugt qu6c ta hi?n dai nhung tdi 

nay cung da gdp nhiau chi trich."^'Trong qud 

trinh soyn thao Dy thdo. mpt s6 no lyc nhdm 

dinh hinh Igi quan diam cho rdng bao hp ngogi 

giao phdi Id nghia vy ciia qu6c gia doi vdi 

cong dan ciia minh thay vi Id quyan. Ddng 

ticc rdng, nhimg no lyc nay sau do dd khong 

nhgn dugc sy ling hp ciia cac quoc gia vd vi 

vgy Diau 2 Dy thao van dugc giir nguyen.''"*' 

Tuy nhien. John Dugard, bao cdo vien dac 

bipt ve bdo hp ngogi giao ciia ILC, cho rdng 

can c6 cdch tiap cgn linh hogt hon de ghi 

nhgn ca nhan \di tu cdch la ngudi hudng Ipi 

cuoi ciing tir hogt dpng bdo hp ngoai giao 

ctia quoc gia."*' Cach tiep can linh hogt ndy 

da dugc ILC phap dien hod tgi Diau 19 Dy 

thao, dua ra nhimg thyc tien t6t (good 

practices) mang tinh khuyan nghi cho quoc 

gia khi thyc hi^n bdo hp ngoai giao. Theo 

(13). Phoebe Okowa, "The Issues of Admissibility 
and the Law on Inlemational Responsibility", trong: 
Malcolm Evans. International Law, Oxford University 
Press, 2012. tr. 4S2, Edwin Borchard, (Idd, tr 29-
John Dugard. First Repon on Diplomatic Protection' 
UN Doc A,CN.4/506. 2000. tr. 213, https://legal un" 
org/ilc/documentation/english/a cn4J06 pdf 
c4p 16/6/2020; Jamc. Ciawfonl, he IniernaiioZ 
Law Commissions Arucles on Slute Responsibihtv 
Cambridge University Press, 2013, tr, 571 
(14). John Dugard. ildd. doan 87, tr. 225. 
(15). John Dugard, tldd. do?n 169. ir 237. 
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dd. qudc gia can can nhdc thyc hipn bdo hp 
ngogi giao khi cd thipt hai dang ka xdy ra ddi 
vdi cdng ddn ciia minh, ddng thdi bao ddm 
vipc bdi thudng t6n that cho ngudi bi hai. 

r/iw- hai, ve phuang thuc bao hp ngogi 
giao, nhu dinh nghia tai Dieu I Du thdo, 
quoc gia co tha thyc hipn bat ki phuang thuc 
ndo cho Id can thiet de tian hdnh bdo hp cd 
nhdn hay phdp nhdn cua minh. Cdc phuang 
thuc nay khdng chi dung d hdnh dpng ngogi 
giao, md cdn co the vipn dan tdi cac co quan 
tdi phdn quoc te, trimg phgt kinh te, cdm van. 
Ban cgnh d6, vipc tien hanh bdo hp ngogi 
giao phdi tuan thu quy dinh phdp luat quoc 
te, d^c bipt Id nguyen tac cam su dvmg hoac 
de dog sir dyng vu lyc.*'̂ ' 

Thik ba, da thdy bdo hp ngogi giao co 
moi lien hp vdi cha dinh trdch nhi?m quoc 
gia (State Responsibility) trong lugt qudc te 
bdi n6 phdt sinh do hanh vi vi phgm phdp 
lugt qudc te cua qudc gia.''^' Hanh vi trai 
phdp lugt quoc ta the hipn dudi dgng hdnh 
dpng hogc khong hdnh dpng do mpt quoc gia 
thyc hipn vd vi pham nghia vy qudc ta ciia 
quoc gia do theo phap lugt qudc ta.''^'Day Id 
mpt trong nhirng cdn cir quan trpng Idm phat 
sinh quyen bdo hp ciia qudc gia md tha nhan 
hay phap nhan bi thipt hai mang qudc tich. 

(16). Xem them: Nguyen Toiin Thang, Pham Bac Ha, 
"Tinh hpp phap cua vifc sir dyng bi?n phap vu lyc de 
bao hp cong dan". Ki yeu hpi thao: Bao hp cong dan, 
Truong Dgi hpc Lugt HA Npi. 2015, tr. 20 - 33. 
(17). Anna Vermeer-Kunzli, tldd, tr. 44. 
(18). Xem them: Dy thao Dieu khoan \h trach nhi^m 
quoc gia ciia ILC nSm 2001, https://legal.un.org/ilc/ 
lexts/inslniments/english/commentaries/9 6_20OI-pdf, 
tiuy Clip 16/6/2020; James Crawford. Simon Olleson, 
'The Character and Forms of hMemaUonal Responsibihty", 
trong: Malcolm Evans, sdd, fr, 452. 

Thu tu, va khdch tha, do la quyen ciia cd 
nhdn hogc phap nhan bi xam hai do hdnh vi 
trai phap luat qudc te ciia qudc gia sd tgi gay 
ra. Nhu vdy, chit tha quyen d day khdng chi 
CO cd nhdn, ma con cd cd phdp nhdn mang 
qudc tich qudc gia bdo hp. Le ra ddy la mdi 
quan hp giiia cd nhdn hay phdp nhan hi thipt 
hgi vd qudc gia vi pham. Tuy nhian, nhd co 
quoc tich. Id sgi day Uan kat huu hipu giira 
nha nude vd ngudi dan, nen hanh vi tryc tiap 
xam hgi mpt ngudi thi ciing gidn tiep xdm 
hgi Igi ich ciia qudc gia md ngudi do mang 
qudc tich. Tir dd, mdi quan he nay dugc nang 
lan thdnh giira hai quoc gia vdi nhau, giiia 
qudc gia bao hp vd qudc gia vi pham. Trong 
vy "Nottebohm", ICJ chi ra ban chdt ciia mdi 
quan h^ cdng dan vd qudc gia khi coi quoc 
tjch la: "Mdi lien he phdp li cd nen tdng la su 
gdn bd xd hpi thuc te, mpt mdi lien kit thuc 
su cua dai song vd tinh cdm, ciing v&i do la 
cdc quyen vd nghia vu qua Igi. Nd [qudc 
tich] thi hi^n cdng nhdn phdp li thuc te rdng 
cd nhdn cd duac qudc tich, trtfc tiep thong 
qua phdp lugt hogc hdnh vi cua cdc ca quan 
cong quyen, the hi?n su gdn kit chat che han 
giira qudc gia vd cdng ddn cda minh so v&i 
ddn cu ctia qudc gia khdc ". ^ 

Tuy nhien, quoc tich ve danh nghia chi la 
dieu kipn can, tinh lien tyc vd hiru hipu ciia 
qudc tich mdi la dieu kipn dii. Quoc gia chi 
cd the tian hdnh bdo hp neu nhu ngudi bi hai 
mang qudc tich cua qudc gia dd Hen tyc ka 
tir thdi diem bi xdm hgi tdi liic quyet dinh 
cudi ciing lian quan tdi vy vipc dupe dua 

(19). Nottebohm case. Judgment ICJ Reports (1955), 
tr. 4, https://www.icj-cij.org/en/case/18, truy c^p 
16/6/2020. 
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ra.'" ' Tinh him hi?u cua quoc lich the hipn d 

moi lien kci ben ch^t giira ngudi mang qudc 

t}ch va qudc gia dd. 

Cudi ciing, Dy thao dat ra diau ki?n ve 

thii tyc khi qudc gia tian hdnh bao hp ngogi 

giao, dd la bdo hp ngogi giao chi dugc thyc 

hipn khi cdng dan ciia minh da su dyng tdi ca 

cac bipn phdp phdp li ma van khdng d i r ^ 

qudc gia sd tgi khdc phyc nhiimg thi^i hai hp 

phai ganh chju. Nguyen tic na> da ton igi 

trong tgp qudn phap qudc te njr lau va dugc 

phdp dien hod tgi Diau 14 Dy thao*''*Luu y 

rdng, trong trudng hpp tat cd cdc phuang 

thuc phdp li tgi qudc gia sd tgi chua dugc 

vgn dvmg hat ma quoc gia da vgn dyng bdo 

hp ngogi giao thi cd the dan tdi nguy ca \ i 

phgm nguyan lie cdm can thipp vdo cdng 

viC'c npi bp ciia quoc gia khdc. 

Tdm Igi, bdo hp ngogi giao Id quyen ciia 

quoc gia nham bdo hp quyen ciia ca nhdn 

ho^c phdp nhan cd mang qudc tich ciia minh 

bi xdm hgi do hanh vi trai phdp lugt qudc le 

ciia quoc gia khdc. Tuy nhien, qudc gia chi 

dupe tien hdnh bdo hp khi cdc phuang ihiic 

phdp li tgi qudc gia vi phgm da dugc cd nhdn 

ho^c phdp nhdn bi hgi vgn dyng hei nhung 

khong dem Igi kai qud. 

2.2. Phdn bi?t bdo hp ngogi giao vd trp 

giup lanh sy 

Khdi nipm bdo hp ngogi giao vd trg giup 

lanh sy (Consular Assistance) thudng dugc 

hiau mang ddng bdi ranh gidi xdc djnh tran 

Uiyc ta Id khong rd rdng.'" ' Bdo hp ngogi 

giao va trv giiip lanh sy dau co the dirge thyc 

hipn bdi nhan vian ngogi giao ho^c lanh sy. 

Tuy nhien, nau khoni: phan bifi ro hat khdi 

nipm phdp li na\ se dan idi kha ndng vi?n 

d k khong diing c.' che dc h6 trg ngir6i dan 

khi gdp ngn. tir do phat sinh nii ro phap li 

anh hudng tdi qudc gia bdo hp. 

Diau 5 Cong udc Xien \a quan h? lanh 

sy ndm 1963 quy dinh. nhan yien lanh sy 

bdo V? tgi nude tiap nhgn quyan vd Igi ich 

hgp phdp ciia nha nude, giup dd phdp nhdn 

vd cong dan nude cti trong phgm vi phdp 

lugt qudc ta cho phep. Dieu 5(i) chi tiet vipc 

trg giiip phap li co tha dugc ca quan lanh sy 

cung cap tdi ca nhdn trong hoan cdnh khd 

khdn, vi dy nhu tim lugt sir, tham tu, lien Igc 

vdi CO quan chirc trdch. Nhan vien lanh sy 

cd the dimg ra dgi di?n trong qud trinh xet 

xir neu cd nhdn vdng mdt nhung khong dugc 

phap can thi?p vao qud trinh tu phdp hogc 

cdc van dc npt bp ciia quoc gia tiep nhgn.'^''' 

Dieu ndy cho thdy hai ddc diem khdc bipt 

ciia trg giup lanh sy so vdi bdo hp ngogi giao: 

Thir nhdt, khi tien hdnh trp giiip lanh sy, 

tu cdch ciia nhdn vian ngoai giao, lanh sy la 

dgi dipn chu khong thay tha cho cd nhan. Cd 

nhdn van Id chii the chinh trong vy vipc. 

Trong khi do. khi thyc hipn bdo hp ngogi 

giao. nhan vien ngoai giao, lanh sy con dgi 

(20). Anna Vermcer-Kunzli. tldd. tr. 60. 
(21) Edwin Borchard. tldd. tr. 3.12. Chittharanjan 
Amerashmghe, Local Remedies in tniemational Law 
Cambndgc University Press. 2004. tr. 3. 

(22) Ni;u>c[i Quoc Lpc, "Bao hp cong dan: Cach tiep 

c|n dudi g6c dp chinh tri - phap li". Ki ylu hpi ihao: 
B6o hQ cong dan. Trudng D^i hpc Lu^t Ha Npi, 2015, 
tr. 4. So dt ranh gi6i khac bi?t khong ro rang mpt 
phan la do chuc nSng ngo?i giao va lanh sy cung rat 
kho tich bach dpc 14p. Xem them: E. Denza 
Diplomatic Law: A Commentary- on the Vienna 
Convention on Diplomatic Relations. Oxford University 
I'res^. 1998.tr. 33. ^ 

(23). Malcolm Shaw, international Law. Cambridee 
Unixersin press 2014. ir. 561. 

16 TAP CHi LUAT HOC %t 2/2020 

http://1998.tr


\GH/E.\C[i - TRAODO/ 

dipn cho qudc gia cua minh bdi quan hp nay 
da dugc nang len thanh quan hp giira hai 
qudc gia do Igi ich ciia qudc gia bdo hp gidn 
tiepbi xam hgi.''"" 

Thir hai, trg giup lanh su nau di qud sdu 
CO the dan tdi vi pham nguyan tac can thiep 
vdo cdng vipc npi bp ciia quoc gia khdc. Noi 
khdc di, khi bdo hp ngogi giao chua dugc 
vipn dan, qudc gia bao hp c6 nguy co vi 
phgm phap lugt qudc te vdn tiep tuc thyc 
hipn hanh vi "trg giup" ca nhan nhung v6 
hinh trung Igi id "can trd" quoc gia sd tgi 
thyc hipn quyen tai phdn cua minh. Rat kho 
da khdng dinh hanh vi nhu tha ndo dugc coi 
Id "can thipp", dieu nay ddi bdi sy danh gia 
dya tren timg vy vipc cy the. Ngugc Igi, bao 
hp ngogi giao neu thyc hien phu hgp theo 
phdp lugt qudc te (nhu cdc dieu kipn chi ra d 
tran) thi du co sy can thipp nhung Igi khdng 
trdi vdi nguyen tac nay.'̂ '̂ 

Ngoai ra, trg giup lanh sy thudng co tinh 
ngdn ngira va dien ra trudc khi cdc bipn phap 
phdp li tgi qudc gia sd tai dugc van dyng hat 
hogc trudc thdi diam hanh vi xdm phgm lugt 

vd CO sy yeu cau ciia 

(24). Anna Vermeer-Kunzli, tldd, tr. 84; David Leys, 
"Diplomatic Protection and Individual Rights: A 
Complementary Approach", Harvard International 
Law Journal, 57,2016. tr. 6. 
(25). John Dugard, Seventh Report on Diplomatic 
Protection, ILC Document A/CN.4/567. 2006, 
https://legal. un.org/ilc/documentation/english/a_cn4_ 
567 pdf, truy c^p 16/4/2020. 
(26). John Dugard, tldd, do^ 12; F. Przetacznik , 
"The Protection of Individual Persons in Traditional 
International Law (Diplomatic and Consular 
Protection". Osierreichische Zeitschrift fur oflfentliches 
Recht 21, 1971. tr. 112; Xem them: vy Lagrand 
(Germany v United States of America) Judgment, 
ICJ Reports 2001. tr. 466. https://www.icj-cij.org/ 

ngudi bi hai.'~ Trong khi do, bao hp ngogi 
giao Id quyen ciia quoc gia thong qua nhieu 
phuang thiic. trong do cd khd nang dua vy 
viec ra trudc ca quan tdi phan quoc te, yau 
cau qudc gia vi pham khac phyc thipt hgi. 

Tdm lai, cd ba diem khac nhau giira bdo 
hp ngoai giao vd trg giup lanh sy da dugc 
cdc hpc gia chi ra, dd Id: I) muc dp dgi dipn 
cua trg giiip lanh sy va bdo hp ngogi giao; 
2) gidi hgn phdp li dp dyng vdi trg giiip lanh 
sy vd bdo hp ngoai giao; 3) trg giiip lanh sy 
cd tinh chat ngdn ngira, trong khi do bdo hp 
ngogi giao co tinh chdt khdc phyc. 

Cd the thay rd qua trudng hgp thyc te 
sau day. Nam 2017, Doan Thi Huong, cong 
dan Vipt Nam, bi bat va xet xir tgi Malaysia 
vi nghi van giat ngudi. Ddy Id vy dn hinh sy 
thupc tham quyen chuyan bipt ciia Malaysia 
va giua hai nude khdng c6 diau khoan tuong 
trg tu phdp cd khd ndng dp dyng. Trong qua 
trinh diau tra vd xet xu, dgi dipn ca quan 
ngogi giao Viet Nam tai Malaysia da tich 
eye lien he Doan Thi Huong vd co quan 
chuc ndng dia phuang de lam ro thong tin, 
tham dy phien tod da "bdo vp quyen vd Igi 
ich cdng dan Doan Thi Hucmg".*̂ '̂ 

Cdc boat dpng ciia co quan dai dipn Vipt 
Nam d Malaysia dugc hiau la trg giiip lanh 
sy ddi vdi cdng dan Vipt Nam trong hodn 

eii/case/104, truy cap 16/4/2020; vy Avena (Mexico 
V. United States of America), Judgment, ICJ Reports 
2004, tr. 12, https://www.icj-cij.org/en/case/128, truy 
cap 16/4/2020 
(27). Di6u 36(1 )(b) Cong uoc Vien vh quan he lanh 
sunam 1963. 
(28). T. Chung, Tiep luc bdo hp cong ddn Doan Thj 
Huang. https://tuoilre.vn/bao-ho-cong-dan-o-muc-
cao-nhat-doi-voi-doan-thi-huong-20190328134849 
866.htm, truy cgp 164 2020. 
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cdnh kho khan. Qud trinh xet xu van dang 
dien ra, ban than Dodn Thi Huong van chua 
vgn dvmg bet cdc bien phap tai qudc gia sd 
tgi da ty bdo vp quyan cua minh, vi vdy bdo 
hp ngoai giao chua the dugc van dvmg t^ 
thdi diam ndy. 

Gid sir cac diau kipn bao hp ngogi giao 
(nhu phdn tich d tren) chua thod man nhung 
Vipt Nam kian quyat yau cdu Malaysia trao 
trd cdng ddn thi day se bj coi la hdnh vi can 
thipp vdo cong vipc npi bp cua Malaysia, vi 
phgm phdp lugt qudc ta. Tuy nhian, khi tod dn 
Malaysia da dua ra phdn quyat cudi ciing ma 
phia Vipt Nam cho rdng quyet dinh nay bat 
cong, xam phgm quyen cua cd cdng dan vd 
Nhd nude Vipt Nam thi liic ndy phia Vipt Nam 
mdi c6 the d§t vdn de bao hp ngogi gjao.''" 

Mpt vi dy gan ddy lien quan tdi tinh trang 
khan cap tgm thdi do virus corona chiing mdi 
(Covid-l9) gay ra tgi cdc qudc gia tran the 
gidi. Vi li do sire khde cpng ddng, nhieu qudc 
gia bupc phdi hgn cha W^ do di chuyan, dong 
cira bian gidi, dan tdi nhieu ngudi nude 
ngodi bi mac kpt tgi nhimg nude ndy. Vipc 
quoc gia ban bo tinh trgng khan cap, hgn cha 
ty do cd nhdn Id phii hgp vdi phap lugt qudc 
te.*'**' Dii vgy, trong nhimg hodn cdnh kho 

(29). Vi ph(im quy trinh xei xu cong b5ng ciing co the 
bi coi I& hanh vi vi ph^m phap lu^t quoc te can cu vao 
Dicu 14 Cong injc quoc te ve cac quyen dan sy va 
chinh trj nfim 1966 nii Vi^t Nam v^ Malaysia deu l i 
quoc gia th&nh Men 

(30). Dieu 4 Cong udc quoc te ve cac quyen dan sy va 
chinh tr) nim 1966. Luu y, de xac dinh ro tinh b ^ 
phap cua cic bi^n phap h^n che ma quoc gia ip dyng 
can phai danh gia dya tren hoin canh cy the, cin cu 
theo nguyen tic "can ihiet" \a "tirong xumg" tnmg 
phap lu^t nhan quyen Vi dy, \em: Mark Tushoet. 
\ icki Jack^^on, Proportionality \ew Frontiers. .VeM 
Challenges. Camlmdge University Press, 2018; Aharon 

khdn, Igi ich chinh dang ciia ngudi niroc 
ngoai, cy tha Id cdng dan Vipt Nam. tgi cdc 
qudc gia ndy co tha bi anh hudng. Liic ndy, 
Nhd nude Vipt Nam dd cd nhirng hanh dgng 
can thipp kip thdi. to chirc cac chuyen bay 
hdi huong, xin phep bay tgi cdc qudc gia sd 
tai, lien Igc vdi nhixng cdng dan bi mac kpt... 
da dua cong dan ve nude an todn.' Dudi 
goc dp phdp lugt quoc ta nhu phan tich d 
tren, hogt dgng nay phdn anh tinh chat ciia 
"trg giup," chua phai la "bdo hp ngogi giao," 
bdi can cu phdp li 1dm phdt sinh quyen bdo 
hp ngogi giao chua ddp tJmg (chua cd vi 
phgm phdp lugt ciia quoc gia sd tgi). 

3. Kien nghi 
Tren co sd phan tich khdi nipm bdo hp 

ngogi giao vd trg giiip lanh sy, d6ng thdi d6i 
chiau va so sdnh vdi cac quan diam trinh bdy 
trong Myc I, tdc gid rut ra mpt s6 nhgn dinh 
sau lien quan tdi li lugn ve BHCD. 

Quan diam dau tien ddng nhdt hai khdi 
nipm BHCD va bdo hp ngogi giao nhung Igi 
chua phdn anh day dii yeu cau phdp li ciia 
bdo hp ngogi giao. Theo phap lugt qudc te 
phan tich d myc 2, cd nhdn khong phdi Id doi 
tugng duy nhat dugc qudc gia tien hdnh bdo 
hp ngogi giao ma cdn co ca phap nhan (dya 
tran nguyen tac quoc tjch), thgm chi cd 
ngudi khdng qudc tich.*^ '̂ Cling vdi dd Id 
nhimg diau kipn ve thii tyc het stic khat khe. 

Barak, Proportionality, Constitutional Rights and 
their Limitations. Cambridge University Press 2012. 
(31). Vi dy, xem: htqjs://vnexfffess.net/chuyen^y-dua-
340-nguoi-viet-ve-lu-my-4096622.html; https://vn 
express.net/them-chuyen-bay-dua-cong-dan-chau-au-
boi-huong-4094612.html. truy cip 16/4/2020. 
(32). Dieu 8 Dy thio Dieu khoan bao hp ngo^i giao 
nam 2006. 
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Chdng hgn nhu qudc gia chi cd tha tian hanh 
bdo hp ngogi giao khi tat cd cdc bipn phap tgi 
qudc gia sd tgi van dugc vgn dvmg hat nhung 
khdng cd kat qud. Neu khdng bdo hp ngoai 
giao luc dd cd the bi coi la hdnh vi can thipp 
vdo cdng vipc npi bp ciia qudc gia khac. Ben 
cgnh dd, quyen vd Igi ich cua cdng ddn d 
nude ngodi bj xdm hgi khong duong nhien 
1dm phdt sinh quyen bdo hp ngogi giao ciia 
quoc gia ma cong ddn mang qudc tich. Sy 
thipt hgi nay phdi xuat phat tir hdnh vi vi 
phgm phdp lugt quoc te cua quoc gia ma 
ngudi dd dang cu tni. Chii tha vi phgm phdi 
id nhd nude, chir khong phai chii tha phi 
nhd nude, trir trudng hgp dgc bipt co tha 
quy kat hanh vi cua nh&ng chii tha ndy Id 
hanh vi cua nhd nudc.'"* '̂ Ddy Id sy khdc 
bipt vdi quan diem thir nhat khi cho rdng 
quyen BHCD phat sinh khi c6 "vi phgm 
phap lugt" ndi chung thyc hi§n bdi "cd 
nhan, to chuc" phi nhd nude. Tuy nhien, 
trudng hgp khong co hanh vi vi pham ndo 
thi quoc gia c6 the tien hanh BHCD hay 
khdng? Vi dy trong trudng hgp thian tai, 
nhan tai... Quan diam thir nhdt chua 1dm ro 
dupe van de nay. 

Quan diam thir hai cho rang BHCD c6 
the tian hanh ka khi khdng co hdnh vi vi 
phgm doi vdi cong dan cd ve phdn dnh diing 
bdn chat van de, d6 la sy trg giiip, ho trg ddi 
vdi cdng dan khi ggp ngn d nude ngodi. Tuy 
nhian, quan diam thu hai ciing mac phdi ban 
cha nhu quan diem ddu tian, do la dong nhat 
hai khdi nipm BHCD vd bao hg ngoai giao. 
Vipc ddng nhdt hai thugt ngir nay chi lam 

roi tham vdn de nghien cuu vd thieu ZQ sa 
phap li khi phap luat qudc te khong co quy 
dinh va BHCD. 

Bdi viat cho rang each dgt van de BHCD 
nhu hai quan diem nghian cuu tran dudng 
nhu vdn khong lam ro dugc npi hdm ctia 
BHCD. Nhung nghien cuu coi BHCD la che 
dinh phap li dpc lap rat de bi Igc de va lan 
man bdi cac bipn phap da bdo hg mpt hogc 
mpt nhdm cong ddn d nude ngodi chinh la su 
dvmg cac bipn phdp trg giiip lanh sy va bao 
hp ngogi giao. Hon tha niia, di tim khdi nipm 
BHCD dya tren khai niem bdo hp ngogi giao 
rat da bi nhdm Idn. Ndi khac di, BHCD cd ve 
nhu la sy giao thoa giiia bao hg ngogi giao 
va trg giup lanh sy nhung khdng cd npi dung 
ro rang, chang hgn nhu liic ndo thi dugc 
cong dan dugc nhd nude bdo hg, trudng hgp 
ndo thi khdng dugc. 

Dac bipt, vipc su dvmg thugt ngii "BHCD" 
thudng xuyan tran phuang tipn dgi chung cd 
khd nang dem dan cdm nhan rang day la 
nghia vy bat bupc ciia quoc gia trong quan 
hp vdi cdng dan cua minh d nude ngoai. 
Ngugc lai, npi dung phap li cua bdo h$ ngogi 
giao vd trg giiip lanh sy trong phdp lugt quoc 
te khong quy dinh nhd nude bat huge phai 
BHCD ciia minh khi d nude ngodi.'''''* Cin 
nhan manh them, ngay cd phdp lugt quyan 
con ngudi qudc ta hien dai cGing gidi hgn 
nghia vu cua quoc gia trong phgm vi lanh 
tho hogc quyen kiem soat hiru hipu cua 

(33). James Crawford. Simon Olleson, tldd, tr. 453-
460; Malcolm Shaw, tldd. tr. 571 - 576. 

(34). Luu y ring phap luat quoc gia co the quy djnh 
khac, coi day la nghia vy cua nha nuac. Tuy nhien, do 
phgm vi nghien cihi cua bai viet gioi h^n 6 quy djnh 
phap luat quoc te, v6i muc tieu lam ro khia cgnh li 
luan cua van de ndy. do d6, bai viet khong di vao 
phan tich quy djnh phap luat quoc gia. 
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qudc gia.' chii khdng md rpng ra lanh thd 
ciia qudc gia khdc bdi dieu do cd nguy co vi 
phgm nguyan tdc chu quyen, ton trpng chii 
quyan va khong can thipp vdo cong \ ipc ngi 
bp cua quoc gia khac vdi linh chat quy 
phgm bdt huge. 

D6ng thdi, hogt dpng BHCD d nude 
ngodi cung can dugc xem xet trong hoan 
cdnh day dii ban, dd Id vipc nhanh hdnh phap 
dang thyc bipn quyan ddi ngogi cua minh vdi 
quoc gia khdc. 6 gdc dp ndy, cd the thdy cd 
nhan khdng duong nhian dugc bdo hp khi d 
nude ngodi, ke cd khi khieu ngi thi tda dn 
qu6c gia md ngudi dd Id cdng dan vdn cd 
khd ndng tir choi thy li vy vipc do cd nguy co 
vi phgm nguyan tac phdn chia quyan lyc 
trong thyc thi quyan lyc nhd nudc.'̂ ^* 

(35). VI dy nhu Dieu 2(1) Cong uctc quoc te ve cac 
quyen dan sy. chinh tri nSm 1966; Xem them: Human 
Rights Committee (2004), General Comment No. 31 
Nature of the General Legal Obligaoon Imposed on 
States Parties to the Covenant. CCPRC 2 r R e v . l / 
Add. 13. do^n 10; Concluding Observations: USA 
(2014). do^n 4. Xem them: M. Nowak. "Obligations 
of States to Prevent and Prohibit Torture in an Extra-
lemtonal Perspective", in: M. Gibney and S. Skogly 
(eds.). Universal Human Rights and Extraterritorial 
Obligations, University of Pennsylvania Press, 2010. 
tr. 21; A. Cassese. "The Nicaragua and Tadic Tests 
RcMsited in Light of the ICJ Judgnienl on Genocide 
m Bosnia", (2007). 18. The European Journal of 
International Law 4: vy Loizidou v. Turkey (1993) 
ECHR 40/1993 4.̂ 5 514. https://hudocechr.coe.inL 
eng''iHX)l-5820I, truy c?p 1642020. vy Ocalan v. 
Turkc> (2005) ECHR 282, hnpsiAliudoc.echr.coe.ini' 
eng-press.'i=(Xi3-1340973-139928i,truyc4p 164 :n:ii 
(36). Ching hgn nhu trong \ ^ Kaunda, Toa in hien 
phap Nam Phi t h ^ nhgn yeu cau bao hp ngogi giao l i 
quyen hien dinh ciia c i nhan nhung ciing can luu y 
ring "quyen yeu cau bio hp" khong co nghia l i 
"duong nhien dirpc bio hp" boi nha nuoc con can 
phai xem xei tm cic >eu to khac tiuoc khi quyei djnh. 

Qua nhimg phdn tich tren cho iha>. i"P* 
so each tiep cgn BHCD hipn nay chua Idm rd 
dugc khai nipm phdp li ciia thugt ngir nay 
theo phap lugt qudc ta. 

Dii thira nhgn quoc gia co quyen bdo hp 
dieo phdp lugt quoc ta song bdi \ ict khong 
cho rdng quoc gia co quyan bd mgc cdng ddn 
ciia minh khi hg ggp ngn d nude ngoai, Theo 
khuyan nghi tgi Dieu 19 Dy thao Diau khodn 
\e bdo hp ngogi giao, qudc gia nan can nhdc 
thyc hipn bdo hp ngogi giao khi cd thipt hgi 
ddng ke xdy ra doi vdi cong dan cua minh, 
d6ng thdi bdo dam viec bdi thudng ton that 
cho ngudi bi hgi. Thyc ta cho thay nhin 
chung cdc qu6c gia van nd lyc da giiip da, 
h6 trg cho cong dan ciia minh khi d nude 
ngodi. Diau ndy the hipn trdch nhipm chinh 
tri - dao due ciia nhd nude trong quan hp vdi 
cdng dan ciia minh. Trudng hgp trong khd 
ndng cho phep nhung qudc gia "phdt Id" 
vipc bao hp thi dieu nay co tha dnh hudng tdi 
uy tin, tin nhipm cua hp thong chinh tri, tir 
dd de dpa sy nghipp chinh tri ciia chu the 
lien quan. CJ goc dp do, trdch nhipm ndy e6 
gid tri nhat dinh, bupc chu tha Uan quan thyc 
hipn nghTa vy giai trinh nau nhu khong tien 
hdnh cdc bipn phdp BHCD d nude ngodi. 

Xem: Kaunda and Others v. President of the South 
Africa and Others, Case CCT 23/04 (2005) (4) SA 
235 (CC), https://www.globaIhealthrights.org/wp-
content/uploads/2016/02/Kaunda-and-Ors..pdf, truy 
cgp 16/4/2020; Xem them: Regina (Abbasi) v 
Secretary of State for Foreign Affairs(2002) EWCA 
Civ 1598, (2003) UKHRR 76 All ER (D) 70, 
http://wvm.bailii.org/ew/cases/EWCA/Civ/2002/159 
8.html, iruy cgp 16/4/2020; Xem them binh lugn: 
Annemarieke Kunzli (2006), Exercising Diplomatic 
Protection The Fine Line Between Litigation, 
Demarches and Consular Assistance. ZaoRV 66, 
https7/www.zaoerv.de/66_2006/66 2006_2 a 321 3 
50.pdf, ttuy cgp 16 4/2020. 
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Ddng thdi, bai viet van dk md cdu hdi 
lipu thyc tien trg giup, BHCD cua quoc gia 
cd the phdt trian trd thanh tgp qudn phdp 
qudc ta hay khdng? Dilu nay cung Id mpt 
khd nang da hogt dpng ndy phdt trian thdnh 
quy pham phdp li c6 gia tri rang bupc quoc 
gia. Tuy nhian, van de ndy se doi hoi them 
thdi gian va ddnh gid sdu ban ve thyc tien 
BHCD ciia cdc qudc gia sau nay./. 
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