BAN VE QUAN NIEM BAO HO CONG DAN

NGUYEN TIEN pUT *

Tom tér: I'm V:el Nam, bdo h$ cong dén lo thudt ngiz phé bién trong nghién ciru. giang da\' thiee
tién quan h¢ quoc IL’ va cd trén lruyen théng dai ching. Tuv nhién, nhieu cau hoi li hagn ve ngi ham
ctia thudt ngie nay van chua duge li giai, ddc bi¢t trong moi quan hé voi cac thugt ngrr khdc nine bao
ho ngoqi giao. tro giip lanh sy Qua phdn tich mgt s6 quan diém bdo ho cong ddn. doi chiéu, so sinh
vai ngi dung thut ngir phap li nay theo phap ludt quoc 6. bai viét cho rang thudt ngir bio hp cong
dan sit dung tqi Viégt Nam chia c6 ndi dung phap I ré rang.
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ON THE CONCEPT OF CITIZEN PROTECTION

Abstract In Viet Nam, protection of citizens is a common legal term used in research, teaching.
practice of international relations and on mass media. However, many theoretical questions regarding
the connotation of the term have remained unanswered, particularly the relation between protection of
citzens and other legal concepts such as diplomatic protection or consular assistance. Through
analysing some viewpoints on protection of citizens and comparing and contrasting them with relevant
legal concepts under international law. it is argued in the paper that the term “protection of citizen"
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used in the Viemamese context is coined as verbal expression, rather than a well-defined legal concept.
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a0 h¢ cong dan (BHCD) la thudt ngir

khong mdi va thuong xuyén dugc sir
dung bai cac nha nghién cinu phap Juat va
quan hé quéc o Viét Nam. Tuy nhién, vé
phuong dién }i ludn, ndi ham phap li coa
BHCD dumg nhu van con nhiéu diém khuc
méc. chua duoc giai dap cén ké. Didu nay c6
thé din 151 hiéu nham V& roat li lugn cing
nhu thye tién khi van dung cac quy dioh
phap luat dé bao vé céng dan 14m vao hoan
canh kho khan ¢ nudc ngoai.

* Thac si. Vign Nha meée va Phép luat

E-mail: ducnl.isl@vass.gov.vn
(1). Nghién ciru nay duge thye hign ong khudn khé dé
i khoa hoc cap Bo: “Bao b edng dan Vigt Nam & mnoc
ngodr™, Vign Han kim Khoa hoc x3 héi Vigi Nam, 2019,
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Bai viét bat ddu véi gia dinh ring sy thiéu
théng nhit trong cach hiéu vé BHCD ¢ Viét
Nam lam cho khai niém nay bj réi, tham chi
hiéu nham. Tiép theo, bai viét sé phan tich
cu thé hom hai khai niém lién quan 12 bao ho
ngoai giao va tro giup lanh sy ciing nhu lam
& mdi quan hé gitra cac thuat ngit ndy.

Vé pham vi nghién ciru, bai viét tap
trung goc d phap ludt qudc té. Theo dé, cac
ngubn cua ludt qudc té sé duge nghién ciru
nhdm tra 16i cau hoi: Quy dinh cia phap luat
qudc té vé van dé nay nhu thé nao? Pham vi
khéng gian cua bai viét duge xac dinh la
hoat déng BHCD dugc thuc hién & nudc
ngoai, khéng phai pham vi linh thé quéc gia
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ma nguoi 46 mang quéc uch. Diéu nay
khéng ham y phu nhin hi¢u lyc coa phap
tugt quéc 1¢ doi vin moi quan h¢ qUCk‘ gia -
cong dan trong pham vi lanh thé cua minh.
Vé ngir nghia. “bao h¢™ la wr ghep giva “bao™
(gir gin) va “h¢™ (2iap dd). Thudt nglr “bao
h¢ cong dan™ ducn goc do phap ludt quoc ©@
ham y ring cha thé mang quéc tich cua quée
gia bao ho co the duge huomg sy wg giup
cia quéc gia do trong nhimg hoan canh dac
bi¢t khi & nude ngoai. Can nhan manh ring,
dja vt phap li ]a ngudi nudc ngoat cu tri trén
lanh thé quéc gia khac thuong trg thanh rio
can liép can cong li. vi vay vai tro “h¢™ cua
quéc gia ngudi do mang quéc tich duge bd
sung d¢ khic phuc han ché do.

1. Mt s6 quan diém vé bao hy cong
dan o Viét Nam

Vé i ludn. quan diém tha nhat cho ring
BHCD Ia hinh thitc bao h$ ngoai glao theo
46 “co quan nha nudc co tham qu\en tién
hanh cde hogr dong nham bdo V¢ quv onva
lpi ich cua cong ddan nuoc minh ¢ meoc
ngoai. khi cac quyen va loi ich nay bj xim
hai 6 meoc ngooi do™ " Cach uép can 1rén
cho thdy co sy déng nhat gita BHCD va bao
h$ ngoai grao Dicu nay cing co nghia la
BHCD chi dién ra bén ngoai pham vi lanh
thd cia qudc gia bao h¢. Theo do. cac yéu 16
cua BHCD bao gom: 1) chi thé tién hanh
BHCD 1a quéc gia: 2) myc tiéu 14 bao vé
cong dan nudc minh khi by xam hai hoac c6
nguy o bj xam hai. Dinh nghia nay khéng
dit ra vén dé ai 13 thu pham va mac dinh

(1). Truomg Dai hoc Lugt Ha Now Gido trank Lugt
quoc tf. Nab Cong an nhin dan, Ha N, 2012, .

1272128
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am
quyén cua conb dan bj xam hai la ¢in cir 13

ph-u simh quyén can thigp v bao hé cua
qudc gia ma ngudi dd mang quéc teh.
BG sung cho quan diém this nhat. cd Y “fu
Khdc chi tiét héa mot sé diéu ki¢n phap 1f €%
thiét dé thyre hign BHCD. Theo do. BHCD
duoc hiéu 1a hanh vy coa co quan nhd nude
¢6 tham quy'.n thyc hign. phui hep vai phap
ludt quéc té va phap ludt nudc so @i nham
bao v¢ cong din minh & nude ngoai khi cdc
quyén va loi ich hgp phap cua ho bi xam
pham.? Theo cach hiéu nay. quéc gia ma
cong dan mang qudc tich ¢4 thé tién hanh bio
hé khi 1) c6 hanh vi vi pham phap luat cua 2)
ca nhan, (6 chuc hodc co quan nha nudc cb
thdm quyén cia nudc so tai 3) gdy phuong
hai dén cic quyén va Ioi ich hop phap cua
cong dan® va 4) BHCD chi c6 thé dién ra
khi cong dan di sir dung cac blen phap hop
phép ma van khong dugc quoc gia so tai
khoi phyc cac quyen va lgi ich bi x4m hai.®
Bén canh do, quan diém thir hai cho ring
BHCD con c6 thé hiéu la bao ho ngoai giao
theo nghia rong, theo do, co quan nha nudc
gitip 5 cdng dan vé moi mat khi ho dang &
nuc((;ngoan Ké ca khi khéng c6 hanh vi xam
hai. Quan diém nay ciing dugc chia sé boi
:1()1 s6 hoc :la khac.® BHCD Ig¢ nay duge

1
ki it s s ey s 96 1
quyén va lgi ich. Ké ca khon ' pham vé
g €O vi pham

(2) Ngo Hau Phwdce. Ludr guac 16, N
quéc gia, Ha Noi. 2010, 1r 273

(3). Ngo Hiru Phudc, sdd, u. 273

(4). Ngé Hiru Phudc, sdd, tr. 274,

(5). Trudmg Dai hoe Lual Ha No, sdd. i 1og

(6). Nguyen Thi Kim Npan, Chu Manh Hinp

chu bién), Gido trinh Ludt quéc 1é. Nxb, (-L mg“"
Viét Nam, Ha Noi. 2010, u. 147, 0 due

xb. Chinh irj
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nhung céng dan bj lam vio hoan canh kho
khan (\i dy thién tai. nhan tai) thi quéc gia
cing ¢6 thé tién hanh BHCD cia minh.

Di ca hai quan diém trén cho thay cb
mbi lién h¢ gitta BHCD va bao hé ngoai giao
song lai chua lam r& méi quan h¢ nay 1a nhu
1hé nao va chinh xdc ndi ham cia BHCD.
Téc gia cho rang BHCD khong phai la mt
lhual ngur phap i dudi goc do phép Iual quée
té. Khéng ¢6 van kién phap li qudc té ndo c6
quy dinh v& BHCD, ma chi ¢6 ché dinh bao
ho ngoai giao. Vi viy, trong phﬁn tiép theo
cua bai viét, tac gia sé trinh bay cu thé hon vé
khai niém va diéu kién ap dung cba bao ho
ngoai giao. Pdy I3 co sd so sanh va déi chidu
v{i cac quan diém khoa hoc trén, tir d6 chi ra
nhimg khiic mic vé li lugn néu ddng nhét hai
thugt ngir BHCD va bao hd ngoai giao.

2. Khai quéat vé bao hy ngoai giao va
trg giap lanh sy

2.1. Bdo hé ngoqi giao

Béo hj ngoai giao (Diplomatic Protection)
1 ché dinh phap Ii ¢6 lich si lau doi trong
fudt quéc 1&. Thuat ngit bao h¢ ngoai giao
thye sy pho bién sau khi Hoa udc Westphalia
duoc ki két vao nam 1648, thiét 13p nén hé
théng chit quyén quéc gia ton tai cho 16i
ngay nay.” Vio thé ki XVIII, Emmerich de
Vattel, ludt gia néi tiéng nguoi Thuy Sy da
Iap luin ring. sy xam hai t6i cong din gian
tiép xam hai t&i quéc gla ma ngum d6 mang
quéc tich va vi thé, qudc gia c6 quyén bao vé
cong dan caa minh khoi hanh vi x4m hai.®

(7). Edwin Borchard, Diplomatic Protection of Citizens
Abroad, New York Banklaws Publishing, 1919, . 3:
1an Brownlic. Principles of Public International Law,
Oxford University Press. 2003, . 500.

(8) Emmerich de Vattel, The Law of Narions, 1758,
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Sy bao hé the hién mdi lién két gia qudc
gia va cong dan cua minh.

Nam 2006, Dy thao Diéu khoan vé bio
hé ngoai giao cua Uy ban Phap luat qudc é
(LLC) da duoc hoan thién.™ Mic du dén nay
Du thao nay chwa phat sinh higu lyc phép li
do chua ¢6 du s lugng phé chudn cia cac
quoc ga song nhimg quy pham trong Dy
thao vin co gia tri nhét dinh bai chiing duge
phép dién hoa dua trén co s& tip quan phap
quéc té va an 1§ cha co quan tai phan quéc té.

Theo Piéu | Dy thao,
hanh bdo hé ngoai giao (quéc gia bdo he)

“quoc gia tién

thue hign hoat dong ngoai giao hodc bat ki
phitang thirc giai quyét tranh chép hoa binh
khac doi voi mt quoc gia khac ¢o hanh vi vi
pham phdp dt quéc 18 (quéc gla vi pham)
gdy thiét hai cho mgt thé nhin hodc phdp
nhan mang quéc tich cua quéc gia bio hj
nham bao dam quéc gia vi pham tuan thu
nghia vu quéc 1é cria minh """

Ciing dya trén Dy thao nay, ¢6 thé it ra
duge nam diéu kién thyc hién bao h ngoai
giao, d6 la: chi thé bao hg; phuong thirc bao
hé; hanh vi trai phap luat quéc 1é cua quéc
gia 5@ tai; khach thé bj xam hai; nan nhan da
van dung hét cac bién phap phap li tai quéc
gia s& tai nhung khong thé khdc phuc thiét hai.

Thir nhét, vé chu thé ¢6 thdm quyén tién
hanh cac hoat dong bao hd, méj lién két gida
québc gia va nguoi din cia minh cho phép

New Jersey, thi ban 2005, tr. 17 - 60.

(9) Anna Vermeer-Kunzli, The Protection o/lndmdua/.r
by Means of Dipl Protection  Dipl
Protection as a Human Rights Instrument, Pnanarlncrs
Ipskamp, 2007, r. 52 - 60.

(10). Draft Articles on Diplomatic Protection. https:/Aegal.
un.org/ilc/texts instruments/english/draft_anicles/9_8
_2006 pdf. truy cip 16/4/2020.
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qudc gia uén harh hoat d¢ng bao h$ ngoai
giao khi ngudn mang quéc tich cia quéc gia
bj xdm hay tai nudc ngoai.

Diéu 2 Dy thao ghi nhan: “Quéc gia c6
quyén bao hp ngoai giao phu hgp voi quy
dinh trong du thao diéu khoan ndv" Quy
dinh nay dugc phap dicn hoa dya trén thuc
tién xét xr cha cac co quan tai phan qudc 1&.
Trong vy “Mavrommaus". Phap vi¢n thuang
tryc cong li quéc 1¢ (PCU) da khang djnh
ring bao hj ngoai giao 13 nguyén tic thidt
yéu trong lujt quédc té va qudc gia o quyén
bao h$ nguodi dan cua minh khi by xam hai
boi hanh vi trai véi phap luat qube (& dugc
thyc hién bai quéc gia khac.' "

Trong vy “Barcelona Traction™. Toa an
cong li quoc 1¢ (IC)) da ldp luan: .. Viée
nén hanh bao ho ngoai giao dwdi hinh thire
va & mire dp nao la do quoc gia quyvér dinh
boi div la quyén cria quoc gia. Div cho rang
quvén ctia minh dang bj xam hqu. the nhdn
hay phap nhdn cing khong con cach nao
khac ngoai vige vign dan phdp @t ngi dha
ciia quoc gia ho dang cur i dé doi la cong
bﬁng. Nha lam ludt co the dgt ra nghia vu doi
VO quoc gia bdo vé cong dan dang e tri &
née ngodi va trao quyén yéu cau dupc bdo
v cho nguoi dan ¢ buge quéc gia thuc thi
nghia vu cua minh Tuy nhién. do la vén dé
cria huit quéc gia, khéng phai lugr quoc @
Nhu vav. IC) 1am 16 rng qudc gia cé thé

{11). Mavvommatis Palestine Concessions (Greeee v.
Great Britain), Judgment No 2 (1924) PCLL Ser A,
N0 2oan |2, Ips wWWw L iCyClj.0rg Cnpelj-series -a.
truy cip 16 5 2020

(12) Barcelona Traction, Light and Power Company
(Belgium +. Span), Judgment ICJ Repons (1970),
dogn 7¥, hups: wwwicj<ij.org en case S0Judgments,
truy ¢ap 1642020
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ban hanh phap lugt véu cdu co guan nha

nudc phai BHCD coa minh o nugc _nsO_ﬂL
wy nhién, d6 1a vin d& ngi by cua quoc B2
it nhét trén phuemg dign tugt thue dinh. _P"ﬂ_”’
ludt quédc té vin dimg fai o guy dinh co? .ba(?
h$ ngoar giao la qn_\En. chir chia phai 1a
nghia vy cua qudc gin. . .
Chich tiép cin truyén thong coi bao ho
ngoai giao la quyén cia quéc gia wy con phd
ién trong lugt qube 1€ hign dai nhung (Gi
nay ciing da gip nhiéu chi trich."* Trong qua
trinh soan thao Dy thao, mét s6 nd lye nham
djnh hinh @ quan diém cho ring bao h{)Angoai
giao phai la nghia vy cua qudc gia doi vai
cong dan caa minh thay vi la quyén. Ping
uée ring, nhimg nd lyc ndy sau d6 da khong
nhin duge sy ang hd cua cac quéc gia va vi
vay iéu 2 Dy thao vin duge giir nguyén
Tuy nhién, John Dugard, bao cao vién déc
bigt v¢ bao h¢ ngoai giao cua ILC, cho réng
can ¢6 cich tiép can linh hoat hon d& ghi
nhin cii nhan \ g1 wr cich 1a nguoi huang Igi
cudi cing tr hoat déng bao hé ngoai giao
cua quéc gia"* Cach tiép can linh hoat nay
da dugc ILC phap dién hoa tai Dién 19 Dy
thao. dua ra nhimg thyc tién 1ét (good
practices) mang tinh khuyén nghj cho quéc
gia khi thyc hién bao h¢ ngoai giao. Theo
_
(13). Phoche Okowa, “The Issues of Admissibility
and the Law on International Responsibiliy™, trong:
Malcolm Evans, International Law, Oxford University
Press, 2012, w482, Edwin Borchard, udd, tr. 29;
John Dugard, First Repont on Diplomanc Prmediun‘
UN Doc A/('N.4/506, 2000, 1r, 213, hl|p5.mcga|.u"i
org/ilc/documentation englishia_cna _506 pdf,
cip 16/6/2020: James Crawford, The Internap,
Law Commission’s Articles un Swte R
Cambndge University Press, 2013, 1. 57
(14). John Dugard. tldd. doan 87, 1r. 225,
(15). John Dugard. tldd. doan 169, \r 2317

truy
onal
esponsibilury,
1
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46, quéc gia can can nhic thyc hién bao ho
ngoai giao khi ¢ thiél hai dang ké xay ra dbi
vi cong dan cia minh, dong thai bao dam
viéc bdi thudmg tén thit cho ngudi bi hai.

Thir hai. vé phuong thirc bao hé ngoai
giao, nhu dijnh nghia tai Diéu | Dy thao,
quéc gia c6 thé thyc hién bét ki phuong thic
nao cho la can thiét dé tién hanh bao hé ca
nhan hay phap nhéin cua minh. Cac phuong
thire nay khéng chi dimg & hanh déng ngoai
giao, ma con ¢ thé vién dén téi cac co quan
1ai phan quéc 1é, trimg phat kinh té, cdm van.
Bén canh dé, viéc tién hanh bao ho ngoai
glao phai man thu quy dinh phap luat quoc
1é, dac bigt 1 nguyén tic cdm sir dyng hodc
de dog sir dyng vii lyc.!'¥

Thir ba, dé thiy bao hé ngoai giao co
mdi lién hé véi ché dinh trach nhigm quéc
gia (State Responsibility) trong ludt quéc té
bdi né phat sinh do hanh vi vi pham phap
luit quéc (¢ cia québc gia!'” Hanh vi trai
phép ludt quoc 1é thé hién duoi dang hanh
dong hoac khong hanh déng do mét quoc gia
lhuc hién va vi pham nghia vu qudc té cia
quéc gia d6 theo phap lujt quéc €9 pay 1a
mét trong nhimg can cir quan trong lam phat
sinh quyén bao hé cia qudc gia ma thé nhan
hay phap nhan bi thi¢t hai mang quéc tich.

(16). Xem thém: Nguyén Toan Thang, Pham Béc Ha,
“Tinh hop phap cua vige sir dung bién phip vii lye dé
bao b cong dan”. Ki yéu hé: thio: Bao hé cong dan,
Truéng Dai hoe Ludt Ha N§i, 20135, 1r, 20 - 33.

(17). Anna Vermeer-Kunzli, tldd. or. 44,

(IS) Xem thém: Dy thao Dicu khoan vé trach ghi¢m
quéc gia cta ILC nam 2001, hnps.//legal.un.orghlc/
ries’d_6_2001.pdf,
truy cip 1676/2020; Jamcs Crawford, Simon Olleson,
“The Character and Forms of Intemanonal Responsibihity™,
trong: Malcolm Evans, sdd, u. 452,

texts/instrum:
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Thir e, vé khach thé, do 1a quyén coa ca
nhan hoc phap nhan bi xam hai do hanh vi
tréi phap luat quéc 1é cua quoc gia s0 tai gay
ra. Nhu vay, chi thé quyén & day khéng chi
¢6 ca nhan, ma con c6 ca phap nhan mang
quéc tich quéc gia bao ho. L& ra diy la méi
quan h¢ gilra cd aohan hay phap nhan bj thiét
hai va qudc gia vi pham. Tuy nhién, nho co
quéc tich, 1a sgi day lién két hiru higu gitra
nha nudc va nguoi dan, nén hanh vi trye tiép
xam hai mot nguoi thi cing gidn tiép xdm
hai lgi ich cia quéc gia ma ngudi dé mang
quédc tich. Tir 46, méi quan h¢ nay dugc ning
1én thanh gitra hai quéc gia v&i nhau, gitra
quéc gia bao h¢ va qudc gia vi pham. Trong
vy “Nottebohm™, 1CJ chi ra ban chét cua méi
quan hé cong dan va quéc gia khi coi quéc
tich la:
gﬁn bo xa hoi thuc 16, mpt méi lién ket thiecc

“Méi lién hé phap Ii c6 nén ting la st

sw ciia doi song va tinh cam, ciing voi d6 la
cdc quyén va nghia vu qua lgi. N6 /qué'c
tjch} thé hi¢n cong nhan phap li thuc 1é rang
cd nhdn c6 dupe quoc tich, truc 1iép thong
qua phap luat hoge hanh vi cua cac co quan
cong quyén, thé hién su gan két chat ché hom
giita quéc gia va céng dan cia minh so véi
dén cu cia quoc gia khac "'

Tuy nhién, quéc tich vé danh nghia chi la
diéu kién can, tinh lién tyc va hiru higu coa
quéc tich méi la diéu kién du. Qudc gia chi
¢6 thé tién hanh bao ho néu nhu ngui bi hai
mang quéc tich cua qudc gia d6 lién rc ké
tr thoi diém bj xam hai 16i lic quyét dinh
cudi cing lién quan t6i vy vige duge dua

(19). Nottebohm case, Judgment ICJ Reports (1955),
u. 4, https://www.ic)-cij.org/en/case/18, truy cap
16/6/2020.
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ra."" Tinh hitu hidu cia quéc tich thé hign &
mén lién hét ben chat @ nguot mang quoc
tich va quoc gia dd.

Cusi cung. Dy thio dit ra diéu kien vé
thu tuc khi quéc gia tién hanh bao h¢ ngoai
giao, d6 la bao h ngoai giao chi duge thuc
hién khi cong dan cua mirh da sir dung tat ca
cac bi¢n phap phap li ma vn khong dugc
qudc gia s L khac phuc nhimg thiét hai ho
phai ganh chju. Nguyén tic nay di ton tai
trong 13p quan phap quéc té tr lau va duge
phap dién hod 1ai Dieu 14 Dy thao *V Liru y
ring, trong truomg hop til ca cée phuong
thire phap i tal quéc gla s tai chua duge
van dung hét ma qudc gia da van dung bao
h$ ngoai giao thi ¢o thé din t&i nguy co vi
pham npuyén tic cam can thi¢p vao cong
vige ndi b cua quéc gia khac.

Toém lai. bao h$ ngoai giao la quyén cua
quéc gia nhim bao h$ quyén cia ca nhan
hoac phap nhan c6 mang quée tich cia minh
bj xam hai do hanh vi trit phap luat quoc 1é
cia quéc gia khac. Tuy nhién, qubc gia chi
dugc tién hanh bao ho khi cac phuong thirc
phap li tai quoc gia vi pham di dugc ca nhan
hoac phap nhan bj hai van dung hét nhung
Kkhong dem lai két qua.

2.2, Phan bi¢r bao hp ngoqi giao va try
giup lanh sy

Khai niém bao h$ ngoai giao vi o giup
lanh sy (Consular Assistance) thuong duge
hiéu nrong déng boi ranh gidi xac dinh trén
thye té 1a khong rd rang.? Bao h¢ ngoai

(20). Aana \ermicer-Kunzh, tldd, . 60.
(211 Edwin Borchard, tldd. tr. 332, Chittharanjan
Amerashinghe. Local Remedies in International Law
Cambndge Umiversiry Press, 2004, tr. 3
(221 Nguyén Quée Léc, "Bao h¢ cong dan: Cach uép
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120 va trg gilp lanh sy déu co the duee thye

hi¢n b&i nhan vién ngoai giso hode Janh s\'!:
Tuy nhién. néu khing phan bigt rd hai k?‘_a'
niém phap li niy sé ddn (o kha ndng vien
din khong dung co che d¢ hd trg ngudi da"f
khi gip nan. tu da phat sinh rui ro phap i
anh huong t5i quéc gia bao he.

Didu 5 Cang wde \ign v¢ quan hé lanh
sy ndm 1963 quy djnh, nhdn vién lanh sy
bao vé tai nuoc tiép nldn quyén va lgi ich
hop phap cua nha nudc. gitp d& phdp nhin
va cong dan nuoc cu trong pham vi phip
lujt quéc 1¢ cho phep. Diéu S(i) chi tiét viéc
trg gitp phép li co thé dugce co quan lanh sy
cung cap té ca nhan rong hoan canh khé
khan. vi du nhu tim luat su. thdm w, lién lac
véi co quan chic trach. Nhan vién linh sy
c6 thé dimg ra dai di¢n trong qua trinh xét
x{r néu c4 nhan ving mjt nhung khdng duge
phép can thi¢p vao qua trinh w phap hodc
cic van dé nd1 by cha quéc gia liép nhan.?>
Di¢u nay cho thay hai dic diém khac biét
cua try giup lanh sy 5o vai bao hd ngoai giao:

Thir nhér, khi tién hinh g giop lanh sy,
tu cdch cua nhan vién ngoai giao, linh su 1a
dai dién chir khong thay thé cho c4 nhan. C4
nhan van li chi thé chinh trong vu viéc.
Trong khy do. khi thyc hién bio ho ngoai
giao, nhan vién ngoai giao, linh sy con dai

cin dusdi goc dé chinh i - phap i, Ki yéu hi thao:
Bao hg cing dan, Truémg Dai hoe Luat Ha Ngi, 2015
tr. 4. So di ranh gioi khic bi¢t khong 18 rang m();
phan 1a do chic ning ngoai giao va lanh sy cing rét
khé tich bach doc I3p. Xem thém: G, Denza
Diplomutic Law: A Commentary on the Vienna’
Convention on Diplomatic Relations, Oxford Universiry
Prese 1998, 1r. 33

(23). Malcolm Shaw. Imernational Law.

Cambridg
Umveruts Press 2014, . $61 e
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di¢n cho quéc gia cua minh boi quan hé nay
dd duge nang lén thanh quan hé gitra hai
quéc gia do lgi ich cia quéc gia bao ho gian
1iép bj xam hai.'™

Thir hai. trg gitp lanh sy néu di qua sau
¢6 thé dan 16i vi pham nguyén tic can thiép
vao cdng viéc ndi by ciia qudc gia khac. Noi
khac di. khi bao h$ ngoai giao chua dugc
vién dan, qudc gia bdo hy co nguy co vi
pham phap luat quéc té vin tiép tc thuc
hi¢n hanh vi “trg giip” ca nhan nhung vo
hinh trung lai 12 “can we” quéc gia so tai
thyc hign quyén tai phan cia minh. Rét kho
dé khing dinh hanh vi nhu thé nao dugc coi
1 “can thigp”, diéu nay doi hoi sy danh gid
dya trén timg vy viéc cu thé. Nguoc lai, bao
h$ ngoai giao néu thyc hién phu hop theo
phép luat quéc té (nhu cac diéu kign chira &
trén) thi di ¢ sy can thiép nhung lai khong
1r&i v6i nguyén tic nay.®

Ngoai ra, trg gitip lanh sy thudmg c6 tinh
ngin ngira va dién ra truée khi cac bién phap
phap li tai quéc gia s& 1ai duge van dung hét
hoic tnrac thoi diém hanh vi xam pham luat

qubc 1€ dién ra®® va c6 sy yéu cu cia

(24). Anna Vermcer-Kunzli, tldd. tr. 84; David Leys,
“Diplomatic Protection and Individual Rights: A
Complementary Approach™ Harvard International
Law Journal, 57, 2016, 1. 6.
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ngudi bi hai. " Trong khi d6, bao ho ngoai
giao la quyén cba quéc gia thong qua nhiéu
phuong thirc. trong d6 ¢6 kha nang dua vy
viée ra trudc co quan tai phan quoc 1€, yéu
cau quéc gia vi pham khic phuc thiét hai.

Tom lai, ¢6 ba diém khac nhau gitra bao
hé ngoai giao va trg giup lanh sy da dugc
cac hoc gia chi ra, do la: 1) mirc d¢ dai dién
cua tr¢ giop lanh sy va bao hd ngoai giao;
2) gidn han phap li ap dung véi trg giup lanh
sy va bao hg ngoai giao; 3) tr¢ giip lanh sy
c6 tinh chat ngan ngira, trong khi do bao hé
ngoai giao co tinh chit khic phyc.

C6 thé thiy rd qua trudng hgp thyc té
sau day. Nam 2017, Poan Thi Huong, cong
dan Viét Nam, bj bat va xét xir tai Malaysia
vi nghi van giét ngusi. Pay 14 vy 4n hinh sy
thuge tham quyén chuyén bigt cia Malaysia
va giira hai nuéce khéng c6 diéu khoan twong
tro tu phap c6 kha nang ap dung. Trong qua
trinh diéu tra va xét xu, dai dién co quan
ngoai giao Viét Nam tai Malaysta da tich
cyc lién hé Poan Thj Huong va co quan
chirc ning dja phuong dé lam rd thong tin,
tham dy phién toa dé “bao vé quyén va lgi
ich cong dan Poan Thi Huong”.®

Cac hoat déng cia co quan dai dién Viét
Nam & Malaysia dugc hiéu 1a tro giap lanh
su dbi véi cong dan Viét Nam trong hoan

(25). John Dugard, Seventh Report on Dipl
Protection, ILC Document A/CN.4/567, 2006,
https:/Nlegal.un.org/ilc/documentation/english/a_cnd_
S67 pdf, wuy cap 16/4/2020.

(26). John Dugard, 11dd, doan 12: F. Przetaczntk
“The P of Individual Persons in Tradi 1
International  Law  (Diplomatic and  Consular
Protection”, Osterrerchische Zeischifl fir dAentliches
Recht 21, 1971, w. 112. Xem thém: vy Lagrand
(Germany v United States of America) Jud,

en/case/104, truy cap 16/4/2020:; vp Avena (Mcxico
v. United States of America), Judgment, ICJ Reports
2004, tr. 12, https://www.icj-cij.org/en/ease/128, truy
cap 16/4/2020

(27). Diéu 36(1)(b) Céng uac Vién vé quan hé lanh
sy ndm 1963,

(28). T. Chung, Tiép tuc bdo hé cong din Poan Thj
Hweng,  hups:/Nuoitre.vi/bao-ho-cong-dan-o-muc-
cao-nhat-doi-voi-d hi-huong-20190328 134849

IC) Reponts 2001, tr. 466. hups://www.icj-cij.org/
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canh kho khan. Qua trinh xét xu vin dang
dién ra, ban than Doan Thi Huong van chua
van dung hét cic bién phép tai quéc gia s
tai dé ty bao vé quyén cua minh, vi viy bao
hé ngoai giao chua thé duge van dung tai
thi diém nay.

Gia st cac diéu kién bao h ngoai giao
(nhu phan tich ¢ trén) chua thoa man nhung
Vigt Nam kién quyét yéu cu Malaysia trao
tra cong dan thi day sé bj coi la hanh vi can
thi¢p vao cong viéc ndi by cua Malaysia, vi
pham phép ludt quéc té. Tuy nhién, khi 104 an
Malaysia da dua ra phan quyét cudi cing ma
phia Viét Nam cho ring quyét dinh nay bat
cong. xam pham quyén cia ca cong dan va
Nha nuéc Viét Nam thi lic ndy phia Viét Nam
méi cb thé dit vin dé bao h¢ ngoai giao

Mét vi dy gan day lién quan 1Gi tinh trang
khin cap tam thoi do virus corona ching méi
(Covid-19) gay ra tai cic qubc gia wén thé
gi6i. Vi li do sire khoe cong dong. nhicu quéc
gia budc phai han ché ny do di chuyén, déng
cira bién giéi. din t6i nhiéu nguoi nudoc
ngodi bj méc ket tai nhimg nudc nay. Viéc
quéc gia ban b tinh trang khan cip. han ché
tv do cé nhan 12 phu hgp véi phap luat quéc
&% Du viy, trong nhimg hoan canh kho

(29). Vi pham quy wrinh xét xir cong bing cing ¢6 thé
bj coi } hanh vi vi pham phap ludt quoc té can cir vio
Didu 14 Céng uoc qude té vé che quyén din sy va
chinh trj ndm 1966 md Vigt Nam va Malaysia déu 13
qudc gia thank vién

(30). Dicu 4 Cong ude quéc té vé cic quyén ddn sy va
chinh (1 ndm 1966. Luu y. d¢ xac dinh rd tinh hop
phap cia cic bi¢n phip han ché ma quéc gia 8p dung
can phai danh gia dya trén hodn canh cy thé, can cir
theo nguyén tic “cin thiét” va “tuong ximg™ trong
phip ludt nhan quyén Vi du, xem: Mark Tushner,
Vieht Juckson, Proportionalin: New Frontiers, New
Challe Cambndge University Press. 2018: Aharon
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khan. lgi ich chinh dang cua ngudi meoc
ngo:n cy thé 12 cong dan Vi¢t Nam. tai céc
quéc gia nay ¢6 thé bj anh huong. Luc ndy.
Nha nuée Viét Nam da ¢ ohimg hanh déng
can thi¢p kip thoi. 15 chic cac chuyén bay
héi huong, xin phép bay tai cac quéc gia s&
tai, lién lac voi nhu'ng cong dan bi mic ket...
dé dua cong dan ve nurée an toan. Y Dugi
goc d¢ phap luat quéc 1é nhu phan tich &
wén, hoat dong nay phan anh tinh chat cua
“trg gidp,” chua phai 12 “bao h$ ngoai giao.”
bai cin cir phap li 1am phét sinh quyén bao
h$ ngoai giao chua dap (mg (chua c6 vi
pham phép lujt cua quoc gia sé tai).

3. Kién nghj

Trén co s& phén tich khai ni¢m bao ho
ngoai giao va trg giup lanh sy, ddng thai dbi
chiéu v 50 sanh véi cic quan diém trinh bdy
trong Muc 1, tac gia nit ra mgt s6 nhén dinh
sau lién quan (i li luan vé BHCD.

Quan diém diu tién dong nhit hai khai
ni¢m BHCD va bao h$ ngoai giao nhung lai
chua phan anh diy di yéu ciu phép Ii cva
bao h ngoai giao. Theo phép luat qudc té
phin tich & myc 2, c4 nhan khéng phai 12 déi
tugng duy nhét dugc qudc gia tién hanh béo
h$ ngoai giao ma cdn cd ca phap nhan (dva
wén nguyén tic quéc tich), tham chi ca
ngudi khong qudc tich.®? Cung véi d6 1
nhimg diéu kién vé thu tuc hét sirc khit khe.

Barak, Proporuonality, Constitutional Rights and
their Limitanions, Cambridge University Press 2012.
(31). Vi dy, xem: hups://vnexpress.nevchuyen-bay-dua-
340-nguoi-viel-ve-lu-my-4096622.html; hups://vn
express.neVthem-chuyen-bay-dua-cong-dan-cbau-au-
hoi-| huong-40946l2 himl, truy cép 16/4/2020,

(32). Didu 8 Dy thio Dicu khoan bao ho ngoai giao
nam 2006.

TAP CHI LUAT HOC SO 22020


https://vn
http://express.net/them-chuyen-bay-dua-cong-dan-chau-au

Ching han nhu qudc gia chi c6 thé tién hanh
bao h¢ ngoai gmo khi tat ca cac bién phap tai
quoc gia 56 1ai van dugc van dung hét numg
khong ¢ két qua. Néu khong bao hé ngoai
giao IGc d6 ¢ thé bj coi 1a hanh vi can thigp
v&io cong viéc ndi b cua quéc gia khac. Bén
canh d6, quyén va loi ich cia cong dan &
nude ngoai by xam hai khong duong nhién
lam phat sinh quyén bao hé ngoai giao coa
quéc gia ma cong dan mang quée tich. Sy
thi¢t hai nay phai xuat phat tir hanh vi vi
pham phap luat quéc té cua quéc gia ma
ngudi d6 dang cu tri. Chu thé vi pham phai
13 nha nuédc, chir khong phai cha thé phi
nha nuéc, trr trudmg hop dic biét ¢ thé
quy két hanh vi cia nhimg chi thé nay la
hanh vi cua nha nu6c.®V Pay la sy khac
bi¢t véi quan diém thir ohit khi cho ring
quyén BHCD phat sinh khi c6 “vi pham
phip luat” néi chung thuc hi¢n bai “ca
nhan, 1§ chic” phi nha nuéc. Tuy nhién,
truong hop khong c6 hanh vi vi pham nao
thi quéc gia c6 thé tién hanh BHCD hay
khong? Vi dy trong truong hep thién tai,
Quan diém thir nhét chua lam ré
dugc van dé nay.

Quan diém thir hai cho ring BHCD c6
thé tién hanh ké khi khong c6 hanh vi vi
pham ddi v&i cong dan c6 vé phan énh ding
ban chit van dé, dé 1a sy trg gitp, hd trg déi
véi cong dan khi gap nan ¢ nudc ngoai. Tuy
nhién, quan diém thir hai cing mac phai han
ché nhir quan diém déu tién, d6 12 ddng nhét
hai khai ni¢gm BHCD va bao h$ ngoal giao.
Viéc dbng nhat hai thuat ngit nay chi lam

nhan tai...

(33). James Crawford, Simon Olleson. tldd, ir. 453-
460: Malcolm Shaw, tldd, ur. 571 - 576.
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r5i thém van dé nghién ciru va thiéu co s&
phap 1i khi phap luat quéc té khéng cé quy
dinh vé BHCD.

Bai viét cho ring cich dat vén d& BHCD
nhy hai quan diém nghién ciru trén dudng
nhu vin khéng lam 6 dwoc ndi ham cua
BHCD. Nhimg nghién ciru coi BHCD la ché
dinh phap li déc lap rit dé bi lac dé va lan
man bai cac bign phap dé bao hd mot hoiic
mét nhém cong dan & nude ngoai chinh 1a sir
dung cac bién phap ¢ giup lanh sy va bao
hé ngoai giao. Hon thé nira, di tim khai niém
BHCD duya trén khai ni¢ém bao h$ ngoai giao
rat dé bi nham Jan. Néi khac di, BHCD ¢6 vé
nhu la sy giao thoa gira bao h$ ngoai giao
va trg gilp lanh sy nhung khéng ¢6 n$i dung
ré rang, chﬁng han nhu lic ndo thi duge
cong dén dugc nha nudc bao hé, trudng hop
nao thi khong duge.

Dic biét, viéc sir dung thuat ngir “BHCD”
thudng xuyén trén phuong tién dai chang ¢6
kha ning dem dén cam nhan ring diy la
nghia vy bt budc ciia quéc gia trong quan
hé v&i cong dan cua minh ¢ nuéc ngoai.
Nguoc lai, ngi dung phap li cua bao h¢ ngoai
giao vi trg gitp lanh sy wong phap ludt quéc
té khéng quy dinh nha nudc bit buge phai
BHCD cia minh khi ¢ nuéc ngoai.*” Cin
nhin manh thém, ngay ci phap luat quyén
con ngudi qubc té hién dai ciing gi6i han
nghia vy cua quoc gia trong pham vi lanh
thé boic quyen kiém sodt hiru hiéu cua

(34). Luu y rdng phap lual qubc gia co 1hé quy dinh
khic, coi day 12 nghia vy cia nha nude. Tuy nhién, do
pham vi nghién ciru cia bai viét gioi han & quy dinh
phap luat quéc té, véi muc tiéu lam 16 khia canh K
luan coa van dé ndy, do do, bai viél khong di vio
phin tich quy dinh phap luat quéc gia.
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quéc gra. ™™ chir khong mo rdng ra lanh thé
coa qudc gia khac boi diéu do co nguy covi
pham nguyén tic chu quyén. tén rong cha
quyén va khong can thi¢p vao cong \iéc noi
bé cva quéc gia khic véi tinh chat quy
pham bét buge.

Déng thai. hoat dong BHCD & nuéce
ngodi ciing can dugc xem xét wrong hoan
canh day du hon, d6 14 vige nhanh hanh phip
dang thyc hi¢n quyén ddi ngoai cua minh vai
qudc gia khac. G goc do nay, co thé thy ca
nhan khéng duong nhién dugc bao h¢ khi &
nudc ngoai, ké ca khi khiéu nar thi 16a an
quoc gia ma ngudi do la cong dan vin co
kha nang tir chdi thu li vy vige do €6 nguy co
vi pham nguyén tic phin chia quyén luc
trong thyc thi quyén lyc nha nuée.*®

(35). Vi dy nhu Bidu 2(1) Céng wéc quée & vé céc
quyen dan sy. chinh trj nam 1966: Xem thém: Human
Rights Committee (2004), General Comment No. 31

Nature of the General Legal Obligation Imposed on
Swates Panies to the Covenant. CCPR C-21"Rev. 17
Add. 3. dogn 10; Concluding Observations: USA
(2014), dogn 4, Xemt thém: M. Nowak. "Obligations
of States 1o Prevent and Prohibut Torture 1n an Extra-
terriorial Perspective™, it M. Gibney and S. Skogly
(eds)). Universal Human Rights and Extraterritorial
Obligarions, University of Pennsylvama Press, 2010,
tr. 210 A, Cassese, “The Nicaragua and Tadic Tests
Revisited in Light of the 1CT Judgment on Genocide
in Bosma™. (2007). 18, The European Journal of
Internanonal Law 4: vy Loizdou v. Turkey (1993)
ECHR 40°1993 438 514, hups:/hudoc echr.coe.int
eng”=001-58201, truy cap 6 42020, vy Ocalan v.
Turkey (2005) ECHR 282, hups: “ hudoc.cchr coe.int
eng-press it (031340973 1399281, truy cip 16 4 2020

(36) Ch&ng han nhu rong vu Kaunda. Toa an hién
phap Nam Phi thira nhin yéu ciu bio hé ngoai giao 12
quyén hién dinh cia cd nhan nhung ciing can hwu y
ring “quyén yéu ciu bio ho” khéng c6 nghia 13
“dwong nhién duge bao h$™ bdi nha nudc con can
phat xem xet ton cac yéu td khae truoe kin quyér dinh.
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Qua nhimg phan tich trén cha thiy. mot
$6 cach tiép can BHCD hi¢n nay chim lam rd
duge khai ni¢m phap li cia thugt ngd nay
theo phap lugdt quéc té. »

D thira nhan quéc gia ¢6 quyen bao ho
theo phap Iual quéc té song bai viet Khéng
cho ring qudc gia ¢6 quyén bo mic cong dan
cia minh khi ho gép nan o nuac ngoa) Theo
khuyen nghj tai Diéu 19 Du thao Di¢u khoan
vé bao h¢ ngogi giao, quéc gia nén can nhic
thire hign bao h$ ngoai giao khi co thiét hai
dang ké xay ra d6i voi cong dan cia minh,
déng thoi bao dam vige bc’si thuong 16n that
cho ngudi bj hai. Thuc 1é cho thay nhin
chung cac quéc gia van nd lyc dé giip 45,
hd trg cho cdng dan cia minh khi ¢ nuéc
ngoai. Diéu ndy thé hién trach nhiém chinh
tri - dao dirc cua nha nudc trong quan hé véi
coéng dan cua minh. Trudng hop trong kha
ndng cho phép nhung quéc gia “phét 16"
viéc bao h¢ thi diéu nay cé thé anh huong tdi
uy tin, tin nhi¢m cua h¢ thdng chinh 1rj, tir
d6 de doa sy nghiép chinh tri coa chu thé
hén quan. O géc do do, trdch nhidm nay c6
gid trj nhét dinh, bugc chi thé lién quan thye
hién nghia vy giai trinh néu nhu khong tién
hanh cac bién phap BHCD & nuéc ngoai.

Xem: Kaunda and Others v. President of the South
Africa and Others, Cas¢ CCT 23/04 (2005) (4) SA
235 (CC), hnps://www,globalhcahhrighls org/wp-
content/uploads/2016/02/Kaunda-and-Ors. -pdf,  ruy
cdp 16/4/2020; Xem thém: Regina (Abbasi) v
Secretary of State for Forcign Alfairs(2002) EWCA
Civ 1598, (2003) UKHRR 76 All ER (D) 70,
hitp://www bailii.org/ew/cases/EWCA/Civ/2002/159
8huml, truy cip 16/4/2020; Xem thém binh luan:
Anncmaricke Kinzli (2006). Exercising Diplomatic
Protection The Fine Line Between Litigation,
Demarches and Consular Assistance, ZaGRV 66,
hnps //www . zaoerv.de/66_2006/66_2006 2 8_3213
50.pdf, truy cip 16'4:2020
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Péng thér, bai viét vin dé mo ciu hoi
ligu thyc tidn trg gitp, BHCD cua qubc gia
c6 thé phat rién tro thanh tdp quan phap
quéc 1 hay khéng? Didu nay ciing 1a mét
kha ning dé hoat dong nay phat trién thanh
quy pham phap li c6 gia tri rang bugc quéc
gia. Tuy nhién, vin dé nay s& doi hoi thém
thoi gian va danh gia séu hom vé thyc tién
BHCD cua cic qudc gia sau nay./.
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