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Quin 1y nhi nudc d8i voi ngudi lao ddng nudc ngoli c6 § nghia hét siic quan trong trong bdi
ciinh di cu lao dong qudc t& hién nay. Phdp luit vé quin Iy nhd nudc déi véi lao dong nude
ngodi lam viéce & Viét Nam 1i hanh lang phdp 1y d€ Nha nudc thye hién 161 vai trd vi chifc niing
quén Iy cda minh. Trén co 53 phin tich thye ti&n phap luat quin Iy nha nude vé lao déng nudc

ngodi lam viéc § Viét Nam. bii viét chi ra nhitng bit

ap, han ché€ ciia hé thdng vin bdn phdp

luit hién hanh, Trén cd 58 6, tic gid dé xuit mét s8 gidi phdp hoan thién phap luat vé quan
Iy nhd nude ddi vdi lao ddng nude ngoai lam viéc ¢ Viet Nam hién nay.

Tir khéa: Quin Iy nhid nude, phdp ludr. ngudi lao dfng nudc ngodi. quin Jy lao dong

medc ngoai.

L. it vin dé

Qui trinh hdi nhip dd 1ao ra dong di chuyén
lao déng Idn & nhiéu quéc gia rédn the gidi trong
nhitng ndm gdn diy. Viét Nam la quac gia ¢6 moi
wrudng thu hit diu t khii 1dn. diéu ndy dd o
didu kién thuin 18i cho ngudi lao dong nudc
ngodt du nhdp ngdy cing déng. Nim bt duge xu
hudng 13t yéu cha qui trinh héi nhép va di cu lao
ddng quéc té. cling nhtf vai trd clia lao déng nude
ngodi d8i vei s phidt tei€n kinb & - x3 héi cda
dit mrde. Trong nluéu nam qua. Nhi nudc ta da
ban hanh nhidu chinh sdch phip ludt phd hop d€
ting hidu qui cia quin I¥ nhd nude d6i véi lyc
lugng lao ddng nay. Tuy nhién. qud trinh thuc
hién cdc v

phip ludt trong nhifng nim qua
dalam
ong quan ly pha nudc

3 hae 10 nhicu bat cip. han ché, diéu na

ddi vdi lao ddng nudc ngoai lam viée & Viét Nam
trong thdi gian qua. Vi vay, nhu cdu hoan thién
phép ludt la mét1dt y&u trong giai doan hién nay.

I1. N§i dung

1. Myt 56" han ché, bat cdp ciia phdp Iudt vé
qudn Iy nha nude déi voi lao dgng mide ngoai
lam vige ¢ Vigt Nam

Phap ludt Viét Nam hién hanh quy dinh vé
ngudi lao dgng nudc ngoai (NLDNN) 1am viéc
tai Viét Nam trong Bo ludt Lao dong ndm 2012
vi cic quy dinh nay duge hudng din (hi hanh bdi
Nehi dinh 56 11/2016/ND-CP ngiay 13/02/2016

cia Chinh phd quy dinh chi HEth ih mét s6
diéu clia B6 luat Lao dong vé Jong nude
ngodi lim viéc tai Viét Nam . dinh s§

11/2016/ND-CP) va Thong W s Lo, iy g
BLDTBXH ngdy 251072016 il Bg 1y s
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Thurong binh vd X hoi hudng din thi hinh mot
“ didy clia Ngh dinh 56 1172016/ND-CP (Thong
WU 26 40/2016/TT-BLDTBXH). C6 1hé nhan thay,
ciic quy dinh phip luat hign hanh vé quan IV lao
dang nude ngoii tim viée tar Viét Nam bén canh
nhitng budc 1i€n ding k€ vAn 16n dong nhirng bi
cap trong cic linh vyc sau:

Thit nhdt, vé muyén dung lao dong nude ngoai.

Theo quy dinh cda phdp ludt hién hinh.
nhitng ngudi dude tyén dung lao déng nube
ngoai duge md réng cling vdr su gia ting cla nhu
hoi nhap quoc 1€ va giao Iuu quie 1& vé kinh
1¢. thudng mai. Khoin 2 Diéu 2 Nghj dinh »&
11/2016/ND-CP quy dinh cdc d&i widng 1a ngud
s dyng NLDNN. Quy dinh niy cho thiy sy liét
Kké cic 18 chite. ¢4 nhin dugc sir dung lao ddng
nude ngodi. Tuy nluén, ét ké ¢d Ihé din dén sy
khong ddy du hay thi€y sét bdi cic quan hé
ho1. quan hé kinh €. quan hé thuong mai ngay
mgt bién dong. Nhirng ngudi st dung lao dong
niy. trit nhd thau, hing nam ¢d nhiém vy xic
dinh nhu cdu s dung NLDNN doi vdi ting vi tri
cong viée chi trong trudng hdp ngudi lao déng
Viét Nam chua ddp (ng dudce vi tri cong viée d6
ocio va gidi trinh véi Chii tich Uy ban nhan
dan tinh hay Chii tich Uy ban nhin din thanh phé’
trife thuoe Trung vong noi ngudi su dung lao dong
co tro sd chinh. Cha tich Uv ban nhin din cip
tinh ¢d vin ban chidp (hudn cho trng ngudi sif
dung 1ao ddng vé vice sit dung NLDNN 46 véi
titng vi 1rf cong vige. Riéng d&i vasi nhu cdu sit
(Iunﬂ NLDNf\ un th llmu lh| lwn«' hd sd mai

) |¢n1 clia
NLDNN hu) ddng d¢ thye hlen 201 lh iu. PE bio
ve cha cde vi b vide [im ciia ngudi Viét Nan.
Nehi dinh niy dé nght y€n ngudi lao ddng Viét
Nam viio cde vitef dy kién wyén NLDNN (khodn
I Didu 5) Tuy nhién. Bo ludt Lao dgng Viét Nam
2019 mijc dit dii ¢d nhicu sifa ddi nhung vin chua
thang nhit dse ¢ ndo 12 lao dong ¢6 chuyén
mon. lao déng co rinh d cao (uéu chi vé bing
cip. nganh nghé. ticu chudn chuyén mén
¢ ngudi s dung lao dong d
dé

dén tinh tr
cic nhi thiu nude ngodi 19 du
l20 dong phé théng mide ngodi vio lam vic tai

nhirng vi tri ma Jao ddng Viet Nam vin ¢é thé
Jam dudc.

Thit hai. vé rrinh ne. thii we tuyén dung lao
dong nidc ngoi.

Nghi dinh <6 11/2016/ND-CP quan ni¢m
NLBNN lam viéc tai Viét Nam dudi 10 hinh thac
(khoan 1 Diéu 25 NLDXNN dudce chia thanh loai
khéng thuéc dién cip gidy phép lao dong vi nguisi
lao ddng thudce di¢n cip gidy phép lao ding. S¢
Lao dong - Thudng binh vd it hai ¢6 thaim quyén
xdc nhiin NLDNN khéng thuoe dién ¢iip gidy phép
lao dong. Neudi sif dung lao dong ¢ nghia vy dé
nghi S8 Lao dang - Thudng binlt vit Xi hoi vic
nhin NLDNN khéng thude dién cip gidy phép fao
dong trde it nhit 07 ngay lam vige. k€ trngdly ho
b1 didu [Am vice vdi quy dinh v& ha sa dé nghi aice
nhintai khoin 3 Dicu 8 Nghi dinh 3 11/2016/ND-
CP. B&i vai NLPNN thuge dién ¢ap gidy phép lao
déng theo Didu 9 cda Nghi dinh nity thi tudn thd
cic quy dinh vé hd <t dé nghi cip gidy phép lao
dong (Diéu 10), thisi han cip gidy phép tao ddng
(Diéu 1) vi rinh ¢ cip midy phép lao dong (Dicu
12). Trong d6. quy dinh \é hé <0 d¢ nghi cip giay
phép lao ddng cho neudi nude ngodi lam vice 1ai
Viét Nam buo gdm nhiing pid'y 1 quan trong nhit,
nhu: Phiéu 1y lich 1 phéip. gidy chitng nhin stc
khoe. vin bin chdng minh 1inh do chuyén mon.
Nhirng § nay déu docdqmncmham quygn
nude ngodl (nm NLBNN cytrd) cip. Trén thye (€
naudi sit dung lao déng nude ngoii (dic biet h nha
yc6 thé \gi dung di€m nity A€ hgp ly hou hé s
dé dua lao dong gidn don nudc ngodi vao Viét
Nam lam viéc,

Thit ba, vé hanh vi quin Iy lao ddng maic
ngodi.

C6 thé hiéu hanh vi quin 1y chinh y&u nhat li
thi€t k€ mé hinh va chinh sich qudn 1y lao dong
nudc ngodi [Am viéc 1ai Viét Nam. Mo hinh quiin
Iy nay xic dinh méi quan hé quin Iy chd yéu bao
gdm: (i) Quan hé gia chi thé quan ly 1a cdc cd
quan nha nude & trung uong va dia phudng vdi a6i
wiong bi quin IV 1 ngud ¢ Jao dong mrde
ngodi v ngudi lao doog nude ngoii: (i) Quan hé
gilfa cic chi thé quan 1§ & edp trung vong véi nhau
- dd6 13 quan hé gila ¢o quan c6 trich nhigm quin
)y chinh I3 B& Lao dong - Thudng binh vi X hoi
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VdE BO Cong an: (il G

iTa ngudi st dung
0 dong nudc ngodi

Lo dong
[12]. M6
cdnh cu the cua Viéet Nam hién nay. Tuy nhién,

nh quan |y niy khé thich hgp véi hoin

chinh sdch d0i vdi quin 1§ lao dong mrde ngoii
Tam viéc ) Viét Nam chua dudce th
trong Bo ludt Lao dong ndm 2012 lén nay 1a B&
luat Lao déng 2019. Trong khi chinh sdch déi vdi
vice duta ngudi lao dong Viét Nam di lam viee @
nude ngodi vit 120 cong an viec lim cho ngudi lao
dong Viér Nam (ai cic 18 chitc va cd nhin nuée
ngodi @ Viet Nam duge Bo ludt nay quy dinh khi
cu thé 1ai Biéu 168, Thong qua chinh sdch nay ¢d
thé hidu chinh wich quin 1y lao dang nudc ngoi
i viéc i Viet Nam bj gidi han bdi vin dé bao

hién rd rang

sy dé cao nguyén tdc bio d3m an ninh chinh

i Vi trdt woan todn xa héi. Nghi dinh sd
L172016/ND-CP va Thiong ty s 40/2016/TT-
BLDTBXH quy dinh khi chi 1iét cic hanh vi quiin
1y cu thé § rén. Trong cic hanh vinay cd thé phai
K i sy st sao trong quin Ly k€ ¢d trude v s
khi cip gid'y phép lao déng cho ngudi nude ngoai
twm vice tai Viét Nam nhy 1ai khodn 3 Didu 12
Neghi dinh 86 1172016/ ND-CP. Ngoai ra, ¢ip lai
iy phép Ino ddng cong li mdt hanh vi quin I¥ v
md quan trong gitip cho vide xem xét Jai sy cin
thi€tcda viée cho phép ngudi lao ddng nudc ngod i
cu thé duoe 1am viee & Viet Nam hay khéng.

Tini nie, vé d¢ chuyén sdw va tinh déng bé ciia
van bin phip lugt

B4 luidt Lao ddng nidm 2012 quy dinh theo cich
thite loai e xde dinh nguyén tic. bit k€ lao dong
nito 1 ngudi nurde ngodi lam viée tai Viét Nam déu
phdi co idy phép lao dong. trif mat s§ trudng hop
khong thude dign cip gidy phép lao dong. Céch
ké mot mit khéng thé néu diy di moi
hinh thic béi sy bign dang cia thye tién, mart khic
miu thudn véi chinh ciich thife quy dinh clia Bo
ludt Lao déng ndm 2012 ma Nghj dinh nay c6
trich nhiém hudng din thi hanh. Bin thin Nghy
dinh >0 11/2016/ND-CP w nhdn nhiém vu “quy
dinh chi ¢t mot ~6 didu cia Bo ludt Lao dong™.
tuy nhién, sau khi quy dinh chi ti€t xong, bdn thin
nd lai br quy dinh ¢ uét mét lan nira bdi Thong we

u

<& 40/2016/TT-BLBTBXH, Chin- vin !
Diéu 2 Thong w nity gidi thich che we ",M
Nchi dinh

cung ¢dp dich vy ™ da dude quy div "
<& 1172016/NP-CP. Ciic quy dinh tir D¢ v 169 dén
Pidu 175 B6 luat Lao dong nam 2012 \¢ quin ly
ngudi nude ngodi Kim vide tai Vidt Nam d3 dvar
mat ndi dung quan 1y nhd mede quan oo 1 cap,
cdp lai. thu hdi gidy phép lao dong. The nhimg, khi
quy dinh vé ndi dung qudn Iy nhii nude vé lae
dong. Bo huiit Lao ddng nam 2012 dd bd quén noi
dung cap. cdp lai. thu hdi gid'y phép lao ddng ddi
\3i ngudi nude ngodi 1ao dong tai Viét Nam. Tuy
nhién. Nghi dinh s& 11/2016/ND-CP v Théng w
58 40/2016/NB-CP quy dinh chi tiél vé mot sd didu
cla Bo ludt nidy di kip thém vio ndi dung bi ling
quén nily. Van d€ ddng quan tdm han i trong ngi
dung quin Iy nha nudc vé lao dong quy dinh tai
Didu 235 B4 ludt Lao dgng nam 2012 khdng aé
cap 16i vin a8 thi€r k& chinh sich vé lao ddng néi
chung va vé quan Iy ngudsi nude ngoai lam viée i
Viét Nam ndi riéng md n6 ¢d tim quan trong lén
lién quan t6i an ninh. quée phong, thu hdt ddu w
nudc ngodi, ki€m sodt nhip cu. bio h lao dong
bin xt va bio ddm trit uf xd hoi,..

Nhu viy, ¢6 (hé (hiy riing, nhiéu nim qua di
Nhid nude ta di ¢ ging khic phuc nhirng han
ché. bt ciip trong quy dinh cha phdp luat vé quan
Iy lao dong nudc ngoai & Viét Nam. Mic db hién
nay. Bo ludt Lao déng nim 2019 ban hinh di
chinh thitc ¢ hiéu lyc. Tuy nhién, nhidu ba cip
trong quén 1y, va 4p dyng cic quy dinh ciia phdp
ludt vé quan Iy lao ddng nudc ngoai vin chua
dudc thdo gd. Sy chéng chéo trong cic quy dinh
cla phdp ludit 12 cd hdi cho céc nha thiu sif dung
lao ddng “chui” 1am viéc @ cic dy 4n, din dén
hiéu qui qudn Iy nhi nuée vin con thip.

2. Mt s gidi phdp tiép tuc hoan thi¢n phdp
Iudt vé qudn Iy nha nitde dii véi lao dgng mitde
ngoai lam vige & Vigt Nam hign nay

2.1. Sita déi b6 sung cdc quy dinh vé thii e,
thém quyén hanl chinh trong qudn iy gidy phép
lao dgng cliu NLDNN

Khodn 8 Diéu 10 Nghi dinh 2016/ND-
CP da bd sung quy dinh gidm iy e
chinh khi cip gidy phép lao do LDy rong

nhirng trudng hgp dic bi¢t: NLDNN g4 tte cdp
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GPLD vii dung con hi¢u hye md lim viée cho
NSDLP khdc o ciing vi tri cong viéc ghitrong
GPLD theo quy dinh cGa phip luit: NLDNN di
ditde ¢ip GPLD v dang con hiéu lye ma lam
khic vi tri cong viée ghi trong GPLD theo quy
dinh ¢l phiip lufit nhung khdng thay d8i NSDLBD:
NLDNN dil dudc cip GPLD nhung hét hiéu lyc
mi ¢6 nhu ciu HEP we 1dm viée cung vitri cdng
vige d3 ghi trong GPLD. Ciin b8 sung thém
rwng hap dic biét khi cip GPLD cho NLDNN
13m viée w nhiéu tinh. thinh phd’. BS sung quy
dinh vé c8 quan chife ning ¢ thim quyén xem
X€L gidi quy&t viée cip. ¢ip lai GPLD ddi vdi
cie tredng hgp SG Lao ddng. Thuong binh va Xi
héitrd i khong cdp. cip lai GPLD ma
NSDNLBNN cho rling khong hap 1¥.

Vé& vin dé thu héi GPLD. NLDNN sé bj $3
LBTB&XH c6 thim quyén thu hé1 GPLD di cip
trong trudng hdp NSDNLDNN hojc NLBDNN
khong thure hign diing quy dinh (Khodn 2 Biéu 17
Nzl dinh 58 11/2016/NB-CP). Tuy nhién, cin hru
¥ vide quy dinh ciin o thu héi GPLP la quid rong
vi Khé e dinh. Chinh phi xem €t d€ xde dinh
cie edn aif ey thé. 16 rang han trong trudng hgp
niy. Bicu 8 Nghi dinh s6 |1/2016/ND-CP xiic
nhin NLDNN khdng thude dién cip GPLD.
daanh nghiép vin phdi ndp hd sd ¢dp xic nhin
NLDNN khong thute di¢n ¢ip GPLB. Quy dinh
nity mat thdsi gian, chi phi ctia doanh nghiép v di
ngude [ai xu the don gidn héa thii tie hinh chinh.
Xem xét bé thi e xde nhin ma chi yéuo cdu
doanh nghiép ké khat vit thang bio cho S8 Lao
ddng, Thuang binh vi Xd hdi va nyf chiu trich
nhi¢m vé k¢ khai nay. Bi€m a Khoin 3 Diéu 14
Nghidinh 8 11/2016/ND-CP quy dinh trudng hap
GPLD bi mi't thi phdi ¢é xiic nhin cda ¢d quan
Cang an ¢dp xi cia Vit Nam hojc cd quan ¢é
1i theo quy dinh cia

thim quyén cda nwoe ng
phip luit.

220 Hodo ilnén cde quy dinde trong i IV vi
pham d6T vii NLDNN v NSDNLDNN

Theo Bidu 22 Nuhi dinh 56 95/2014/ND-CP
(didu khoin nay di dudce sita déi bd sung theo
4oy dinh cha Nghi dinh <& 88/2015/ND-CP). ché’
i d8i véi NLDNN 1 true xod't khi ¢6 mat trong
cie hitnh viz (1) Lam viée nhung khdng c6 GPLD

theo quy dinh ciia phip luit. trir rusng hgp khdng
thude dién cip GPLD: (25 Siy dyng GPLD di heét
han. V& cin cif truc xudt. qus dinh trén cia Nehi
dinh $6°95/2014/ND-CP ciing chua thdne nhit vdi
di¢u 18 Nghi dinh +& 11/2016/ND-CP. Thii e
ndy hién nay thyc hién thea Nghi dinh o
11272013/NB-CP ngay 2/10/2012 quy dinh hinh
thie <t phat tryc \udt. bién phip tam gir ngudi.
dp gidi ngudi vi pham theo thi e hinh cliinh vi
qudn I¥ ngudsi nude ngoai vi pham phip ludt Viét
Nam trong thdi gian lim thi tue true auit. Bé
Céng an ¢6 trich nhiém hudng din vé thim
quyén. thit tue ruc \uit ddi véi NLDNN [am viée
tai Viét Nam khéng cd GPLB (nhung hién nay
chia €6 viin bdn hudng dan). Nhif vily, c6 the
thay. bidn phip ning nhit dp dung véi NLDNN
1d true xuit nhung lai it khi thige hién do vin dé
thti we t&n hinh. Khé khin trong vi¢e thyc hién
quy dinh ¢0a phip luit can mdt phin vi sg anh
hudng d&n quan hé ngoat giito vdi cde nude mi
NLDNN dé mang qudc tich. mét phiin vi cd quin
thye hién khdng phii ¢ quan quiin 1y lao ddng.
Trong thdfi gian thuye hién ché tii true xudt mi
NLDNN vin duge GPLD 1hi lai dude d lai Viér
Nam lam viée ma khéng phii chiv ché tdi gi.
Chung ta ¢6 the quy dinh rd hon viée 4p dung va
cin nhic b4 sung thém mat so hinh thite xi phat
bd sung khic frong xif phat hianh chinh. Bién
phip bd sung duy nhdt hién nay i NSDNLDNN
vi pham cdc quy dinh phiip ludt vé tuyén dyng
NLBNN thi bi dinh ¢hi khéng cho phép tuyén
dung 1ao dong nude ngodi trong mod1 th han tr
1 d&n 3 thang. Thsi han nay khong hgp Iy vi
khéng ¢6 tinh rin de nén cé IhE quy dinh kéo dai
hon b tir 3 thdng dén 2 thdng. B vdi hinh thue
tryc xudt. Bo Cong an can sdm cé hudng din vé
thim quyén. thd e truc xuil d8i vdi NLDNN
lam viéc khdng ¢6 GPLD,

2.3 Quy dinh vé cong viée, vi i dutge phép
tuxén dung ngudi lao dong midde ngodi

Khoin 4 Bicu 3 Nehy dinh <3 11/2016/NB-CP
cidi thich “nha qudn I¥. 2idm d&c diéu hinh thude
cic rudng Imp quy dinh 19 Khodn 18 di¢u 4 Luat
Doanh nghiép 2014 hoic li ngudi ditng diu. cip
phé ciia ngudi ding ddu cla cy quan 1§ chice”.
Quy dinh nhir vity Khi thye hién ¢6 khé khin 13
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néu NSDNEDNN muon wyén dung NLDNN vaw
MOt v tri quan 1Y ¢dp trung ivi du nhutrddng bo
phin. tnfdng du dn. tregng ban. ). Quy dinh diéu
Ki¢n "Kép™ & diém b khodn 3 diéu 3 Nehy dinh <o
JH2016/ND-CP « & chuyén gia nude ngoai phii
¢ biing dai hoc 1rd 1én hoic tudng duong vi ¢
it nhi't 03 nim kinh nghi¢m lam trong chuyén
ngiinh difge Jie tao ¢6 heé 1a quil chiit ché va nén
cin nhic chi quy dinh mét trong har diéa kién.
Tung nf nhy vay. tai khoin 5 di¢u 3 Nghij dinh <&
11/2016/ND-CP quy dinh vé lao ddng kY thuit 13
“nguit dude dao tao chuyén nginh k¥ thud i
nhdl 01 ndm v Jam viée it nhdt 03 nim trong
chuyén nginh duge dao tao” cling chi nén quy
dinh mot trong hai didu kién.

24 Hoan thi¢n cic quy dinh ve hup dffug lao

ding i lao dong wtoc ngoai lan viée o trong
cdc khne cong nghiép

Mot 1o, quy dinh vé cdc loai HOLD d6i vai
NLDNN.

Khoin | Didu 22 BLLD 2012 quy dinh vé cdc
loai hip ddng. rong dé c6 HDLD khang vdc dinh
thasi han. Nher d3 phin tich 8 trén. khi giao k&t
HDLD ddi véi NLDNN. ¢ic bén khang thé lya
chon Jogi HDLD Khon dinh thdfi han v ¢
Khong thé ip dung quy dinh dirgng nlnén chuyén
sang logr HBLD khon ¢ dinh théi han iheo
Khoin 2 Didu 22 Vivdy. ¢dn ¢6 quy dinh riéng
¢ loai HBLB ddi vdi NLDNN. Khi giao két
HDLD ddi vé1t NLDNN cde bén chi duge giao
ACUloni HDLD ¢d \dc dinh thdi han. ihati han
HDLD do civ bén théa thudn nhung khong qui
théi han ghi trong GPLP. Ciing nén cin nhic dé
i dinh phin loai HDLD ddi voi NLBNN theo vi
Iri cdng viéc yen dung hién nay phdp ludt di
21di han (4 toai cdng viéo). Phin loai HBLD theo
cong vide giip thudn tién cho ¢o quan nha nuGe
quin IV NLDNN. déng thii xdc dinh nhitng vin
dé phip Iy chuyén aginh lién quan dén loai
HBLPB dugc cic bén thda thudn. lya chon.

Hai li. b6 sung hodc sita doi mor s quv dinh

php ludgt lao dong trong giao két. thie hién, cham
dit HPLD doivdi NLDNN

Cuthé 12 ¢dn bd sung quy dinh vi
HDLD dd1 v3i NLDXN ha

giao két

budc phii bing vdn

40 s6 9

bin. Tredng hgp 1am vice ngdn hy ety
thi khidng cidn gidy phep: nhut Loam vide
ngin han, khdng gizo kel bling - 1hi khé

peu phat sinh.

quin ly va quy€t tranh chi
Trong IS si9 xde nhin NLDNN Koo thude dign
¢ip GPLD bilt buge phii ¢6 gidy 1§ ching minh
mit HBLD chinh 14 loat gid'y i ¢hung minh, Xem
NELdE quy dinl vd HPLD dor véi NLDNN phii
bing ti€ng Vigtva uéng Anh. Quy dinh rd v & thasi
han tam hoin HPLD déi vdi NLDNN. vi quy dinh
v& tam hoin HBLD hién nay cd lién quan dén
thai han cia GPLD. BLLD 2012 khéng quy dinh
vé thdi han tam hodn HDLD nén néu thdi gian
tam hoiin dai hon thdi di€m chim ddi HPLD
hoiic thati han ctia GPLD thi déhn thai diém chim
dit HPLD hoic thdi diém hét hun GPLD, hgp
ddng ¢6 bi chi'm dint hay khéng?. Vi viy, phdi
quy dinh th&i gian tam hoiin ddi vdi NLDNN
trong mdi lién quan d&n thdi han GPLD.

25 Xdv ding va hoan thign ché d¢ bdo hiém
X hoi d6i vai NLDNN lam vige theo cic hinhy thite
HOLD phdp Gt quy dinh hi¢n hanh

V& 18ng quan, cic quy dinh phdp luit va chinh
siich an sinh X3 héi cda Viét Nam di urdng thich
vd1 quy dinh chung cda [LO va khu vyc. Lujt Bio
hi€m xa hoéi nim 2014 (¢6 hiu lue tr ngity
171/2016) Jd quy dinh vé ch& dé bio hi€m xi héi
(BHXH) bit budc dp dung vé1 NLDNN vi quy
dinh ndy d€n 17172018 ¢ hiéu lue thi hanh. B§
Lao dong - Thuong Binh va Xd hoi dang xiy
dung trinh Chinh phd dy thio Nghj dinh quy dinh
chi i€ va hvéng din thi hanh Luat BHXH 2014
vé BHXH bift budc d6i vdi ngudsi lao ddng 12
cong din nude ngodi Him viéc tai Viét Nam, BE
didm bio quyén Igi cho NLDNN khi lam viéc tai
Viét Nam va thye hién nguyén tic vé doi xif binh
ding, dy thio dua ra phuong dn thyc hién cd §
ché dd BHXH bit bude ddi vai NLDNN. Tuy
nhién, trong qud trinh xiy dyng ché .1y BHXH bit
bude dGi v61 NLDNN. Viét Nan- 1 Jyy y dén
vi¢c divm phidn va théa thudn ve nude khic

vé tinh than va cich thie thyce | \ muc 4p
dyng BHXH bit budc vdi NI Viér Nam
phii ky k&t thda thudn trdnh nop gy oy
vii dp dung didu khodn loai trif vi) g, -rutsng
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hap khang ci thoa thuin song phudng nay. Hién

11 NLDNN chua didde tham gia bao hi€m that
nghiép theo Ludt Vice 1am 2013, vi khodn | diéu
3 Ludt Viée lam gidi thich: “ngudi lao dong ta
cong din Viet Nam. tir dd 15 w8i rd 1én, c6 k
1 ¢d nhu cdu lam viée. Ché do
bio hicm y 1€ khang c6 quy dinh ri¢ng vdi
NLDNN lam viée theo HDLD tai Viet Nam ma
ip dung theo quy dinh chung ddi vdi NLD [am
vice theo HBLB 1y khoifn 1 diéu 12 Lodt Bio
hidm y & nim 2008 (sda d3i b8 sung nim 2014
Ciin v ¥ d&n ngiy 17172018 khi diéu 16 khoin
2 Lodt BHXH 2014 ¢6 hiéu hye thi NLB (bao
et NLDNN) lam viée tir ) thiing trd 1én thude do
nigng tham gia bdo hiém \d hdi. Quy dinh niy Ji
bAChgp Iy trong vide tinh todn va Lam thii we cic
ché ¢ biio iém khong chi cho NLDNN ma ngay
¢ d01 vdn NLD Vigt Nam.

Ngdy 15/10/2018. Chinh phi ban hinh Nghj
dinli 8§ 143/2018/ND - CP quy dinh chi tiél Ludt
Bio hidim xa hji vit Ludt An 1oin, vé smh lao dong
§ Em i hdi bt bude déi var ngudi lao
ding 13 vong din mrde ngodi [Am vide @i Vidt
Nam. Theo quy dinh ciia Ludt Bio hidw xa héi.
NLDNN vio lam vige tar Viér Nam ¢6 ¢
lao tong (GPLD) hode chitng chi hilnh ngl
phép hinh nghé do Viét Nam ¢ip sé phii
tham gt BHXH bt buée k€ wr ngay 1/1/2018.
Mae db viy. do chnfa ¢d cic vin bitn lirdng din cu
e vé viln dé nlly. nén tén thue €. dr ngdy
/172018 dén nay. cic doanh nghiép chua phi
déng BHNH cho NLDNN. Tuy nhién. theo Nghi

ning lao don

\¢ haat

TAILIEU THAM KHAO:

1. 8§ Lao dong - Thitng binh va

dinh <& 143/2018/ND - CP cda Chinh phi. NLDNN
thude dGi wsng tham gia BHNH bt buoe ki vo
GPLD: hoiic chimg chi hanh nahé. hos dy phép
hiinh nghé do co quan ¢ thim quyén ela Vidt
Nam ¢ip v ¢é HDLD khony xic dinh thd han.
HBLD xdc dinh thdi han e di | nim rd 1én v
ngudi st dung lxo dong tai Vict Nam trir
nedng: (i) di chuy &n trong ndi bo doanh nghiép:
(i) ngudsi lao ddng i do tudi nghi i,

1L K&t lugn

Nhy viy. cho dén hién nay. ¢d quam nhi nudc
€6 thim quyén di haah cic viin bin hudng
ddn thi hinh lodt cie v@n bin quin Iy nhi mede
v ¢ lao déng nude ngodi db dde bun hivnh thudng
xuyén, Kip thdi: tuy nhién viin con chdng chéo.
cie quy dinh et 1o rng din d¢n higu qui ip
dung thye thi thip. thim chi khé dip dung trong
qud trinh quin ¥ Bo ludt Luo dong 2019 mic dir
di chinh thite ¢6 hi¢u e, song hé thong ciic vin
bin hydng din thi hanh Judt vin chua Kip han
hinh. Hdn nita, nh¥ng bit cip, han chd vong
quin Iy o dong nude ngodi & vian ban luit mdi
viin ehva duge @idi quyét mot cich thdu ddo.
Theo tic gid. 1 cé vin ban Judt quin by
NLBNN rid¢ng hi¢t bdi tinh ddc thd cia ddi wyng
lao ddng. moi trudgng lam vice Nhie vy, indi bito
ddm dudgce hicu qui céng tic quan Iy nhi nudce
e lugng lao dong nay. Vi vay. trong thdi gian
tdi. Nha nude citn 1€p tue nghién cifu cd trén
phirgng dién Iy luin ¥n thyc un vé 10dn bo hé
thdng phip Juiit quian I¥ nhi nvde vé luo dong
nuge ngodi d€ phi hdp vdi tinh hinh e 1& W

&
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ABSTRACT:

The state management of foreign workers is a very important issue in the context of current
intemavonal labor migrauon trend. Vietnam’s Jaws on the state management of foreign
workers working in Viemam is a legal cormidor for the Government of Vietnam to perform its
management roles and functions. This anicle is to analyze Vietnam’s laws on the state
management of foreign workers working in Vietnam and point out shortcomings and
limitations of Viemam'~ current legal document system related to this issue, thereby proposing
solutions to perfect laws on the state management of foreign workers working in Vietnam,
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