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TOM TAT: 

Quan ly nha nirdc doi vdi ngurdi lao ddng nu'dc ngoai cd y nghia het siJc quan trpng trong boi 
canh di ci/ lao dpng quoc te hi#n nay. Phap luat ve quan ly nha niTdc doi vdi lao dpng ntfdc 
ngoai lam viec 6 ViSi Nam lh hanh lang phap ly de Nha nu'dc thi/c hien tot vai tr6 va chu'c nang 
quSn 1̂  cua minh. Tren cd sd phan tich thyc tign phap [u?t quan ly nha nifdc ve lao dong ntfdc 
ngoai lam viecdVietNam, bai viet chi ranhiTng bat cap, han ch^'cuahe thong van ban phap 
luat hien hanh. Tren cd sd do, tac gia de xuat mgt so gidi phap hoan thien phdp luat ve quan 
ly nha ntfdc d6'i vdi lao dpng ntfdc ngoai lam \ iec d Vi6t Nam hien nay. 

T^ khoa: Quan ly nha ntfdc. phap luat. ngtfdi lao dpng ntfdc ngoai, qudn ly lao d6ng 

ntfdc ngoai. 

I. Dat \&n de 
Qua tnnh hoi nhap da lao ra dong di chuyen 

lao dpng ldn d nhieu quo'c gia tren the gidi trong 
nhtfng nam gan day. Viet Nam la quo'c gia cd moi 
trtfdng thu hiit dau ttf kha ldn, dieu nay da tao 
dieu kien thuan Icfi cho ngtfdi lao dong ntfdc 
ngoai du nhap ngay cang dong. NSm bat dtfdc xu 
htfdng ta't yeu cua qua trinh hpi nhap va di ctf lao 
dpng quo'c te'. cung nhtf vai tro cua lao dpng ntfdc 
ngoai do'i vdi stf phat trien kinh te - xa hpi cua 
da't ntfdc. Trong nhieu nam qua. Nha ntfdc ta da 
ban hanh nhieu chinh sach phap lual phu hdp de 
liing hieu qua cua quan ly nha ntfdc do'i vdi Itfc 
Itfpng lao dpng nay. Tuy nhien. qua trinh thtfc 
hien cac \an ban phap Iuat trong nhtfng nam qua 
d.! hoc Id nhieu ha'l cap. han che. dieu nay da lam 
•j; M 'Lici; qua i.uj lioas dong quan ly nha ntfdc 

do'i vdi lao dpng ntfdc ngoai lam viec d Viet Nam 
trong thdi gian qua. Vi vay, nhu cau hoan thien 
phap luat la mpt ta't ye'u trong giai doan hien nay. 

II. N6i dung 
1. Mgt sd'han che, bdt cap cda phdp lu4t ve 

qudn ly nhd nddc do'i vdi lao dgng iiUdc ngodi 
Idm vi$c d Viet Nam 

Phap luat Viet Nam hien hanh quy dinh ve 
ngtfdi lao ddng ntfdc ngoai (NLDNN) lam viec 
tai Viet Nam trong Bp luat Lao dgng nam 2012 
va cac quy dinh nay dtfOc htfdng dan thi hanh bcli 
Nghi djnh so' 11/2016/ND-CP ngax 03/02/2016 
cua Chinh phu quy dinh chi tiet lhi ,}, ^Q^ gfi" 
dieu cua Bo luat Lao dong ve 11. j.^^g ^^^c 
ngoai lam viec tai Viet Nam _,|,, ^-^^ ^g 

1/2016/ND-CP) va Thong ttf s,; 4(;,joi6/TT-
BLDTBXH ngay 25/10/2016 cua Bp Lai dpng -
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Thtfdng binh va Xa hpi htfdng dan thi hanh mot 
so dieu cua Nghi dinh so 11/2016/ND-CP (Thong 
ttf so 40/2016/TT-BLDTBXH). Co the nhan tha'y, 
cdc quy dinh phap luat hien hanh ve quan ly lao 
dpng ntfdc ngoai lam viec tai Viet Nam ben canh 
nhtfng btfdc tie'n dang ke van ton dpng nhtfng bat 
cap trong cac ITnh vtfc sau: 

Thd nhdt, ve tuyen dung lao dong ntfdc ngodi. 
Theo quy dinh cua phap luat hien hanh, 

nhO'ng ngtfdi dtfdc tuyen dung lao dgng ntfdc 
ngoai dtfdc md rgng cung vdi stf gia tang cua nhu 
cau hpi nhap quo'c te'va giao Itfu qudc te've kinh 
tc. thtfdng mai. Khoan 2 Dieu 2 Nghi dinh so' 
11/2016/ND-CP quy dinh cac do'i ttfdng la ngtfdi 
su" dyng NLDNN. Quy dinh nay cho tha'y stf liet 
ke cac to chtfc, ca nhan dtfdc su" dung lao dgng 
ntfdc ngoai. Tuy nhien, liet ke cd the dan de'n stf 
khong day du hay thieu sdt bdi cac quan he xa 
hgi. quan he kinh te', quan he thtfdng mai ngay 
mgt bie'n dgng. Nhtfng ngtfdi siJ dung lao dong 
nay, iris nha thau, hang nam co nhiem vu xdc 
dinh nhu cau su" dung NLDNN do'i vdi Itfng vi tri 
cong viec chi trong trtfdng hdp ngtfdi lao dgng 
Viet Nam chtfa ddp tfng dtfdc vi tri cong viec dd 
de bdo cao va gidi trinh vdi Chu tich Uy ban nhan 
dan tinh hay Chii tich Uy ban nhan dan thanh pho' 
trtfc thupc Trung tfdng ndi ngtfdi stf dung lao dpng 
cd iru sd chinh. Chu tich Uy ban nhan dan cap 
tinh cd van ban cha'p thuan cho ttfng ngtfdi .stf 
dung lao dpng ve viec siJ dung NLDNN do'i vdi 
iLfng vi tri cong viec. Rieng do'i vdi nhu cau siJ 
dung NLDNN cua nha than, thi trong ho sd nidi 
thau. ho sd yeu cau phai ke khai so' Itfdng. trinh 
do. nang Itfc chuyen mdn. kinh nghiem cua 
NLDNN huy dong de thtfc hien gdi thau. De bao 
\c cho cdc vi iri wcc Iam cua ngtfdi Viet Nam, 
Nghi djnh nay de nghi tuyen ngtfdi lao dpng Viet 
Nam vao cac vi tri dtf kien tuyen NLDNN (khoan 
1 Dieu ^) Tuy nhien. Bd luat Lao dgng Viet Nam 
2019 mac du da cd nhieu su'a doi nhtfng vdn chtfa 
thd'ng nha'l dtfdc lhe nao la lao dpng cd chuyen 
mdn. lao dpng cd trinh do cao (ticu chi \ e bdng 
cap. nganh nghe. tieu chuan chuyen mon....), din 
den tinh trang ngtfdi su'dung lao ddng dac biet la 
\:X\: nha thdu ntfdc ngoai ldi dung de tuyen dung 
lao dgng pho thong ntfdc ngoai vao lam \iec tai 

nhtfng \ i tri ma lao ddng Viet Nam vdn cd the 
lam dtfdc. 

Thd hai. ve tr'inh lit. tlui tuc tuyen dung lao 
dong nUdc ngodi. 

Nghi dinh so 11/2016/ND-CP quan niem 
NLDXN lam viec tai Viet Nam dtfdi 10 hinh ihtfc 
(khoan ! Dieu 2i. NLDNN dtfdc chia thanh loai 
khong ihugc dien cap gia'y phep lao dgng va ngtfdi 
lao dgng thuoc dien cap gia'y phep lao ddng. Sd 
Lao dgng - Thtfdng binh \ a Xa hpi cd tha'm quyen 
xac nhan NLDNN khdng thupc dien ca'p gia'y phdp 
lao dpng. Ngtfdi sil' dung lao ddng cd nghTa vu de 
nghi Sd Lao dpng - Thtfdng binh va Xa hdi \ac 
nhan NLDNN khong thugc dien cap gia'y phep lao 
dpng trtfdc il nhd'l 07 ngay lam vice, ke ttf ngay hp 
bat dau lam viec \diquy dinh ve ho sdde nghj xdc 
nhan tai khoan 3 Dieu 8 Nghi dinh so' 11/2016/ND-
CP. Dd'i vdi NLDNN thupc dien cap gia'y phdp lao 
dgng theo Dieu 9 cua Nghi djnh nay thi tuan thu 
cac quy dmh ve hd sO de nghj ca'p gia'y phdp lao 
dgng (Dieu 10), thdi han ca'p gia'y phep lao dgng 
(Dieu 11) va trinh ttf ca'p gia'> phep lao dgng (Dicu 
12). Trong dd, quy dinh \e ho sdde nghj ca'p gia'y 
phep lao dpng cho ngtfdi ntfdc ngoai lam viec tai 
Viet Nam bao gom nhtfng gia'y id quan trgng nhdt, 
nhtf: Phie'u ly lich ttf phdp. gia'y chtfng nhdn stfc 
khde, van ban chtfng minh trinh dp chuyen mon. 
Nhtfng gidy td nay deu do cd quan cd tham quyen 
ntfdc ngoai (ndi NLDNN ctf tru) cd'p. Tren thtfc te, 
ngtfdi stf dung lao ddng ntfdc ngoai (ddc biet la nha 
thau) cd the ldi dung diem nay de hdp ly hda ho sd 
de dtfa lao dpng gian ddn ntfdc ngoai vao Viet 
Nam lam viec. 

Thd ba. ve hdnh vi qudn ly lao dong nUdc 
ngodi. 

Cd the hieu hanh \i quan ly chinh yd'u nha't la 
thiet ke mo hinh va chinh sach quan ly lao dpng 
ntfdc ngoai lam viec tai Viet Nam. Md hinh quan 
ly nay xdc dinh md'i quan he quan ly chu ye'u bao 
gom: (i) Quan he giffa chiJ the quan ly la cac cd 
quan nha ntfdc d irung tfdng va dja phtfdng vdi doi 
ttfdng bi quan K' la ngtfdi su' dung lao dgng ntfdc 
ngoai va ngtfdi lao ddng ntfdc ngoai; (ii) Quan he 
aitfa cac chii the quan h' d cap irung tfdng vdi nhau 
- dd la quan he gitfa cd quan cd trach nhiem quan 
lv chinh la Bg Lao dgng - Thtfdng binh va Xa hpi 
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\di Bd Cdng an: (iii) Quan he gitfa ngtfdi su'dung 
lao ddng ntfoc ngoai \a ngtfdi lao ddng ntfdc ngoai 
[I2|. Md hinh quan !>' n.3y khd thich hdp vdi hoan 
canh cu the cua Viet .Nam hien nay. Tu\ nhien. 
chinh sach dd'i vdi quan ly lao dpng ntfdc ngoai 
lam viec tai Viet Nam chtfa dtfdc the hien ro rang 
irong Bg luat Lao ddng nam 2012 hien nay la Bd 
lual Lao dpng 2019. Trong khi chinh sach dd'i vdi 
viec dtfa ngtfdi lao dpng Viet Nam di lam viec d 
ntfdc ngoai va tao cdng an viec lam cho ngtfdi lao 
ddng Viet Nam tai cdc td' chtfc va cd nhan ntfdc 
ngoai d Viet Nam dtfdc 86 luat na\ quy dinh kha 
cu the tai Dieu 168. Thdng qua chinh sach nay cd 
the hieu chinh sdch quan ly lao ddng ntfdc ngoai 
lam viec lai Viet Nam bi gidi ban bdi va'n de bao 
\e viec lam cho ngtfdi lao ddng Viet Nam va thdng 
qua hanh vi quan ly cd the tha'y trong chinh sach 
nay stf de cao nguyen tde bao dam an ninh chfnh 
tri va trat ttf an toan xa hpi. Nghi dinh so' 
ll/2016/ND-CP va Thdng ttf so 40/2016/TT-
BLDT8XH quy djnh kha chi tie't cac hanh vi quan 
ly cu the d tren. Trong cdc hanh vi nay cd the phai 
kc tdi stf sat sao trong quan ly ke ca trtfdc va sau 
khi edp giay phep lao dpng cho ngtfdi ntfdc ngoai 
lam viec tai Viel Nam nhtf tai khoan 3 Dieu 12 
Nghi dinh so 11/2016/ ND-CP. Ngoai ra. ca'p lai 
gia'y phep lao dpng cung la mpt hanh vi quan lv \i 
md quan trpng giup cho \ iec xem xet lai stf can 
thie't cua \ iec cho phep ngtfdi lao dpng ntfdc ngoai 
cu the dtfdc lam \ iec d Viet Nam hay khdng. 

Thd lit. ve do chuyen sdu vd linh dong bo ciia 
vdn bdn phdp liigi 

86 luat Lao dpng nam 2012 quy djnh theo each 
ihiJc loai trtf. xdc dinh nguyen tac, bd't ke lao dpng 
nao la ngtfdi ntfdc ngoai lam viec tai Viet Nam deu 
phai cd giay phep lao ddng, trtf mdt sd' trtfdng hdp 
khdng thuoc dien cap giay phep lao dgng. Cdch 
thtfc liet ke mot mat khdng the neu day du mpi 
hinh thtfc bdi stf bie'n ddng ciia thtfc tidn. mat khde 
mau thuan vdi chinh cdch thtfc quy dinh cua Bp 
luat Lao dpng nam 2012 ma Nghi dinh nay co 
trdch nhiem htfdng dan Ihi hanh. Ban than Nghi 
dinh so 1 l/2016/ND-CP ttf nhan nhiem \u "quy 
dinh chi net mot sd dieu ciia Bp luat Lao dpng". 
tu> nhien. sau khi qu> dinh chi tiet xong, ban than 
nd lai hi quy dinh chi net mgt lan ntfa bdi Thdng ttf 

sd 40/2016nT-BLDTBXH. Ch^n. ' ' " '^" ' 
Dieu 2 Thong ttf nay giai thich ciu- .iui-c"'nhd 
cung cd'p dich vu"da dtfdc quv din "̂ '̂̂ 1 ^^^]^ 
sd 11/2016/ND-CP. Cac quy dinh ttf t^'^" '^^ den 
Dieu 175 Bd luat Laodpng nam 2012 *̂-' qudn IJ 
ngtfdi ntfdc ngoai lam viec tai \ ic t Nam da dtfara 
mpt npi dung quan ly nhd ntfdc quan nong la ca'p, 
ca'p lai, thu hoi gia'y phep Iao dpng. The nhtfng, khi 
quy dinh ve ndi dung quan l\ nha ntfdc ve lao 
ddng. Bd luat Lao ddng nam 2012 da bd quen n0i 
dung ca'p. cd'p lai, Ehu hdi gia'y phep lao dpng dd'i 
vdi ngtfdi ntfdc ngoai lao dpng tai Viet Nam. Tuy 
nhien, Nghi dinh sd' 11/2016/ND-CP va Thdng ttf 
s6 40/2OI6/ND-CPquy dinh chi tie't ve mgt so dilu 
cua 86 luat nay da kip them vao npi dung bi lang 
quen nay. Va'n de dang quan tam hdn la trong ngi 
dung quan ly nha ntfdc ve lao dpng quy dinh lai 
Dieu 235 Bd ludt Lao ddng nam 2012 khong de 
cap tdi van de thie't ke'chinh sdch ve lao ddng ndi 
chung va ve quan Iy ngtfdi ntfdc ngoai lam vi^c Iai 
Viet Nam ndi rieng ma nd cd tam quan trgng ldn 
lien quan tdi an ninh, quo'c phdng, thu hut d^u tif 
ntfdc ngodi, kiem soat nhdp ctf, bao hd lao dgng 
ban xtf va bao dam trat ttf xa hdi,... 

Nhtf vdy, cd the tha'y rdng, nhieu ndm qua dii 
Nhd ntfdc ta da cd' gang khac phue nhtfng han 
che. bat cap trong quy dinh cua phdp luatve qu5n 
ly lao dpng ntfdc ngoai d Viet Nam. Mac dfl hî n 
nay. Bd luat Lao ddng nam 2019 ban hanh da 
chinh thtfc cd hieu Itfc. Tuy nhien, nhieu bat cap 
trong quan ly, va ap dung cdc quy dinh cua phdp 
luat ve quan ly lao dgng ntfdc ngoai vin chtfa 
dtfdc thdo gd. Stf chdng eheo trong cac quy djnh 
cua phdp luat la cd hpi cho cac nha thau su' dung 
Iao dpng "chui" lam viec d cac dtf dn, ddn de'n 
hieu qua quan ly nha ntfdc vdn cdn tha'p. 

2. Mgt so gidi phdp tiep tuc hodn thi^n phdp 
luat ve qudn ly nhd nddc ddi vdi lao dgng nddc 
ngodi ldm viec d Vi$t Nam hipn nay 

2.1. Sifa ddi bo sung cdc quy dinh vi ihu ttiC, 
ihdm quyen hdnh chinh trong qudn ly giay phep 
lao dong cua NLDNN 

Khoan 8 Dieu 10 Nghj dinh , '2016/ND-
CP da bo sung quy djnh giam ca< „, [gj. h^^h 
chinh khi cd'p gia'y ph^p lao do-
nhtfng trtfdng hop dac biet: N L i J \ \ jjg 

LD) trong 

• fete cap 
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GPLD \a dang cdn hieu Itfc ma Iam viec cho 
NSDLD khde d ciing vj tri cdng viec ghi trong 
GPLD theo qu\ dinh cua phdp ludt: NLDNN da 
dtfdc cj'p GPLD \a dang cdn hieu Itfc ma lam 
khde \i tri cdng viec ghi trong GPLD theo quy 
dinh ciia phdp ludt nhtfng khdng thay doi NSDLD: 
NLDNN da dtfdc ca'p GPLD nhtfng he't hieu Itfc 
md cd nhu cau tie'p tuc liim vide ciing vi iri cdng 
vice da ghi trong GPLD. Can bo sung them 
trtfdng hdp ddc biet khi ca'p GPLD cho NLDNN 
ldm \icc tai nhieu tinh, thanh phd. Bo sung quy 
dinh vc cd quan chtfc ndng cd tham quyen xem 
xdt. giai quye't viec cd'p, ca'p lai GPLD dd'i vdi 
cdc trtfdng hdp Sd Lao ddng, Thtfdng binh vd Xd 
hdi tra ldi khdng cd'p. cd'p lai GPLD md 
NSDNLDNN cho rdng khong hop ly. 

Ve va'n de thu hoi GPLD, NLDNN se bi Sd 
LDTB&XH cd thd'm quyen thu hdi GPLD da cap 
trong trtfdng hdp NSDNLDNN hodc NLDNN 
khdng thtfc hien dung quy dinh (Khoan 2 Dieu 17 
Nghl dinh sd 1 l/2016/ND-CP). Tuy nhien. can Itfu 
y \iec quy dinh can ctf Ihu hoi GPLD Id qud rdng 
va khd \ac dinh. Chinh phii xem xel de xdc djnh 
cdc cdn ctf cu the, rd rang hdn trong Irtfdng hdp 
nay. Dieu 8 Nghi dinh so 1 1/2016/ND-CP xac 
nhdn NLDNN khdng thude dien cd'p GPLD. 
doanh nghiep vdn phai nop ho sd cap xac nhdn 
NLDNN khdng thuoc dien cap GPLD. Quy dinh 
ndy ma't thdi gian. chi phi cua doanh nghiep \ a di 
ngtfdc lai xu the'ddn gian hda thu tuc hanh chinh. 
Xem xet bd thu tuc xdc nhan ma chi yeu cau 
doanh nghiep ke khai va thdng bdo cho Sd Lao 
ddng. Thtfdng binh va Xa hdi vd ttf chiu trdch 
nhi?m vc kd khai nay. Diem a Khoan 3 Dieu 14 
Nghl dinh so' 11/2016/ND-CP quy dinh trtfdng hdp 
GPLD bi mat thi phai cd xdc nhan ciia cd quan 
Cong an ca'p xa ciia Viel Nam hoae cd quan cd 
ihd'm qu)en cua ntfOc ngoai theo quy dinh cua 
phdp ludt. 

2.2. Hodn thten cdc quy djnh irong .xd ly vi 
phgm deu veil NLDNN vd NSDNLDNN 

Theo Dieu 22 Nghi dinh so 95/2014/ND-CP 
(dieu khoan nay da dtfdc stfa dd'i bd' sung theo 
qu\ dmh cua Nghi dinh sd 88/2015/ND-CP). che 
tai dd'i vdi NLDNN Id true xual khi cd mdt trong 
cdc hdnh vi: (I) Lam \ iec nhtfng khdng cd GPLD 

theo quy dinh ciia phdp ludt. trtf irtfdng hdp khdng 
thugc dien cap GPLD: (2) Sii' dung GPLD da het 
han. Ve can ctf true xua't. qu\ dinh tren cua Nghi 
dmh so'95/2014/ND-CP cung chtfa ihd'ng nha't vdi 
dieu 18 Nghi djnh sd 11/2016/ND-CP. Thu luc 
nay hien nay thtfc hien theo Nghi dinh so 
112/2013/ND-CP nga\ 2/10/2013 quy dinh hinh 
thtfc xiJ" phat true \ua't. bien phap tam giff ngtfdi. 
dp giai ngtfdi vi pham theo thu tuc hanh chinh \d 
qudn IV ngtfdi ntfdc ngoai vi pham phap luat Viet 
Nam trong thdi gian ldm thu iuc true xud't. Bd 
Cdng an cd trdch nhiem htfdng ddn ve tham 
quyen, thu tuc true xua't dd'i vdi NLDNN Iam vide 
tai Viet Nam khdng cd GPLD (nhtfng hien nay 
chtfa cd vdn bdn htfdng dan). Nhtf vdy. cd the 
tha'y, bien phdp nang nha't dp dung vdi NLDNN 
la true xud't nhtfng lai it khi thtfc hien do vd'n de 
thu tuc lien hanh. Khd khdn trong viec thtfc hien 
quy dinh cila phdp luat cdn mgt phan vl sd anh 
htfdng de'n quan he ngoai giao vdi cdc ntfdc ma 
NLDNN dd mang qud'e tich, mdl phan vl cdquan 
thtfc hien khdng phai cd quan quan ly lao ddng. 
Trong thdi gian thtfc hien che' tai iruc xua't ma 
NLDNN vin dtfdc GPLD thi lai dtfdc d lai Viet 
Nam lam viec ma khdng phai chju che tai gl. 
Chiing ta cd the qu\ dinh ro hdn viec dp dung va 
can nhdc bd' sung them mdt sd'hlnh thtfc xff phat 
bo sung khde irong xtf phat hdnh chinh. Bien 
phdp bd' sung duy nha't hien nay ia NSDNLDNN 
\i pham cdc quy dinh phdp luat ve tuye'n dung 
NLDNN thi bl dinh chi khdng cho phep tuyen 
dung lao ddng ntfdc ngoai trong mpt thdi ban ttf 
1 de'n 3 thdng. Thdi han ndy khdng hdp ly vl 
khdng cd tinh ran de nen cd the quy dinh keo dai 
hdn la ttf 3 thdng den 12 thdng. Dd'i vdi hinh thtfc 
true xud't. Bp Cdng an can sdm cd htfdng ddn ve 
tha'm quyen. thu tuc true xua't dd'i vdi NLDNN 
lam viec khdng cd GPLD. 

2.3 Quy djnh vi cdng viec, vj iri ditifc phep 
luven dung ngifdi lao dong ntfdc ngodi 

' Khoan 4 Dieu 3 Nghi dinh sd 11/2016/ND-CP 
giai thich "nha quan l\', gidm dd'c dieu hdnh thugc 
cdc trtfdng hdp: quy djnh tai khoan 18 dieu 4 Lual 
Doanh nghiep 2014 hodc ia ngtfdi dtfng dau, cd'p 
phd cua ngtfdi dtfng dau cua cd quan to chffc". 
Quy dinh nhtf vay khi thtfc hien cd khd khdn la 
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neu NSDNLD.NN mudn iu\c"n dung NLDNN \ao 
mdt vi tri quan h' cap irung (\i du nhtf trtfdng bd 
phan, trtfdng dtf an. irtfdng ban. .). Qu\ dinh dieu 
kien "kdp~d diem b khodn 3 dieu 3 Nghi dinh sd 
11/2016/ND-CP \e chuyen gia ntfdc ngoai phai 
cd bang dai hpc ird len hoae itfdng dtfdng va cd 
it nhd'l 03 nam kinh nghiem lam trong chuyen 
nganh dtfdc dao tao cd the la qud chat che va nen 
can nhac ch? quy dinh mpl trong hai dieu kien. 
Ttfdngttf nhtf vay, tai khodn 5 dieu 3 Nghi dinhsd 
1 1/2016/ND-CPquy dinh ve Iao ddng k> thuat la 
"ngtfdi dtfdc ddo lao chuyen nganh ky thudt il 
nha't 01 ndm vd lam viec it nha'l 03 nam trong 
chuyen ngdnh dtfdc dao tao" cung chi nen quy 
dinh mdl trong hai dieu kien. 

2 4 Hoan thien cdc quy dinh ve hap ddng lao 
dcmg d<~)i vdi lao dgng infdc ngodi ldm viec d Irong 
cdc khu cdng nghiep 

Mill la, quy dinh vi cdc loai HDLD ddi vdi 
NLDNN. 

Khoan I Dieu 22 BLLD 2012 quy djnh ve cac 
ioai hdp ddng. trong dd cd HDLD khdng xdc dinh 
thdi han. Nhtf da phan tich d tren. khi giao ket 
HDLD dd'i vdi NLDNN. cac ben khdng the Itfa 
chpn loai HDLD khdng xdc djnh ihdi han \a cDng 
khdng the dp dung quy dinh dtfdng nhien chuyen 
sang loai HDLD khdng xdc dinh thdi han theo 
khoan 2 Dieu 22, VI \ a \ . can cd quy dmh rieng 
\e loai HDLD dd'i vdi NLDNN. Khi giao ke't 
HDLD ddi \di NLDNN cdc ben chi dtfdc giao 
kcl loai HDLD cd \ac dinh thdi han, thdi han 
HDLD do cdc ben thda ihudn nhtfng khdng qud 
thdi han ghi irong GPLD. Cung nen can nhdc de 
xdc dinh phan loai HDLD ddi vdi NLDNN theo vi 
Iri cdng viec tuye'n dung hien na\ phdp ludt dd 
gidi ban (4 loai cdng viec). Phdn loai HDLD theo 
cdng \iec giiip thuan lien cho cd quan nha ntfdc 
quan l\ NLDNN. ddng Ihdi xdc djnh nhffng va'n 
de phap 1_\ chuyen ngdnh lien quan de'n loai 
HDLD dtfdc cac ben thda thuan, Itfa chpn. 

Hai la. bd sung hogc sda ddi mot sd'quy djnh 
phdp lugl lao dong irong giao kel. ihifc hien. chain 
ddt HDLD ddi vdi NLDNN 

Cu the la can bd sung qu\ dinh viec giao ket 
HDLD ddi vdi NLDNN b:it budc phai bang \an 

ban. Trtfdng hdp lam \ ICC ngdn ha ^ _ -
thi khdng can gid'y phep; nhtfng \ i - " '-'"^ ^ '̂ "̂  
ngan han. khdng giao ke't bdng \.iii I '" ''^' ^^^ 
quan ly vd giai quye't tranh chap iicu ,̂ 'i-ii sinh. 
Trong hd sd xdc nhan NLDNN khdn^. ihudc di^n 
cap GPLD bat budc phai cd gun id chtfng minh 
ma HDLD chinh la loai gid'y td chtfng minh. Xem 
.xel de quy dinh rd HDLD ddi vdi NLDNN phai 
bdng tie'ng Viet va tie'ng Anh. Quy dinh ro \ e thdi 
ban lam hoan HDLD dd'i \di NLDNN, vl quy djnh 
ve tam hodn HDLD hien nay cd lien quan d '̂n 
thdi han cua GPLD. BLLD 2012 khdng quy dinh 
vg Ihdi han Iam hodn HDLD nen ne'u thdi gian 
tam hoan dai hdn thdi die'm cha'm dtft HDLD 
hodc thdi ban cua GPLD thi de'n thdi diem chd'm 
dtft HDLD hodc thdi diem he't han GPLD, hi?p 
dong cd bj cha'm dtft hay khong?. VI vdy, phiii 
quy dinh thdi gian tam hodn do'i vdi NLDNN 
Irong md'i lien quan de'n thdi han GPLD. 

2 5 Xdv difng vd hoan ihien che dg bdo hiem 
.vd hgi ddi vdi NLDNN lain viec theo cdc hinh thtic 
HDLD phdp lugt quy dinh hien hdnh 

Ve td'ng quan, cdc quy dinh phdp lual va chinh 
sdch an sinh xa hpi cua Viel Nam dd ttfdng thich 
vdi quy djnh chung cua ILO va khu vtfc. Lual Bdo 
hiem xa hpi nam 2014 (cd hieu Itfc tff ngdy 
I/1/2016) da quy dinh ve che dp bdo hiem xd h î 
(BHXH) bat budc dp dung vdi NLDNN vd quy 
dinh nay de'n 1/1/2018 cd hieu Itfc thi hanh. Bg 
Lao dgng - Thtfdng Binh va Xa hgi dang xdy 
dtfng Irlnh Chinh phii dtf thao Nghi djnh quy dinh 
chi tiet va htfdng ddn Ihi hdnh Luat BHXH 2014 
ve BHXH bat budc dd'i vdi ngtfdi lao ddng U 
cdng dan ntfdc ngoai lam viec tai Viet Nam. De 
dam bao quyen ldi cho NLDNN khi lam viec tai 
VieiNam va thtfc hien nguyen Idc ve dd'i xff binh 
dang, dtf thdo dtfa ra phtfdng dn thtfc hien cd 5 
che dp BHXH ba't budc dd'i vdi NLDNN. Tuy 
nhien. trong qud trinh xdy dtfng che' do BHXH ba'i 
budc dd'i vdi NLDNN. Viel Nan, ,,„ ĵ û ^ den 
viec dam phan va thda thuan vc _ :, ^^j.^^ j^y^. 
ve tinb than va cdch ihffc thtfc im ,i v, niud'n dp 
dung BHXH bdt buoc vdi NI ', ^ \ ^-.^ ^^^ 
phai k>̂  ke't thoa thuan trdnh ndp BHXH hai l̂ n 
va dp dung dieu khoan Ioai trtf vdi nhDn-̂  Tu'dng 
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hdp khdng cd ihda thudn song phtfdng nay. Hien 
lai. NLDNN chtfa dtfdc Iham gia bao hiem that 
nghiep iheo Luai Vice lam 2013, vl khoan 1 dieu 
3 Lual Viec lam giai thich: "ngtfdi lao ddng la 
cdng ddn Viet Nam. itf du 15 lud'i trd len. cd kha 
ndng lao ddng \d cd nhu cdu Iam vice". Che'dd 
bao hiem y te' khdng cd quy dinh rieng vdi 
NLDNN ldm viec theo HDLD tai Viet Nam ma 
dp dung theo quy djnh chung dd'i vdi NLD lam 
\icc Iheo HDLD tai khoan 1 dieu 12 Ludi Bao 
hiem > le'ndm 2008 (su'a ddi bd' sung nam 2014) 
Can Itfu y. de'n ngdy 1/1/2018 khi dieu 16 khoan 
2 Luat BHXH 2014 co hieu Itfc thi NLD (bao gdm 
ca NLDNN) lam viec ttf 1 thang Ird len thupc dd'i 
ttfdng Iham gia bao hie"m \a hdi. Quy dinh nay Id 
bd'i hop ly Irong viec Iinh todn va lam thu tuc cdc 
die dd bao hiem khdng chi cho NLDNN ma ngay 
ca dd'i vdt NLD Vipl Nam. 

Ngdy 15/10/2018. Chinh phu ban hanh Nghi 
dinh so 143/2018/ND - CP quy djnh chi liet Luat 
Bao hiem xa hgi vd Ludt An loan, ve sinh lao ddng 
\c hao hiem \d hdi b^l budc dd'i \di ngtfdi lao 
ddng la cdng ddn ntfdc ngoai lam viec tai Viet 
Nam, Theo quy djnh cua Ludt Bdo hie'm xa hdi, 
NLDNN vao lam vigc lai Vidt Nam cd gid'y phep 
lao ddng (GPLD) hodc chffng chi hanh nghe hoae 
gidy ph^p hanh nghe do Viet Nam cd'p se pbai 
iham gia BHXH bai budc ke ttf ngdy 1/1/2018. 
Mdcdu vdy, do chtfa cd cac van ban htfdng ddn cu 
lhe \e va'n de nay. nen tren thtfc te'. iff ngay 
1/1/2018 de'n nay, cdc doanh nghiep chtfa phdi 
ddng BHXH cho NLDNN. Tuy nhien. theo Nghi 

dinh so 143/201S/ND - CP ciia Chinh phii. NLDNN 
thugc dd'i ttfdng tham gia BHXH bdt budc khi co 
GPLD: boac chtfng chi hanh nghe. hoacgia\ phep 
hdnh nghe do cd quan cd thd'm quyen cua Viet 
Nam cd'p \a cd HDLD khdng xac dinh thdi han. 
HDLD xdc dinh thdi ban ttf dil I ndm trd len \di 
ngtfdi sff dung lao ddng tai \'iei Nam trtf cdc dd'i 
Itfdng: (i)di chu\en trong ndi bd doanh nghiep; va 
(ii) ngtfdi lao ddng da du tudi nghi htfu. 

111. Ke't ludn 
Nhtf \ a \ . cho de'n hien nay. cdquan nha ntfdc 

cd tham qu\en da ban hdnh cdc vdn bdn htfdng 
dan thi hanh ludt, cdc \an ban quan ly nha ntfdc 
\e lao ddng ntfdc ngoai dCi dtfdc ban hanh thtfdng 
xuyen. kip thdi; luy nhien van cdn ch^ng chdo. 
cdc quy dinh chtfa ro rdng dan de'n hieu qua ap 
dung thtfc lhi iha'p, tham chi khd dp dung irong 
qud trinh quan !>' Bd ludt Lao ddng 2019 mdc diJ 
dd chinh thffc cd hieu Itfc, song he thd'ng cdc vdn 
ban htfdng dan lhi hanh luat van chtfa kip ban 
hanh. Hdn ntfa. nhffng bat cap. han che' Irong 
qudn l_v lao ddng ntfdc ngodi d van ban ludt mdi 
vdn chtfa dtfdc giai quye't mgt cdch tha'u ddo. 
Theo tde gia. can c6 van ban lual quan ly 
NLDNN rieng biet bdi tinh ddc thu ciia dd'i ttfdng 
lao ddng, mdi trtfdng Iam \iec Nhtf vay, mdi bdo 
dam dtfdc hieu qua cong tac quan ly nha ntfdc ve 
Itfc Itfdng lao ddng nay. VI \ay, trong thdi gian 
tdi. Nha ntfdc can tie'p tuc nghien ctfu ca tren 
phtfdng dien l\' ludn ldn ihtfc tien ve loan bg he 
thd'ng phdp lual quan l> nhd ntfdc ve lao ddng 
ntfdc ngoai de phu hdp vdi ilnh hinh thtfc te • 
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ABSTRACT: 
The state management of foreign workers is a very important issue in the context of current 

international labor migration trend. Viemam's laws on the slate management of foreign 
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