
TAP CHi CONG THi/UNS 

AP DUNG AN LE 
TRONG CHlJCfNG TRINH DAO TAO 

CAN BO TlJ PHAP Cf VIET NAM 

• TRAN NGQC THUY 

TOM TAT: 
An le c6 vai tro quan trpng, lau d&i trong phap luat va ng&y nay n6 dang co xu hU'tSng du'de 

ap dung rpng rai cl cac cac nu'dc thupc he tho'ng dan luat. Dieu nay dat ra nhu cau ca'p thiet 
trong viec nghien cu'u cac va'n de ve Iy luan va ihi/c tien, ciang nhtf boat d^ng dao tao dpi ngu 
tham phan, kiem sat vien, luat si/de ap diing an te 6 Viet Nam. 

Bai vie't de xuat nhiTng giai phap phti hpp de tang ciiiing sic dung dn 16 trong boat d6ng td 
phap va dao tao nghe luat. 

Tiif khoa: Ap dung in 16, dao tao cdn b6 tupbap, nghe lu$l, phdp luat. 

1. Dat v3'n de 
An le thd nha't, vu McLoughlin kien O'Brian 
O' Brian la tai xe'xe tai, do so y da dung phai 

chie'c xe do ong McLoughlin ldi chd 3 ngifdi con. 
Ke't qua la, ong McLoughlin va hai ngu'di con bi 
thu'dng nang. ngi/di con thif ba che't ngay. Ba 
McLoughlin dang d nba each do vai dam, difdc 
mpt ngu'di di mo-to den bao va chd ba den benh 
vien. Ba McLoughlin da kien O' Brian phai boi 
thifdng thiet hai tinh than do ba bi soc khi nghe tin 
dil va sau do cang sd'c hdn khi thay tinh canh chong 
va hat du'a con cua minh bi thu'dng nang, dang dau 
ddn keu la va mot difa con da che't. Toa sd tham va 
toa phiic tham deu bdc bo ddn kien cua ba nhi/ng 
Uy ban pbiic tham Thifpng nghi vien da cha'p 
Ihuan. buoc bi ddn phai boi thu'dng cho ba. 

An le thd 2, vu Attia kiin cong ty cung ca'p gas 
ciia Anh 

Attia gpi ngu'di cua cdng ty dê n l5p dat he 
tho'ng su'di a'm, nhifng trong luc lam viec, do sdy 
hg da de ngpn lifa ben vao gdc xep. Khi dpi cu'u 
hoa de'n, liJa da lan khap nha va 4 tieng dong ho 
sau, ngpn liJa da thieu rui toan bp ngoi nha va tai 
san 6 trong do. Ba Attia de dcJn 16n toa vdi hai 
khoan ki6n: doi boi ihifdng thiet hai ngdi nha 
cung nhif tai san va ddi boi thifdng thiet hai v^ 
tinh than do bi sd'c khi phai chu'ng kiê n ngdi nha 
cua minh bi thieu rui hoan toan. Cong ty cung cap 
ga dong y boi thifdng thiet hai ve tai san nbtfng l\S 
cbd'i boi thu'dng cho cu sd'c tinh than. Tda sd tham 
cung dong y vdi lap luan cua bj ddn va bae bd 
khoan kien thu" 2 cua ba. The nhu'ng, bit Attia tie'p 
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tuc kien len Toa phue tham cua Anh. Nam 1987. 
Ida nay da chap nha n khoa n kien \ a budc bi ddn 
phdi boi thu'dng thiet hai tinh than cho nguyen 
ddn la ba Attia. 

Tda phue tham cua Anh khi xiJ vu nay da difa 
tren quye't dinh cua vu McLoughlin kien O" Brian 
do Uy ban phue thd'm Thu'dng nghi vien xet xu". 
Hai vu dn nay, mot ben la bj sd'c do chiJng kien 
nhCng ngu'di than thiet trong gia dinh ma't di va bi 
thifdng nang; mpl ben bi soc do ngdi nha bi thieu 
rui. Tuy nhien, Tda phue tham lai la> vu 
McLoughlin kien O' Brian lam cd sd de xvf vu 
Altila lii vl hai chif "house" va "home". Ca hai 

deu cd nghTa lii nhit. Nhu'ng khi mo ta \c su" viec 
ngdi nha bi chdy. Tda phue tha'm dung tCr 
"house", cd the dieh lii ngdi nha. Cdn khi ndi vd 
md'i lien he giifa ba Altia vii ngdi nha cua ba. Tda 
lai diing ttJ' "home", cd the djch la td a'm. Bdi vay. 
khi chu'ng kien to a'm bi thieu rui trong ngpn lu'a. 
ba Attia cam tha'y minh nhif dang bi mat di cai gl 
da'y than thifdng, yeu quy nha't; nhu'ma't di ngu'di 
than, ma minh thi ba't life khdng cd gl cu'u du'de. 
Day la ly do vi sao Tda phue tham lai difa vao 
quye't dinh cua Uy ban phiie Eham Thifdng nghi 
vien de xif ly vu Icien nay. 

2. Vai tro cua an 1$ trong he thd'ng phap luSt 
TiJ' hai vu dn tren cd the tha'y rdng. cdc tham 

phdn d cac nu'dc thdng luSt de cao vai trd cua an 
le va thu'dng phai tuan theo cac ban an, quye't 
djnh difpc tuyen cho cdc vu viec tu'dng tif tru'dc 
dd. Vay an le la gl'.' 

O cac nu'dc thuoc he thd'ng thdng luat. dn le 
du'de hieu la "nhu'ng quyel dinh (da difdc tuyen 
bdi tda dn) cd quyen uy bdi vl difdc quye't dinh 
\a giai quyet bdi tha'm phdn. va cd vi tri trong stf 
nhan thu'c thife tien phdp luat'". Khai niemdn le 
giin li^n vdi nguyen ta'c ba't budc tuan theo an le 
(stare dicisis). cd nghTa la tda an ca'p dUdi phai 
luSn theo an le cua tda an ea'p tren. Ngifdc lai. d 
cae nifdc thude he tho'ng dan luat. cde Ida dn cap 
difdi khong chinh thli'c bi rang bupc bdi eae quyet 
dinh trong xet xu'eiia eac tda dn cap tren-. 

Hien nav. dn Ie cd hai loai la cac an Ie bdt 

bude (binding precedent) va cac an le tham khao 
(persuasne president). .An le bat budc la an Ic ma 
tda an xem xel \u viec biit budc phai tuan theo. 
Cdn an le tham khao la ede an le khdng bfit budc 
tda an dang .\em \et \u viec phai tuan theo. nd cd 
sd'c ihu>e'i phue \a chi dung de tham khao. Du la 
an le bat budc hay tham khao thi khi du'a vao dp 
dung trong tî ng \u \iec cu the phai difa tren 
nhu'ng nguyen ta'c cdban nhu': 

Thd nhdt. dn le phdi tchi tgi id Idu vd phu hcfp 
vdi noi dung vu viec dang uni.vel. An le cdng ldn 
lai lau cang chifng id gia trj cua minh. Dd la 
nhu'ng an le cd kha nang thieh dng vdi su" thay 
ddi cua edc dieu kien, hoan canh thifc ic' va an 
Ie phai phu hdp \di ndi dung vu viec dang xcni 
xel till mdi dat difde hieu qua trong viec xci xu". 
Vi du. dn le "Donoghue v Steve.son" (1932) de'n 
nay vdn cd gid in \a difdc dp dung trong xel xu*. 

Thd hai. toa dn cd'p dudi cd nglua vu phdi dp 
dung dn le cda tda dn cd'p tren. Nguyen ific nay 
dat ra nham dam bao sif thd'ng nha't cua cae cap 
tda an va the hien difdc sif tdn trgng do'i vdi phdn 
quye't cua tda dn cap iren. Tai Hoa Ky, eae Ida an 
cap du'di eua lien bang va cde Ida an bang cd 
nghia vu tuan thu cdc quye't dinh tru'dc day eua 
Tda dn Td'i cao lien bang. Cdc phan quyet cua 
tda dn phue tham khu \u'c cua lien bang mang 
tinh ba't budc. phai tuan theo do'i vdi cac tda dn 
cap du'di ndm trong lanh thd' khu vu'c do. Tu'dng 
tif. cac phan quye'l cua tda an cap Iren chi cd gia 
trj rang budc dd'i vdi cdc tda an ca'p du'di trong 
cung mdt bang. 

Thd ba. khi van de cdn gidi quye't dd cd ludt 
thdnh vdn lhi ludt ihdnh vdn co gid Irj cao han dn 
le. Tuy nhien, trong tru'dng hdp cdc quy dinh ciia 
luat thanh van khdng rd rang thi dn le du'de eoi la 
mdl trong nhiJng cd sd quan trgng de giai thich 
luat thanh van. Da\ dddc xem nhif la mgl bien 
phdp de han che sif tuy tien va lam quyen cua 
tham phdn trong qud irlnh xet xu'. Cac tham phan 
khong chi tim hieu an le khi xet xit ma cdn phai 
biet tinh hud'ng dd da ed quy pham phdp luat 
thanh van nao dieu ehinh hay chifa. 
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Thd tu. Ida dn khong dp dung dn le duy nhdt 
Ircmg uudng hcfp ciu ra duac linh tie't khde biel ccf 
bdn gida dn le vd vi4 dn dang .xet xih Nguyen tac 
nay phu thude kha nhieu vao y ehf chii quan cda 
tha'm phan. bdi vT khdi niem tinh tie't khac biet cd 
ban thi khdng mdt quy pham nao cd the dinh 
nghTa chinh xac difpc. De coi mdl tmh tie't khac 
nhau la cd ban hay khdng edn phu thupc vao kha 
nang lap luan va thuyet phue cua cac luat sif tai 
phien tda. 

Thd nam, viec dp dung dn le phdi ddm bdo 
dacjc tinh chdc chdn vd sU on dinh cua mot he 
ihong phdp lugl. Qua qua trinh xet \\i so' lifdng 
dn le ngay eang tang len, do do se co rat nhieu dn 
le ma cdc tham phdn cd the khdng bi6't he't du'de. 
Dieu nay dan de'n nhifng sif thie'u chinh xdc tham 
ehi mau thuan trong xet xd. Ne'u hien tu'dng nay 
diln ra nhieu lan se lam cho he thd'ng phdp Iuat 
ma't di tinh dn dinh va cha'c chan. VI vay, khi ap 
dung dn Ie ddi hoi cdc tham phan phai than trpng 
va suy xet ky Iifdng. 

Ngoai ra, phdp luat mdi qud'e gia ed nhu'ng quy 
dinh eu the ve tha'm quyen, trinh lif, thii tuc phdp 
Iy de tao ra dn le rieng. Cdc ban an, quye'l dinh 
du'de thifa nhan la dn Ie se du'de vien dan lam can 
cu' phdp ly de' giai quyet nhifng vu viec cd tinh 
tie't tu'dng tif. An le difde hinh thanh tCf boat dgng 
thifc tidn cua cac chil the cd tha'm quyen khi giai 
quye't cac vu viec cu the tren ed sd khaeh quan, 
eong bang nen de dang du'de xa hpi cha'p nhan. 
Vdi dac tinh linh hoat, hpp ly. phii hdp vdi thifc 
Ee' nen d nhieu quo'c gia, an le difpc eoi la mdt 
loai ngudn chu ye'u. Vi vay. ddi hdi ngu'di ap 
dung dn le phai cd trinh do hie'u bie't sau rdng. 
Tuy nhien, hien nay, trong qua trinh xet xiJ, ede 
ban dn deu difdc vie't khd sd sai, tha'm phan ehi 
nhan dinh sif kien thifc te', difa dieu ludt ap dung 
va difa ra ke't luan phap ly. Cdn van de quan 
trpng la viec tda an giai thich dieu luat da ap 
dung ciing nhif ly do vi sao lai dp dung an le dd 
vao vu viee dang giai quyet thi du'dng nhu'khdng 
difdc de cap de'n. Dieu nay gay khd khan cho 
viee van dung ban dn do sau nay. 

Mat khde. ludt thanh vdn diJ c xay difng 

ca'n than den dau eung khdng the dif dodn hel 
difpc nhang tmh hud'ng se \a> ra trong lifdng lai. 
Hdn nifa, ngay cang ed nhieu hanh vi \\ pham 
phdp luat ra't tinh vi, nhieu tranh chap \ay ra ma 
cac nha lam luat khdng the nao dif doan he't difdc. 
Trong trifdng hdp do, can phai sifa ddi. bd sung 
edc quy pham phap luat thanh van de kip thdi 
dieu chinh cac tinh hud'ng nay. Tuy nhien, viec 
siia ddi cac quy pham nay phai trai qua mpttrlnh 
lif thu tuc theo quy dinh eua phap luat va se ma't 
mdt khoang thdi gian nha't dinh. Dieu nay dan 
de'n viec phdp luat phai chay theo thu'c tidn, cdn 
cde tham phdn thi khdng the nao xet xd khi chda 
cd Iuat chanh van va dan de'n viec de lot tdi 
pham. Ngoai ra, mpt so' luat thanh van cung 
khdng rd rang va khd hieu nd'u thie'u vSn ban 
hu'dng dan. Cho ndn, neu trao cho tha'm phdn 
quyen difdc ra phan quye't ngay ca khi chu'a cd 
iuat dieu chinh se han che' difdc edc tinh huo'ng 
trdn. Nhif vay, dn le da bo sung va gidp luat 
thanh vdn gan giii vdi thife tien-*. 

3. Thrfc tiln ap dung an 1̂  trong hoat d^ng 
dao tao can bO tuf phap d ViSt Nam hien nay 

Ddi vdi qudc gia ddt nen mdng cho sif hinh 
thanh va phdt trien cua he ihd'ng thdng Iuat nhif 
Anh, My thi dn Ie la mdt loai ngudn quan trgng 
ben canh phap ludt thanh van. Tuy nhien, gid tri 
phdp ly eua luat thanh vdn do Nghi vidn ban hanh 
vdn cao hdn dnle do tham phdn tao ra. Ddc biet, 
d My, hien phap van cd gid tri phdp ly eao nha't, 
luat du'de ban hanh de bd sung hodc thay the cho 
an le. Va khi cac loai nguon nay mau thudn vdi 
nhau thi van ifu tidn ap dung hidn phdp va luSt 
thanh van. O cac nifdc theo he thd'ng thdng Iuat, 
sinh vien thifdng du'de giao nghien cdu trddc cac 
an le cua Ida phue tham tifdng dng vdi ndi dung 
chu'dng trinh hpe. Khi de'n ldp, sinh vien se tham 
gia vao viec hdi - dap, thao luan, Eranh luan tren 
Idp ve cae an Id dd vdi td'c do cao gitfa giang vien 
va sinh vien''. 

Dd'i vdi cdc nu'dc thude he tht , _ Da iij-jt do 
chiu anh hifdng sau sdc cua hpe thuyet pr ,i chia 

10 So9-Thc3ng5/2020 



LUAT 

quyen life, \i vay khdng thifa nhan vai trd lap 
phap cua cdquan xet xd. Tuy nhien, td the'ky XIX 
den nay. vai trd cua dn Ie da dan difdc khdng dinh 
ben canh Iuat thanh van. Tie'n trinh cai each trong 
phifdng phdp diio lao ludt gan lien vdi an le difpc 
thda nhdn khi vai trd cua an le ngay cang difdc de 
eao trong ngudn tuat cua he thd'ng phdp luat Phap 
va Dd'c. Dac biet, difdi sif tde dgng cua phap ludt 
Lien minh chau Au (EU), vai trd nguon Iuat cua 
an Ie trong viee giai ihich va dp dung phdp luat da 
dirge Tda dn Cdng ly lien minh chau Au (the 
European Court of Justice) vd Tda an nhan quyen 
chau Au (the European Court of Human Rights) 
Ihda nhan^ Ngay nay, an le dang dan ehie'm vi tri 
quan trpng trong boat ddng dao tao luat d Phap. 
Nhifng nguyen tac, quy pham trong cdc bp Iuat da 
difde giai Ihich bdi tda an trong edc vu dn cu the. 
Dieu nay giup sinh vien tie'p can difdc nhdng vd'n 
d^ phap ly mdt each rd rdng, thifc le'hdn so vdi sif 
phdn tich cae nguyen trie va quy pham trong cdc 
bp luat. Nhdng ehu thich ve cdc quye't dinh eua 
tda dn difdc du'a ra trong cac tdp biin dn cua edc 
tda an d Phdp la ngudn tai lieu quan trgng eho 
sinh vien luat mud'n tie'p can cde kie'n thdc thifc 
liLMi. Ngoai ra, viec yeu cau sinh vien doe cae tiii 
lieu, bdn an va cac tdm tdt, binh ludn la cdch ed 
hieu qua de' tao ra sif can bang gida cdc kie'n thifc 
ly thuye't va Ihifc tien phap lual. 

Ngay nay, eung vdi viec hdi nhdp kinh te, he 
Ihd'ng phdp ludt cua edc qud'e gia cung cd nhu cau 
xich lai gan nhau. Vl vdy. "cac Irifdng luat cua 
nifdc ta nen hpc hdi them nhu'ng kinh nghiem ve 
xay dtfng giao trinh. tai lieu trong edc tru'dng lual 
eua cdc nifdc phdt trie'n,... de lang eu'dng hdn nifa 
cha't Iifdng dao tao ludt d Viet Nam. Cde giang 
vien. giao sif ludt d Viet Nam nen td bo phu'dng 
phap truyen thd'ng khi vie't gido trinh theo sif phan 
lich van ban quy pham phdp Iuat thuan tuy ma 
khdng cd sif lien he. vien dan, phiin tich cac dn 
le"^ Cae mdn hpe ed hoat ddng sddung an le la 
eae mdn hgc cd ndi dung giang day trifc tie'p hoae 
lien quan de'n cde ITnh vifc td' tung. nhif: td' tung 
dan Slf, td' Eung hinh sif. Ed' Eung hanh chinh. hdn 

nhan gia dinh. lao ddng. hinh su', hanh chinh. ludt 
qudc te, ludt ihu'dng mai qudc te, Id phap qudc 
te. Iuat hdp done va bdi thifdng thiet hai ngoai 
hdp ddng. giai qu\e'i tranh cha'p bdng trpng tai, 
giai quye'l tranh cha'p hdp ddng thu'dng mai qudc 
te,... Viec difa cdc dn le vao nghien edu va giang 
day se gdp phan lich eifc trong viec ddo tao sinh 
vien luat theo hu'dng ren luyen lu' duy phdp ly. 
Ehdng qua viee tim hieu phifdng phdp lap ludn. he 
thd'ng, lien he cdc vd'n de cung nhu' kha ndng 
chua'n bi td't ve ndi dung eho viec thifc hdnh tranh 
tung, bdo ve mdl va'n de trddc toa dn, td dd ed 
the dp dung trong hoat ddng nghe nghiep. 

Mac khde. cac cd sd dao tao khi lap chifdng 
Irlnh, ndi dung dao lao can iham khaoy kie'n cua 
eae cd sd tuyen dung, cdc cifu sinh vien dang 
cdng tde tren nhieu ITnh vi/c khde nhau cua ddi 
so'ng xa hdi de tim hieu nhu cau thifc te', giup sinh 
vien sau khi td't nghiep ra tru'dng cd the ddp ifng 
du'de nhtfng nhu cau ihie't ye'u cua thifc tien cdng 
tde. O Viet Nam. chifdng irinh ddo tao nghiep vu 
edc chifc danh tif phdp hien dang du'de thifc hien 
tai Hpe vien T^phap. Hgc vien Tda dn. Dai hpc 
kicm sdt chifa ed mdn hpc ddc lap ve an le nhu'ng 
mot sd'chu'dng trinh da co bai hpc rieng. Hdn he'l. 
eac tru'dng dang ngay cdng tang cifdng viec sd 
dung an le vdi tinh chii't la hgc lieu de' nghien 
cdu, thifc hdnh tinh hud'ng tu'dng dng vdi cdc ky 
nang nghiep vu cua thd'm phan, luat su", kiem sat 
vien trong cac ITnh vifc cua hoal ddng td'tung, xet 
\d d tda an Viet Nam^ 

Dd'i vdi cdc chu'dng trinh diio Eao can bd EU' 
phap. giang vien thifdng cung ea'p ngudn tai lieu 
de hpe vien tra cifu hoae cung cd'p cho hoe vien 
hd sd ve an ie. hu'dng diin de hp nam difdc loan 
bd ndi dung, sau do thu'c hanh Ihao luan hodc 
ddng vai trong cac hoat ddng giai quye't vu viec. 
Sau dd. giang vien se khai quat ky nang xd Iy 
cua tham phan. ludt su'. kiem sdt vien trong mdi 
vu viec va tinh huo'ng tifdng tif. Tuy nhien, hoat 
ddng sddung an Ie trong cac chu'dng Irlnh dao lao 
edn bd tif phdp d Viet Nam van chifa ddp dng day 
du nhu cau ddt ra tdcdng tac phat trien an Ie ma 
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Viet Nam dang irie'n khai. eung nhif \ eu cau dai 
ra td ehien Iifpc hdi nhap qud'e te' cua da't nifdc 
trong xu the' dp dung dn le trong boat ddng tif 
phap va dao tao nghe Luat. 

Vi vdy. de ldng cifdng ndi dung, each thdc dao 
tao ve dn le cho dpi ngu cdc ehdc danh ttf phap. 
tru'dc he't can xay difng mdt mdn hpe ddc lap ve 
ky nang cua tham phdn, kiem sdt vien, ludi sir 
lien quan de'n dn le trong phan cdc mdn hgc tif 
chgn thupc cac chu'dng trinh dao tao theo tin chi. 
ddng thdi phai cd cac luyen tap an le Eu'dng dng. 
Ben canh dd, cac cd sd dao tao cdc chu'c danh lif 
phdp can cung ea'p cac tai lieu hu'dng ddn, binh 
luan cua ede chuyen gia trong va ngoai nu'dc de' 
giang vien, hpc vien cd the vien dan. phdn tich 
ede dn le dien hinh. 

Ngoai ra, can da'y manh hoat ddng nghien cdu 
khoa hgc phue vu cho viec tang cifdng sd dung 
dn le trong chifdng trinh dao tao cac chdc danh Eif 
phdp. Hien nay, boat dOng nghien cdu khoa hge 
vd dn le cung ngay eang phdt trien, cd rd't nhieu 
edng trinh nghien edu khoa hge, hdi thao, bdi 
viet, bao cdo ciia cdc nha nghien cdu ve an le dd 
du'de edng bd', bd sung va hoan thien cho he 

Ihd'ng ly luan ve dn Id. Nhdng k. . • ii^mem >;ay 

difng. sddung dnle eua cac nu'dc uen the -Jidiva 

kha nang dp dung dn le vao Viei N.nn ludn du'de 

eac ehuyen gia nghien cdu. chao luan. Viec 

nghien cdu an le eua edc qudc gia tren the gidi 

khdng chi giup cac chuyen gia lap phdp ma cdn 

giup ca ngifdi day, ngu'di hpe tie'p can. thifc hanh 

phu'dng phap hoc tap ciia cac nifdc lien ti^n la 

nghien edu tinh hud'ng thife tiln hdn la dp dung ly 

thuye't Ihuan tiiy. 

Hdn hS't, cdc cdsd dao tao ddi ngu tham phdn, 

kie'm sdt vien, luaE sif can tang cifdng boat ddng 

binh ludn an le vdi sif tham gia cua giang vien, 

hge vien, ede tham phan ed uy tin, kinh nghiem 

va cdc chuyen gia phdp ly. Tie'p do, bo sung 

tuyen tap dn le eiia Tda dn nhan ddn td'i eao, cac 

lai lieu nghien cdu, tap hua'n ve sd dung dn Ie 

trong va ngoai nu'dc vao he thd'ng hge lieu bat 

huge Clia cae chifdng irinh dao tao. Dd'y manh 

hoat ddng phd'i hdp gida giang vien cac cd sd ddo 

tao vd tha'm phan, kie'm sdt vien, luat sif trong 

qua trinh nghien edu, sd dung, cdng bd' va phdt 

trie'n an Id d Viet Nam** • 
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ABSTRACT: 
Case law has an important and long-standing role in countries with a common law .system. 

Case law tends to be widely applied in counuies with a civil law system. It poses an urgent need 
for the study on theoretical and practical issues relating to case law as well as training of judges, 
prosecutors and lawyers to apply case law in Vietnam. This paper proposes suitable solutions to 
promote the use of case law injudicial activities and legal traming activities. 

Keywords: Using case law, training of judicial officials, legal profession, law. 
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