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T6m tat: 
Luat Bao ve nguoi tieu diing nam 2010 va Bg luat Dan sir nam 2015 

da dua ra cac ca che kiem soat hmh thiic va npi dung ciia dieu khoan 
mau trong hgp dong theo mau va dieu kien giao dich chung voi chu 
dich la "bao dam su binh dang giiia cac ben", Mac du vay, cac co che 
kiem soat nay mot mat chua thirc su phat huy hieu qua, mat khac luon 
ham chiia nii ro la sv can thigp thai qua cua Nha nuoc vao quan h? 
hop dong dan den kim ham, tham chi triet tieu nhiing gia tri nen tang 
c6a qua trinh cai each phap luat huong toi tu do hgp dong a Viet Nam. 
Vi vay, bai viet de xuat tiep nhan hoc thuyet cong bang de lu^n giai 
khdng chi nhu cSu kiem sodt dieu khoan mau ma con cho phep danh 
gia miic dp can thiet va tuong xung cua cac co che can thi?p vao 
quySn tir do hpp dong de dam bao su cong bang (bao gom c6ng bang 
thii tuc va cong bang npi dung) trong quan h^ hgp dong. 

Abstract: 

The Consumer Protection Law of 2010 and the Civil Code of 2015 
provide legal mechanisms for controlling the form and substance of 
the standard terms m standard contract form and general conditions 
with an aim of "ensuring the equality between contracting parties". 
However, the current mechanisms, on one hand are not really effective 
and on the other hand, there is always a risk that the state's excessive 
interference in the contractual relationship, which leads to inhibiting 
or even eliminating the fundamental values of the legal reform process 
towards the freedom of contract in Vietoam. Therefore, this article is 
proposed to adopt the theory of fairness not only to justify the 
necessity for controlling standard terms, but also to assess the 
adequacy and proportionality of the mechanisms that interfere with 
contractual freedom to ensure the faimess (including procedural and 
substantive faimess) in contracting relations. 
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1. Nguyen t5c tir do hop dong va nhu 
cau kiem soat tinh cong b5ng ciia dieu 
khoan mau 

1.1. Tir do hpp ddng 
Vdi tu each la nguyen tac nen tang ciia 

phap luat hpp ddng, tu do hop ddng duac th6 
hien dudi hai khia canh. Mot mat, cac ben 
dupc quyhn tu minh muu cSu Igi ich tu quan 
he hop ddng thdng qua viec (i) tu do quy^t 
dinh cd giao ket hay khdng giao k8t hop 
ddng, (ii) tu do quyet djnh giao k t̂ hop ddng 
vdi bat !^ chu the nao va (iii) tu do thoa 
thuan thiet ke cac dieu khoan rang bupc cac 
ben. Mat khac, tu do hgp ddng cdn dupc 
nhan manh khia canh loai tnr su can thiep 
ciia Nha nudc vao ndi dung ctia hgp ddng. 
V^ nguyen tic, khi xem xet heu hgp ddng cd 
hieu luc giua cac ben hay khdng, Toa an se 
danh gia qua trinh thoa thuan lieu hai ben da 
thuc su dat dugc su thdng nhSt y chi hay 
chua, thay vi viec danh gia xem lieu cac kdl 
qua cua su thoa thuan dd cd cdng bang va 
hgp ly hay khdng'. 

Ly thuyet luat hgp ddng cd dien phuang 
Tay dugc xay dung dua tren hai gia thi^t ca 
ban phan anh thuc tien giao ket hgp ddng 
vao the ky thu 19'. Gia thiet thii nhat la viec 
cac ben tham gia quan he hgp ddng dupc cho 
la cd nang luc dam phan va ky k6t hop ddng 
ngang bang nhau ("equal bargaining power" 
assinnption). Ngoai trii mdt sd trudng hgp 
lien quan den hpc thuyet bao ve ngudi chua 
thanh nien, hoac ngudi cd nang luc hanh vi 
dan sir ban che... luat hgp ddng ve nguyen 

tac phan anh y niem ca ban ciia phap Iw 
dan su la cac ca nhan binh quyen dan su co 
dia vj phap ly ngang nhau. Gia thiet thii ha' 
la viec xem xet qua trinh xac lap hop ^ong 
la qua trinh dam phan, thuang lupng; tron̂  
dd, cac ben cd ca hpi mac ca vdi nhau ve 
timg dieu khoan hop ddng ("individually 
negotiated term" assumption). Dua tren hai 
gia thiet dd, luat hgp ddng cd dien cho rang, 
tu do hgp ddng se tu dpng dan tdi cong bang 
trong ndi dung hgp ddng: mot khi cac ben 
tham gia cd nang lyc dam phan ngang bang 
nhau da thuc su thuong lugng, thoa hiep vdi 
nhau ve timg di6u khoan cua hop dong, thi 
ket qua cua su thoa thuan do phai dupc suy 
doan la k t̂ qua cdng bing cho ca hai ben. 
Bdi le, cac chu thd tu, hon ai hk, la ngudi 
hieu rd nhat nhu ciu va Igi ich cua ban than, 
mdt hpp ddng cdng bang la hpp dong, theo 
do cac ben da tu do thoa hiep va thoa thuan 
- "gui dit contratuel, dit juste "̂  

Nhu cdu kiim soat tinh cong bdng cua 
dieu khodn mdu 

Thach thiic ca ban ddi vdi ly thuyet cd 
dien ve tu do hgp ddng la thuc tien giao ket 
hgp ddng trong xa hdi hien nay da cd su thay 
ddi dang ke so vdi md hinh trudc day. Qua 
trinh cdng nghiep hoa va toan ciu hoa da 
thiic day viec su dung cac di6u khoan miu 
trong cac hop ddng theo mau va didu kien 
giao dich chung do mdt ben soan thao'', ben 
ddi tac chi cd tha Xhh hien y chi bing viec 
chap nhan hoac tu chdi giao k t̂ thay vi 
thuang lugng, thoa hiep tiing dî u khoan cua 

1 SeeP.SAtiyah, An Introduction to the Law ofContract, 5th edn (Clarendon Press, Oxford 1995) 282 
2 M Chen-Wishart, 'Regulatmg Unfair Terms' in L Gullifer and S Vogenauer (eds), English and European 

Perspectives on Contract and Commercial Law Essays in Honour of Hugh Beale (Hart Publishing Oxford 
2014)107 

3 Cham ngon nay dugc cho r k g gan han voi Fouillee, La science sociale contemporaine (1880), 410 theo 
Abegg, Andreas, and Annemarie Thatcher, 'Review Essay-Freedom ofContract m the 19th Century: 
Mythology and the Silence of the Sources-Sibylle Hofer's Freiheit ohne Grenzen? Privatrechtstheoretische 
Diskussionen im 19 Jahrhundert'(2004) 5.1 German Law Journal 5 

4 Hien nay trong phap luat Viet Nam ton tai cac quy dinh rieng re v8 hop d6ng theo miu va di6u kien giao 
dich chung, Tuy nhien, chiing toi cho rang mac dii co su khac biet giua khai niem Hop ddng theo mau va 
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hgp ddng*. Trong xa hdi Vi?t Nam ngay nay, 
dieu kien giao dich chung da phd bien den 
muc mdt ca nhan hiu nhu khdng the tham 
gia ddi sdng dan s\r bing each giao ket cac 
hap ddng trong ITnh vuc ngan hang, bao 
hiem, dich vu van tai, viin thdng, truyen 
hinh... neu khdng chap nhan cac dieu kien 
giao dich chung do mdt bdn thuang nhan 
soan san. 

Su phd bien ciia cac dieu khoan mau 
trong hgp ddng theo mau va dieu kien giao 
dich chung thuc te da lam bien ddi can ban 
cac gia thiet nen tang cua luat hgp ddng cd 
dien. Thir nhdt, trai vdi gia thiet qua trinh 
xac lap hgp ddng la qua trinh dam phan, 
thuang lugng; trong dd, cac ben cd ca bdi 
mac ca vdi nhau ve timg dieu khoan hop 
ddng; dac trung cua dieu khoan man la nd 
dugc don phuang soan thao bdi mdt ben, 
ben ddi tac khdng the cd anh hudng, tac 
dpng dang ke den npi dung cua hgp ddng. 
Thie hai, dieu khoan mau dugc sii dung chu 
yeu trong quan he tieu diing; trong do, tdn 
tai su bat can xiing ve nang luc dam phan va 
ky ket hgp ddng giiia thuang nhan va ben 
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yeu the han la ngudi tieu dung. Do do, 
chiing ta cd quyen hoai nghi rang, lieu cham 
ngdn 'qui dit contratuel, dit Juste'cua luat 
hgp ddng cd dien cd cdn hgp ly va phii hgp 
ddi vdi thuc tien giao ket hop ddng hien nay 
hay khdng. Tren thuc te, khong khd de nhan 
ra, ngay cang phd bien cac hgp ddng theo 
miu va dieu kien giao dich chung chiia dung 
cac dieu khoan mau bat cong thai qua vai 
ngudi tieu diing. 

Xuat phat tii ly do tren, nhieu he thdng 
tai phan tren the gidi, trong dd cd Viet Nam, 
da xay dung nhiing ca che phap ly de kiem 
soat dieu khoan mau. Chang han, ke thira cac 
ca che kiem soat hinh thiic va npi dung dieu 
kien giao dich chung trong Luat Bao ve 
ngudi tieu dimg nam 2010 (Luat BVNTD 
2010), Bd luat Dan sir nam 2015 (BLDS 
2015) da lan dau tien ghi nhan quy dinh 
chung tai Dieu 406 mang tinh nguyen ly 
rang "Dieu kien giao dich chung phdi bdo 
ddm si^ binh ddng giira cdc ben ". Day la 
tuyen ngdn phap ly het sue quan trpng nhan 
manh chii dich lap phap rd rang cua BLDS 
2015 la Bd luat nay ghi nhan va se dam bao 

Dieu kifin giao djch chung (trong do cac dieu kien giao dich chung, thong thuang khong nam trong ban hop 
dSng, no CO thS dupc quy djnh trong cac van ban rieng mien la duoc ben cung cap dich vu cong bo cong 
khai), nhung, dieu quan trpng hon can nhan manh la ca hai khai nî m nay deu cung chi den mot hien tupng 
khi ma cac dieu khoan mau do mot ben don phucmg soan thao hoac cong bo va dupc su dung tren thuc te 
vcri doi tdc ma khong can co su thoa thuan, mac ca ve noi dung cua dieu khoan mau do. Binh luan so 2 cua 
Dieu 2.1.19 ciia Bg nguyen tac UNIDROIT ve Hgp dong Thuong mai quoc te da mieu ta mgt each chinh 
xac dac trung do nhu sau: "Y§u to quyet djnh khong phai la hinh thirc trong do cac dieu khoan nay dupc 
trinh bay (vi du: cac dieu khoan nay dupc chiia dung trong van ban rieng hay trong chinh hgp dong; cac 
dieu khoan nay dupc ban hanh duai dang ban in san hay chi dugc luu trii online), cung khong phai nguoi 
soan thao cac dî u khoan mdu (chinh la mgt trong cac ben, hay hiep hpi thuong mai hay nghe nghiep...), 
hay so lugng (bao gom toan bg cac dieu khoan lien quan den tat ca cac khia canh hen quan ciia hgp dong 
hay chi mpt hay hai dieu khoan, chang han dieu khoan mien trir trach nhiem hoac dieu khoan trgng tai). 
Yeu to quyet dinh la viec thuc te cac dieu khoan nay da dugc soan san de sii dung chung, nhieu 13n lap di 
lap lai va trong truong hpp do, dugc su dung thyrc s\r boi mpt ben khong dira tren su thuong lugng voi phia 
ben kia". Xem nguyen ban tieng Anh tai http://www.unidroit.org/mstruments/commercial-contracts/unidroit-
principles-2010/415-chapter-2-formation-and-authority-of-agents-section-1 -formation/897-article-2-1-19-
contracting-under-standard-terms, truy cap 14.2.2020. 
Ve lich sir ra dai va phat trien ciia dieu khoan mau, xem Friednch Kessler, 'Contracts of Adhesion-Some 
Thoughts About Freedom ofContract' (1943) 43 Colum. L. Rev. 630; Nguyin Nhu Phat, Mgt s6 vdn dk ly 
luan xung quanh Luat Bao ve quyen lpi nguai tieu dung; http://www.vca.gov.vn/NewsDetail.aspx?ID= 
1289&CateID=80, truy cap ngay 14/2/2020. 
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thi hanh cac dieu kien giao dich chung cho 
den chimg nao cac dieu kien giao dich chung 
bao dam su binh dang giiia cac ben. 

Tuy nhien, vdi tu each la quy tic phap ly, 
quy dinh chimg nay ciing tao ra cac thach 
thiic Idn ve giai thich phap luat trong viec 
danh gia thirc te khi nao dieu kien giao dich 
chung da thoa man yeu cau "bao dam su binh 
dang giiia cac ben"? Dieu nay dac biet quan 
trpng trong bdi canh Viet Nam, khi ma chiing 
ta CO the phai ddi dien vdi viec giai thich qua 
rpng quy pham nay, dan den viec can thiep 
thai qua vao quyen tu do hgp dong ciia cac 
ben. Hoac ngugc lai, chiing ta se vap phai van 
de giai thich qua hep quy pham den miic lam 
suy giam hieu qua cua ca che kiem soat tinh 
cdng bang ciia dieu kien giao dich chung. 

De gdp phan lam sang td van de tren, 
chiing tdi de xuit ap dung each tiep ĉ n hpc 
thuyet cdng bang (fairness-based approach) 
de luan giai nhu cau kiem soat dieu kien giao 
dich chung va danh gia tinh tuong xiing va 
hgp ly cixa cac ca che kiem soat̂ . Hpc thuyet 
nky nhan manh triet ly ciia viec kiem soat 
di6u kien giao dich chung la de hudng tdi 
dam bao tinh cdng bing trong quan h? hgp 
ddng, trong do bao gdm ca cdng bang thii tuc 
(procedural fauness) va cdng bang ndi dung 
(substantive fairness)'. 

Cdng bang ndi dung quan tam true tiep 
den cac ndi dung ciia cac dieu khoan ciia hgp 
ddng, nd dat cau hdi lieu cac quyen va nghia 
vu phat sinh tir hgp ddng cd the hien su bat 

can xiing thai qua, bit Igi cho ben yeu the 
trong quan he hgp ddng hay khdng .̂ 

Cdng bing thu tuc, trai lai khdng quan 
tam true tigp ddn npi dung ciia hop ddng ma 
quan tam den hoan canh, quy hinh, thu tiic 
cac ben giao kk hgp ddng; nd dat cau hoj 
lieu cac ben cd dugc hao ca hdi da biSt, dS 
hidu va d̂  danh gia dugc hau qua phap ly 
trudc khi thS hien y chi giao k t̂ hpp dong 
hay khdng .̂ 

Can cir vao miic dp tac ddng cua Nha 
nudc vao quan he hgp dong, viec dam bao 
cdng bang thu Uic chi ddi hdi tac dpng d miic 
dp thip ban thdng qua ap dat cac nghia vu 
lien quan d^n thdng tin giiia cac ben; ttong 
khi do, vi?c dam bao cdng bing ndi dung ddi 
hdi tac dOng d miic dp cao han, ddi hdi xem 
xet true ti6p ndi dung ciia cac dieu khoan cua 
hgp ddng. Bdi le su can thiep true tiep ciia 
Nha nudc vao danh gia ndi dung hgp ddng 
ludn ham chiia rui ro cua su can thiep thai 
qua la Nha nudc "viet hgp ddng thay cho cac 
ben", nen cac giai phap hudng tdi cdng bang 
thu tuc se dugc im tien ap dung trudc cac 
giai phap hudng tdi cdng bang ndi dung. 
2. Cong bing thu tuc 

Thach thiic dau tien nay sinh ciing viec 
ap dung cac dieu khoan mau lien quan den y 
chi dich thuc ciia ngudi tieu dung khi hp gia 
nhap vao cac hgp ddng vdn dugc soan san 
bdi ben thuang nhan. Cu tha, cd hai quan 
ngai ve "chit lugng" ciia su thS hien y chi 
ngudi tieu dung vdi tu each la ben gia nhap 

18 

Mac du cac tranh l u ^ vk tinh cong bang trong quan he h(^ d6ng c6 lich sii lau doi, nhung CHRIS WILLET 
vaTHOMAS WILHELMSSON co vai tro quan trgng nen tang trong viec phat tnin hpc thuygt cong b5ng 
trong kilm soat diau kien giao dich chung. Xem Wilhelmsson, T., 'Control of unfair contract terms and 
social values: EC and Nordic approaches' (1993) 16.3 Journal of Consumer Policy 435; WiUett C, Fairness 
in Consumer Contracts: The Case of Unfair Terms (Ashgate Publishing, 2007); Wilhelmsson T and Willett 
C, 'Unfair terms and standard form contracts' G. Howells, I. Ramsay, T. Wilhelmsson and D. Kraft (eds). 
Handbook of Research on International Consumer Law (Edward Elgar Publishing 2010) 158. 
Willett C, Faimess in Consumer Contracts: The Case of Unfair Terms (Ashgate Publishing, 2007), 50. 
Ibid; SASmith'InDefenceof Substantive Fauness'(1996) 112 Law Quarterly Review 138. 
Willett C, Faimess in Consumer Contracts: The Case of Unfau- Terms (Ashgate Publishing, 2007), 55. 
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hgp ddng: Thu nhdt, li?u hp cd thuc sy y 
thuc duge su tdn tai cua cac dieu khoan mau 
hay khdng; Thu hai, gin liSn vdi hien tugng 
phd bien la do tinh phiic tap, da dang, phd 
bien ciia hgp ddng theo mau va dieu kien 
giao dich chung trong ddi sdng, ngudi tieu 
dung thudng ky nhung khdng dpc hgp ddng 
theo man va dieu kien giao dich chung (sign-
ing-without-reading phenomenon)'°. Ca hai 
trudng hop nay deu dan den tinh trang bat 
cdng bang trong qua trinh giao ket hgp ddng. 
Vi vay, hpc thuyet cdng bang ddi hdi: 

Ben scan thao cac dieu khoan mau phai 
ap dung cac bien phap cin thiSt va hgp ly da 
tao cho ben gia nhap cd ca hpi nhan biat 
dugc cac dieu khoan dd; 

Diau khoan mau phai dugc soan thao va 
trinh bay theo ngdn ngii va tha thiic dan gian 
ma ngudi tieu dung binh thudng cd tha hiiu 
dugc y nghia phap ly cua nd. 

2.1. Yeu cdu ve viec trao c<f hpi hpp ly 
cho ben doi tdc nh^n biet dieu khodn mdu 

Hien nhien, cac diau khoan mau do mpt 
ban don phuang ban hanh khdng duang 
nhian lam phat sinh quyan va nghia vu hgp 
ddng rang bupc ben ddi tac. Theo nguyen tac 
truyen thdng ve giao ket hgp ddng, dd mdt 
dieu khoan mau do mpt ben dan phuang 
soan thao trd thanh mdt phan cua hgp ddng 
thi dieu khoan dd phai dugc chap nhan bdi 
phia ben kia. Tuy nhien, thuc te trong rat 
nhiau tinh hudng, ngudi tieu dung mac du 
chap nhan ldi da nghi, nhimg khdng co kha 
nang biet den sy tdn tai cua tat ca cac dieu 
khoan mau, bdi cac dieu khoan nay khdng 
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nhat thiat hien dien trong van ban hop ddng, 
hoac cac dieu khoan mau dugc trinh bay 
dudi dang thuc ma ban dugc 6.h nghi binh 
thudng khdng tha ngd tdi. 

Phap luat Viet Nam da bude diu xay 
dung ca che de dam bao cho ben giao ket cd 
ca hdi dugc tiep can va tim hidu ndi dung 
cua cac dieu khoan mau trudc khi the hien y 
chi chap nhan hgp ddng. Ke thiia cac quy 
dinh cua Luat BVNTD 2010'\ ngay tai dinh 
nghia cua hgp ddng theo miu, BLDS 2015 
da quy dinh rang, bdn de nghi phai trao cho 
ben kia mdt "thdi gian hgp ly" de can nhac, 
trudc khi chap nhan de nghi hgp ddng'^, 
ddng thdi nhan manh "diau kien giao dich 
chung chi cd hieu luc vdi ban xac lap giao 
dich trong trudng hgp didu kien giao dich 
nay da dugc cdng khai da ban xac lap giao 
dich biat hoac phdi biet ve dieu kien do"^^. 
Dac diam ciia each tiep can nay la d chd, nd 
cho rang ben sir dung dieu khoan theo miu 
chi can phai "cdng khai hoa" dieu kien giao 
dich chung, va khi do ngudi tieu diing phai 
cd nghia vu tu minh tim hieu VQ ndi dung 
cua dieu kien giao dich chung do. 

Ve ca ban, each tiep can nay ve ca ban 
ciing tuang tu cac thdng le dugc thira nhan 
rpng rai tren the gidi. Chang ban Diau 
2:104(1) Bd nguyen tic luat hop ddng chau 
Au (PECL)''' quy dinh: "Cac diau khoan 
mau... chi cd the dugc vien dan chdng lai 
ben ddi tac nau ban vien dan cac diau khoan 
mau do da tien hanh cac bien phap hpp ly de 
lam cho ben ddi tac nhan biet dupc cac dieu 
khoan do trudc hoac trong khi giao ket hgp 
ddng". 

10 De Geest, Gerrit, 'Signing Without Reading' m Encyclopedia of Law and Economies' Basic Are^ of Law, 
Springer, (2015). 

11 DiSu 17 va Di6u 18 cua Luat BVNTD 2010. 
12 Diau 405 BLDS 2015. 
13 Digu 406 BLDS 2015. 
14 VS chiic nang, sii menh va clu tnic ciia PECL xem Ole Lando and Hugh Beaie (eds). Principles of European 

Contract Law, Parts I and II Combined and Revised, The Hague etc. 2000. 
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Ben canh dd, Diau 2:104(2) Bp nguyen 
tac luat hgp ddng chau Au nhin manh ring 
viec mpt ban dan thuan da cap tdi cac diiu 
kien giao dich chung trong hgp ddng (chang 
han thdng qua dudng hyperlink) la khdng dii 
de cau thanh cac bien phap hgp ly da lam 
cho ben ddi tac nhan biet dugc cac dieu 
khoan dd. 

Nhu vay, theo thdng le qudc th, viec mdt 
ben chi dan chieu den su ton tai cua diiu 
khoan miu khdng dugc coi la du de bien didu 
khoan dd trd thanh mdt phan ciia hgp ddng. 
Thay vi vay, de dam bao cdng bing thii tuc 
trong giao ket ddng, ben dua ra dieu khoan 
mau dd can phai dap ling nghia vu tich cue 
thdng qua viec trao cho ben ddi tac mdt "ca 
hdi hgp ly" da hieu biet va danh gia ve ndi 
dung ciia dieu khoan miu dd. Cac quy dinh 
trong BLDS 2015 dudng nhu tiem can phan 
anh triet ly tren, nhung vdi each thiat ka nhu 
hien nay, cd the din den each giai thich rat 
hep la viec coi "cdng khai hoa" didu kien 
giao dich chung la bien phap duy nhat can va 
du de bao ve ben ddi tac; trong khi dd, ddi 
hdi ciia cdng bang thu tuc khdng chi dimg lai 
d dd, ma phai hudng den viec ban ddi tac 
thyc su cd ca hdi nhan dien dupc cac quyen 
va nghia vu ciia minh khi giao ket hgp ddng. 

2.2. Yeu cdu ve ngdn ngit vd the thirc 
trinh bay dieu khodn mdu 

Hpc thuyit cdng ly thu tuc khdng chi 
quan tam ddn viec ngudi tieu dimg "biat" 
den nd ma cdn ddi hdi hgp ddng theo mau 
va diiu kien giao dich chung phai dupc soan 

thao va trinh bay theo ngon ngu va each thuc 
than thien di hp cd thi "hiiu" dugc ndi dung 
ciia chiing mdt each tdt nhit. Trong do, d̂ c 
biet quan trpng la thiic diy viec sir dung cac 
ngdn ngii dan gian, ban che tdi da viec su 
dung eac thuat ngii phap ly han lam, phiic 
tap ham chiia nhiing in y phap ly khd hidu 
ddi vdi ngudi tieu dung. Yau cau tren dugc 
thira nhan rdng rai tren tha gidi. Chang ban, 
phan anh thuc tien chung d cac qudc gia 
chau Au, Diiu 11.9:402 cua Bd khung tham 
chiiu chung'= (hudng tdi hai hoa hoa luat tu 
d chau Au) vdi tieu di su minh bach cua cac 
diiu khoan hop dong miu quy dinh rang 
"cac diiu khoan miu phai dugc soan thao va 
trinh bay dudi mdt ngdn ngir dem gian va de 
hiiu (plam and intelligible language)'^ Triet 
ly cua quy dinh nay nham hudng tdi tao ca 
hdi cho ngudi tiau dung cd the nhan thiic diy 
dii va chinh xac dugc ndi dung cua cac 
quyen va nghia vu phat sinh tir cac dieu 
khoan mau va qua do dua ra cac lua chpn 
duy ly quyit dinh giao ket hay khdng giao 
kethppddng'^. 

CJ Viet Nam, mac dii BLDS 2015 khdng 
true tiep diau chinh van de nay, nhung Luat 
BVNTD 2010 nhan manh rang, hgp ddng 
theo mau va dieu kien giao dich chung phai 
the hien bang van ban, ngdn ngii cua hgp 
ddng phai rd rang, de hieu'̂ . Tiap do, Nghi 
dinh sd 99/2011/ND-CP cua Chinh phii 
hudng dan thi hanh Luat BVNTD quy dinh 
chi tiit rang, ngdn ngii hgp ddng theo miu 
va dieu kien giao dich chung sii dung bing 
tiing Viet, ndi dung phai ro rang, de hiiu; cd 
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\k chiic nang, sii menh va cau tnic cua DCFR, xem Von Bar, Chnstian, Eric Clive, and Hans Schuhe-
Nolke. Principles, defimtions and model rules of European private law: draft common frame of reference 
(DCFR). Walter de Gruyter, 2009. 
Xem Di^u 11.9:402 Von Bar, Christian, Eric Chve, and Hans Schulte-Nolke Principles, defimtions and model 
mles of European pnvate law: draft common frame of reference (DCFR). Waher de Gruyter, 2009, 658. 
Von Bar, Christian, Enc Chve, and Hans Schulte-Nolke. Principles, definitions and model rules of European 
private law: draft common frame of reference (DCFR). Walter de Gmyter, 2009, 659. 
Xem Di^u 14 LBVNTD 2010. 
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chu it nhit la 12; nin giiy va mau muc thi 
hien npi dung phai tuang phan nhau'̂ . 

Hidn nhien, cac quy dinh tren se khong 
cd hieu qua tren thuc te niu khdng di kem 
voi he thdng chi tai hieu luc. Tren the gidi, 
ve CO ban, cd the nhan dipn hai each thiic 
tiep can da xii ly vi pham nghia vu soan thao 
va trinh bay diiu khoan miu dudi mdt ngon 
ngu dan gian va di hieu. Cach tiep can thii 
nhat mang tinh truyin thdng la vien dan hpc 
thuyet cd dian ""contra proferentem "; theo 
dd, khi dieu khoan khdng cd npi dung rd 
rang, thi dugc uu tien giai thich theo hudng 
ngugc lai vdi lpi ich cua ben soan thao ra 
dieu khoan dd "̂. Cach tiep c$n thir hai xem 
xet ydu cau ve su " khdng minh bach" 
(non-transparency) cua dieu khoan mau la mpt 
trong nhung yeu td cau thanh cac dieu khoan 
mau bat cdng (unfair terms); va nhu vay, nd cd 
the dan den hau qua la tuyen vd hieu dieu 
khoan dd̂ .̂ Trong bdi canh phap luat thuc dinh 
hifn nay d Viet Nam, phuang an kha di nhit la 
hinh dung hpc thuyet '^contra proferentem " 
nhu che tai de khuyen khich viec soan thao 
cac dieu khoan mau theo ngdn ngii dan gian 
va de hieu. Tuy nhien, trong tuang lai, neu 
chiing ta hoan thien hpc thuyet ve cdng bang 
npi dung, each tiep can thii hai se ddng vai 
trd quan trpng tao ra sir lien h? hiru ca giua 
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cdng bang thu t\ic va cdng bang npi dung 
trong kiem soat dieu khoan miu. 

3. Cong bang noi dung 
Mac du cac bien phap hudng tdi dam 

bao cdng bang thu tuc ddng vai trd quan 
trpng giiip ngudi tiau dung "hieu biet" sy tdn 
tai va npi dung ciia cac dieu khoan miu di 
dua ra cac quyet dinh duy ly vi viec gia nhap 
hay khdng gia nhap hgp dong, cac bien phap 
n^y rd rang la khdng dii hieu luc de loai bd 
cac dieu khoan mau bat cdng - diiu khoan 
tao ra su bat can xiing thai qua ve quyen va 
nghia vu giua cac ban. Nhieu nghien cuu da 
chiing minh rang, bdi le cac dieu kien giao 
dich chung da trd nen qua phd biin trong ddi 
sdng hang ngay, nen ngudi tidu dung thdng 
thudng dua ra su lua chpn la khdng dpc cac 
dieu khoan mau ngay ca khi chiing dugc 
soan thao va trinh bay theo each dan gian^̂ . 
Tham vao dd, ngay ca sd it ngudi tieu dung 
dpc cac dieu khoan dd, hp ciing thudng 
khdng thyc su hieu dugc he qua phap ly an 
dang sau chiing^^ 

Vi the, ben canh yau td cdng bang thu 
tuc, cdng bang ndi dung nhan manh su can 
thiet ciia cac ca chd cho phep kiem soat tryc 
tiep npi dung cua hgp dong theo man va dieu 
kien giao dich chung de vd hieu boa cac dieu 
khoan bat cdng (neu cd). Ve ca ban, cd the 

19 Xem Dieu 7 Nghi dinh so 99/2011/ND-CP ciia Chinh phii hudng dan thi hanh LBVNTD 2010. 
2 0 Xem them Boardman, Michelle E. Contra Proferentem: The Allure of Ambiguous Boilerplate, Michigan 

Law Review (2006): 1105-1128; Horton, David. Flipping the Script: Contra Proferentem and Standard 
Form Contracts. U. Colo. L. Rev 80 (2009): 431. 

21 Cach tiep c^n nay dupc de xuat trong DCFR, xem Diiu 11.-9:407 (Factors to be taken into account in 
assessing unfaimess), Von Bar, Christian, Eric Clive, and Hans Schulte-Nolke. Principles, definitions 
and model rules of European pnvate law: draft common frame of reference (DCFR). Walter de Gruyter, 
2009, 679. 

22 Trong mpt nghien ciiu khao sat 48154 luat nguoi tieu dung giao ket hpp dong theo mau 6 tren thi truimg 
lixang phan mem a My, Marrota-Wurgler chi ra ring chi 0.2% nguoi diing dpc dieu khoan mau trong do. 
Xem Yannis Bakos, Florencia Marotta-Wurgler and David R. Trossen, 'Does Anyone Read the Fine Print? 
Consumer Attention to Standard-Form Contracts' (2014) 43 J. Legal SUid. I (2014), 

23 Shrouel Becher and Esther Unger-Aviram, 'The Law of Standard Form Contracts: Misguided Intuitions 
and Suggestions for Reconstruction' (2010) 8(3) DePaul Business and Commercial Law Journal 199, 214; 
Russell Korobkin, 'Bounded Rationality, Standard Form Contracts, and Unconscionability' (2003) 70 The 
University of Chicago Law Review 1203, 1220. 
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Ben canh dd, Diiu 2:104(2) Bd nguyen 
tac luat hgp ddng chau Au nhin manh ring 
viec mdt ben don thuin di cap tdi cac diiu 
kien giao dich chung trong hpp ddng (chang 
ban thdng qua dudng hyperlmk) la khdng du 
de cau thanh cac bien phap hgp ly de lam 
cho ben ddi tac nhan biet dupc cac dieu 
khoan do. 

Nhu vay, theo thdng le qudc ti, viec mot 
ban chi din chieu dan su tdn tai cua diau 
khoan mau khdng dugc coi la du de bidn dieu 
khoan dd trd thanh mdt phin ciia hgp ddng. 
Thay vi vay, de dam bao cdng bang thu tuc 
trong giao kit ddng, ben dua ra didu khoan 
miu dd can phai dap ling nghTa vu tich cyc 
thong qua viec trao cho ban ddi tac mpt "ca 
hpi hop ly" da hieu biet va danh gia ve ndi 
dung cua dieu khoan miu dd. Cac quy dinh 
trong BLDS 2015 dudng nhu ti?m can phan 
anh triet ly tran, nhung vdi each thiat ke nhu 
hipn nay, cd tiia dan den each giai thich rat 
h?p la viec coi "cdng khai hoa" dieu kien 
giao dich chung la bien phap duy nhat can va 
dii de bao ve ben ddi tac; trong khi do, ddi 
hdi ciia cdng bang thu tuc khdng chi dimg lai 
d dd, ma phai hudng den viec ben ddi tac 
thyc su cd ca hdi nhan dien dupc cac quyan 
va nghia vu cua minh khi giao ket hgp ddng. 

2.2. Yiu cdu ve ngon ngd- vd thi thwc 
trinh bdy dieu khodn mdu 

Hpe thuyet cdng ly thu tyc khdng chi 
quan tam den viec ngudi tieu dimg "biit" 
dan nd ma cdn ddi hdi hgp ddng theo miu 
va dieu kien giao dich chung phai dugc soan 

thao va trinh bay theo ngdn ngu va each thuc 
than thien di hp cd thi "hiiu" dupc ndi dung 
cua chiing mpt each tdt nhit. Trong dd, d̂ c 
biet quan trpng la thiic diy viec sit dung cac 
ngdn ngu dan gian, han chi tdi da viec su 
dung cac thuat ngu phap ly ban lam, phiic 
tap ham chua nhiing in y phap ly khd hidu 
ddi vdi ngudi tieu dimg. Yeu cau tren dugc 
thira nhan rdng rai tren the gidi. Chang ban, 
phan anh thyc tiin chung d cac quoc gia 
chau Au, Diiu IL9:402 ciia Bd khung tham 
chieu chung'̂  (hudng tdi hai hoa hoa luat tu 
d chau Au) vdi tieu de sy minh bach cua cac 
dieu khoan hgp ddng mau quy dinh rang 
"cac diiu khoan miu phai dugc soan thao va 
trinh bay dudi mdt ngdn ngii dan gian va da 
hiiu (plain and intelligible language)'^. Triet 
ly cua quy dinh nay nham hudng tdi tao ca 
hpi cho ngudi tieu dimg cd thd nhan thiic day 
dii va chinh xac dugc npi dung ciia c^c 
quyan va nghia vu phat sinh tir cac dieu 
khoan mau va qua do dua ra cac lya chpn 
duy ly quydt dinh giao kat hay khdng giao 
kathgp ddng'̂ . 

0 Viet Nam, mac du BLDS 2015 khdng 
true tiep diau chinh van de nay, nhung Luat 
BVNTD 2010 nhan manh rang, hgp ddng 
theo mau va dieu kien giao dich chung phai 
the hien bang van ban, ngdn ngii ciia hgp 
ddng phai rd rang, di hiiu'^. Tiip do, Nghi 
dinh sd 99/2011/ND-CP cua Chinh phii 
hudng dan thi hanh Luat BVNTD quy dinh 
chi tiet rang, ngdn ngu hgp ddng theo miu 
va didu kien giao dich chung sit dyng bang 
tiang Viet, npi dung phai ro rang, di hiiu; cd 
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Ve chiic nang, sii menh va cau tnic ciia DCFR, xem Von Bar, Christian, Eric Clive, and Hans Schulte-
Nolke. Principles, definitions and model mles of European private law: draft common frame of reference 
(DCFR). Walter de Gmyter, 2009. 
Xem DiSu 11.9:402 Von Bar, Chnstian, Eric Chve, and Hans Schulte-Nolke. Principles, defimtions and model 
mles of European private law: draft common frame of reference (DCFR). Walter de Gruyter, 2009, 658. 
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chii it nhit la 12; nin giiy va mau muc thi 
hien npi dung phai tuang phan nhau'^ 

Hien nhien, cac quy dinh tren se khdng 
cd hieu qua tren thyc ti niu khdng di kem 
vdi he thdng chi tai hieu lyc. Tren thd gidi, 
vi CO b^n, cd thi nh^ dien hai each thiic 
tidp can di xii ly vi pham nghia vy scan thao 
va trinh bay dieu khoan mau dudi mpt ngdn 
ngu don gian va dl hieu. Cach tiep can thii 
nhat mang tinh truyen thdng la vien dan hpc 
thuydt cd dien "contra proferentem "; theo 
do, khi dieu khoan khdng cd npi dung ro 
rang, thi dugc uu tien giai thich theo hudng 
ngugc lai vdi lpi ich cua ban scan thao ra 
dieu khoan dd °̂. Cach tiep can thit hai xem 
xet yau cau ve sy " khdng minh bach" 
(non-transparency) cua dieu khoan miu la mot 
trong nhiing yen td cau thanh cac dieu khoan 
mau bat cdng (unfair temis); va nhu vay, nd cd 
tha din dan hau qua la tuyen vd hieu dieu 
khoan dd '̂. Trong boi canh phap luat thyc dinh 
hien nay d Viet Nam, phuang an kha di nhat la 
hinh dung hpc thuyet ''contraproferentem" 
nhu che tai de khuyan khich viec soan thao 
cac dieu khoan mau theo ngdn ngii don gian 
va de hieu. Tuy nhian, trong tuang lai, neu 
chiing ta hoan thien hpc thuyit vi cdng bing 
ndi dung, each tiep can thii hai se ddng vai 
trd quan trpng tao ra sy lian he huu ca giiia 
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cdng bang thii tuc va cdng bing ndi dung 
trong kiem soat diiu khoan mau. 

3. Cdng bang npi dung 
Mac du cac bien phap hudng tdi dam 

bao cdng bing thii tuc ddng vai trd quan 
trpng giiip ngudi tieu dung "hiiu biit" sy tdn 
tai va ndi dung ciia cac diiu khoan miu di 
dua ra cac quyat dinh duy ly vi viec gia nhap 
hay khdng gia nhap hgp ddng, cac bien phap 
nay ro rang la khdng du hieu lyc de loai bd 
cac dieu khoan mau bat cdng - diiu khoan 
tao ra sy bat can ximg thai qua ve quyen va 
nghia vu giiia c^c bdn. Nhiiu nghien ciiu da 
chiing minh rang, bdi le cac diiu kien giao 
dich chung da trd nen qua phd biin trong ddi 
sdng hang ngay, nen ngudi tieu dimg thdng 
thudng dua ra sy lya chpn la khdng dpc cac 
dieu khoan man ngay ca khi chiing dugc 
soan thao va trinh bay theo each dan gian^̂ . 
Them vao dd, ngay ca sd it ngudi tieu dimg 
dpc cac dieu khoan dd, hp ciing thudng 
khdng thyc sy hieu dugc he qua phdp ly in 
dang sau chiing". 

Vi tha, ban canh yau td cdng bang thu 
tyc, cdng bang ndi dung nhan manh sy can 
thiet cua cac ca chd cho phep kiem soat tryc 
tiep ndi dung ciia hop ddng theo man va dieu 
kien giao dich chung de vd hieu hoa cac dieu 
khoan bit cdng (neu cd). Ve ca ban, cd the 

19 Xem Dieu 7 Nghj dinh so 99/2011/ND-CP ciia Chinh phii hucmg dan thi hanh LBVNTD 2010. 
2 0 Xem them Boardman, Michelle E. Contra Proferentem: The Allure of Ambiguous Boilerplate. Michigan 

Law Review (2006): 1105-1128; Horton, David. Flipping the Script: Contra Proferentem and Standard 
Fomi Contracts. U. Colo. L. Rev 80 (2009): 431, 

21 Cach tigp can nay dupc dS xuit trong DCFR, xem Diiu 11.-9:407 (Factors to be taken into account in 
assessing unfaimess), Von Bar, Christian, Eric Clive, and Hans Schulte-Nolke. Principles, definitions 
and model mles of European private law: draft common frame of reference (DCFR). Walter de Gmyter, 
2009,679. 

22 Trong mgt nghien clhi khao sdt 48154 iupt nguoi tieu diing giao ket hpp d6ng theo miu d tren thi \nxim% 
lixang phan mem is My, Marrota-Wurgler chi ra rSng chi 0.2% nguai diing dpc diSu khoan miu trong do. 
Xem Yannis Bakos, Florencia Marotta-Wurgler and David R. Trossen. 'Does Anyone Read the Fine Print? 
Consumer Attention to Standard-Form Contracts' (2014) 43 J. Legal Stud. 1 (2014). 

23 Shmuel Becher and Esther Unger-Aviram, 'The Law of Standard Form Contracts: Misguided Intuitions 
and Suggestions for Reconstmction' (2010) 8(3) DePaul Business and Commercial Law Journal 199, 214; 
Russell Korobkin, 'Bounded Rationality, Standard Form Contracts, and Unconscionability' (2003) 70 The 
University of Chicago Law Review 1203, 1220. 
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hinh dung hai each tiep can hudng tdi bao 
dam cdng bang npi dung trong viec kiam 
soat cac diau khoan mau. Thir nhdt, dua ra 
mdt dieu khoan chung mang tinh nguyen ly 
dinh nghia the nao la dieu khoan bat cdng 
(unfair terms). Thir hai, dua ra mpt danh 
muc mang tinh liet ke nhiing dieu khoan nao 
se duang nhien vd hieu. Trong nhieu he 
thdng phap luat, de dam bao hieu qua kiem 
soat didu khoan bat cdng, cd su ket hpp cua 
ca hai each tiep can tren-''. 

Ddi vdi he thdng phap luat Viet Nam, 
nha lam luat dudng nhu da cd nhung bude 
di than trpng de kiem soat tinh cdng bang ndi 
dung dieu khoan mau. Luat BVNTD 2010 
da liet ke chin loai dieu khoan mau mang 
tinh bat cdng se duang nhian khdng cd hieu 
lyc neu dugc ap dung vdi ngudi tiau diing^^ 
Tiip dd, Diiu 406 BLDS 2015 vdi tiau d i 
"Diiu kien giao dich chung trong giao ket 
hop ddng" da quy dinh. ''Dieu kien giao dich 
chung phdi bdo ddm su binh ddng giira cdc 
ben. Tnrang hpp dieu kien giao dich chung 
CO quy djnh ve mien trdch nhiem ciia ben 
dua ra diiu kien giao dich chung, tdng trdch 
nhiem hodc hai bo quyen lpi chinh ddng cua 
ben kia thi quy dmh nay khong co hieu lire, 
trir truong hap co thoa thudn khac " 

Quy dinh nay lai cd hai diem cai each 
dang k i so vdi co che kidm soat tinh cdng 
bing cua hgp ddng theo mau va dieu kien 
giao dich chung trong Luat BVNTD. Tht> 
nhdt, vdi tu each la Bp luat gdc ciia he thdng 
luat tu, cd pham vi dieu chinh tat ca cac quan 
he dan sy theo nghia rpng, nen quy dinh nay 
ciia BLDS cd thi dupc ap dung cho tit ca 
cac loai hgp ddng. Diiu dd cd nghia ta ngay 
ca giao dich giira thuang nhan vdi nhau, neu 

cd sir dung cac diau khoan mau, thi cung 
phai chiu sy kiim soat v i tinh cdng bang do\ 
vdi npi dimg diiu khoan dd. Thu hai, BLDS 
2015 da iin diu tien quy dinh chung mang 
tmh nguyen ly "Diiu kien giao dich "^^""^ 
phdi bdo ddm sic binh ddng giUa cdc ben ". 
Mac dii day la quy dinh phin nhiiu mang 
tinh tuyen ngdn phap ly, nhung viec thiet lap 
mdt yeu ciu chung di dinh hinh chuan muc 
phap ly cho cac ben nhu quy dinh hen la chi 
diu cin thiit cd vu cho no luc xay dung ca 
chi kiim soat diiu kien bit cdng hoan hao 
ban trong tuong lai. 

3.1. Mo hinh kiim sodt npi dung dieu 
khodn mdu trong phdp luat Vi^tNam hi^n 
hdnh 

Quy dinh quan ypng nhit cua phap luat 
Viet Nam hien nay diiu chinh viec kiem soat 
npi dung ciia diiu khoan mau chinh la Deu 
16 Luat BVNTD 2010, yong dd liet ke chin 
loai diiu khoan hgp ddng se khdng cd hieu 
luc vai ngudi tidu dung neu dugc dua vao 
hgp ddng theo miu va dieu kien giao dich 
chung. Cd thi phan loai cac dieu khoan do 
vao ba nhdm nhu sau: 

Nhom thd nhdt bao gdm cac diau khoan 
cho phep loai trir hoac gidi han trach nhiem cua 
thuang nhan ddi vdi ngudi tieu dung. Cu thd: 

Diau 16.1.(a) Loai tni trach nhiem cua 
td chiic, ca nhan kinh doanh hang hda, dich 
vy ddi vdi ngudi tiau diing theo quy dinh ciia 
phap luat; 

Dieu 16.1.(b) Han che, loai trir quyen 
khiau nai, khdi kien ciia ngudi tiau dimg; 

Dieu 16.1.(g) Loai trir trach nhiem ciia 
td chiic, ca nhan kinh doanh hang hda, dich 
vu yong trudng hop td chiic, ca nhan kinh 

24 Ching han Di§u BLDS Diic (Dieu 307-309), xem ban dich tieng Anh tren http://www.gesetze-im-
interaet.de/englisch_bgb/index.hnnl; tmy cap ngay 14/2/2020; BLDS Ha Lan (Di6u 6:233- 6'237), xem 
ban dich tiing Anh tren http://www.dutchcivillaw,com/1 egislationydcctitle6655.htm; tmy cap ngay 
20/1/2015, tmy cap ngay 14/2/2020. 

25 Dî u 16 Luat BVNTD 2010. 
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doanh hang hda, dich vu ban hang hda, cung 
ling dich vu thong qua ben thii ba. 

Nhom thd hai bao gdm cac dieu khoan 
trao cho thuang nhan quyen don phuang 
quyet dinh: 

Dieu 16.1 .(c) cho phep td chiic, ca nhan 
kinh doanh hang hda, dich vy dan phuang 
thay ddi dieu kipn eua hgp ddng da thda 
thuan trudc vdi ngudi tieu dung hoac quy 
tac, quy dinh ban hang, cung ling dich vu ap 
dyng ddi vdi ngudi tieu dimg khi mua, su 
dyng hang hda, dich vu khong dugc the hien 
cu tha trong hgp dong; 

Dieu 16.1.(d) eho phep td chiic, ca nhan 
kinh doanh hang hda, djch vy dem phuang 
xac dinh ngudi tieu dung khong thuc hien 
mdt hoac rapt sd nghia vu; 

Dieu 16.1 .(d) cho phep td chiic, ca nhan 
kinh doanh hang hda, dich vy quy dinh hoac 
thay ddi gia tai thdi diem giao hang hda, 
cung img dich vy; 

Diiu 16.1 .(e) cho phep td chirc, ca nhan 
kinh doanh hang hda, dich vu giai thich hgp 
ddng trong trudng hgp dieu khoan cua hgp 
ddng dugc hidu khac nhau; 

Dieu 16.1 .(i) cho phep td chiic, ca nhan 
kinh doanh hang hda, dich vu chuyen giao 
quyin, nghia vu cho ben thii ba ma khdng 
dugc ngudi tieu diing ddng y. 

Nhom thir ba bao gom cac dieu khoan 
ngan can cac ben dupc hudng quyen tuang 
xiing: 

Dieu 16.1.(h) bat bupc ngudi tidu dimg 
phai tuan thu cac nghia vu ngay ca khi td 
chuc, ca nhan kinh doanh hang hda, dich vu 
khdng hoan thanh nghTa vy cua minh. 

Trong ca chd kiem soat hien hanh, Dieu 
16 Luat BVNTD 2010 mang tinh chit la 
dieu cam ciia luat. Tii gdc dp phap luiit dan 
su, dieu nay cd nghTa la khi ben thuang nhan 

NHA NUbc VA PHAP LUAT 

sir dung mdt trong sd dieu khoan nay trong 
hgp ddng, dieu khoan dd se duang nhien vd 
hieu (vd hieu tuyet ddi) do cd ndi dung vi 
pham dieu cam cua luat̂ .̂ Ve nguyen tac, 
each tidp can nay cua Luat BVNTD 2010 se 
cd tac dung tao nen ca chd kiam soat dieu 
khoan mau nhanh chdng va hieu qua, giam 
chi phi tiep can cho ngudi tidu diing hay giiip 
ngudi ban hanh dieu khoan mau cd the ty 
kiem soat tinh cdng bang cua cac dieu khoan 
do minh dua ra; qua do thiic day mpt ca che 
ngan chan viec ap dyng cac didu khoan 
khdng cdng bang ma khdng can dpi cd sy 
can thiep cua toa an hay ca quan hanh chinh. 

Ve ly thuyet, mpt dieu khoan se bi cam 
hoan toan neu hinh dung dugc trong mgi 
trudng hgp, dieu khoan dd ro rang la bat 
cdng, khdng dem lai bat ky Igi ich nao cho 
ngudi tidu dimg. Ngugc lai, neu khdng suy 
xet mdt each than trpng, viec cam doan hoan 
toan viec sit dung mdt diau khoan ma khdng 
danh gia diing mite vai trd cua cac dieu 
khoan do de diau tiat quan he hgp ddng giiia 
cac ben se t̂ o ra hieu ling ngugc, phan tac 
dyng. Dang tiec, trong mpt sd trudng hgp, 
quy dinh ciia Diiu 16 Luat BVNTD 2010 da 
khdng hinh dung hdt cac tinh nang ciia mpt 
sd didu khoan mau va can thiep thai qua vao 
quyin ty do hgp ddng. Dien hinh la cac quy 
dinh tai nhom thii hai cam viec sir dung cac 
dieu khoan mau trao cho thuang nhan quyen 
dan phuang quyet dinh trong mdt sd trudng 
hgp. Hien nhien, cac didu khoan trao quyen 
dan phuang quyet dinh mdt sd npi dung vao 
tay thuang nhan ty than tiem an nhung bat 
cdng cho ngudi tieu dimg. Tuy nhian, mdt sd 
loai dieu khoan nay, chang han dieu khoan 
cho phep diau chinh mdt sd ndi dung hgp 
ddng (variation clause) lai ddng vai trd quan 
trpng trong rat nhieu loai hpp ddng cd dac 
tinh la qua trinh thyc hien hgp ddng dien ra 

26 Xem Dieu 117 BLDS 2015. 
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lau dai, chiu sy chi phdi cua biin dpng thi 
trudng vi dy hgp ddng viin thdng^'. Trong 
nhiing tinh hudng bien dpng cua thi trudng, 
rd rang la bat kha thi cho thuang nhan niu 
bupc hp phai lien he va dam phan lai vdi timg 
khach hang de sira ddi hgp ddng. Vi thi, 
trong nhiing trudng hgp nay, thay vi cim 
hoan toan cac dieu khoan tren, phuang an tdi 
uu hem se la trao cho thuang nhan sy linh 
boat de siia ddi ndi dung hgp ddng ma van 
bao ve ngudi tieu dimg bang each trao cho 
hp mpt khoan tiidi gian hgp ly dd xem xet cac 
siia ddi va quyen dugc buy bd hgp ddng niu 
hp cam thay quyen lpi cua hp bi giam siit do 
sy sira ddi hgp ddng^^ Tdm lai, ben canh uu 
diem ndi trdi la tinh xac dinh, viec sii dyng 
each tiep can cam doan hoan toan nhu Dieu 
16 LBVNTD 2010 cd ban chi co him ia sy 
thidu linh boat, qua ciing nhac, khdng cho 
phep tinh toan den hoan canh, lmh vyc kinh 
doanh dac thu cua timg loai thi trudng. 

Han che thii hai cua ca cha hien hanh la 
viec thieu quy dinh chung mang tiiih khai 
quat da dinh hinh chuan muc kiem soat tmh 
bat cdng bang cua cac didu khoan miu. Hien 
nhien, danh myc cam tai Dieu 16 Luat 
BVNTD 2010 khdng thi bao quat tit ca cac 
dang thiic mdi cua cac dieu khoan bat cdng 
yen thi trudng. Do dd, hong trudng hgp xuat 
hien cac diiu khoan mdi bat cdng thai qua 
cho ngudi tidu dimg, nhung lai nam ngoai 
danh myc liet ke tai Diiu 16 Luat BVNTD 
2010, chimg ta se khdng co ca sd phap ly de 

kiim soat diiu khoan dd. Viec thiiu vaiig 
mpt diiu khoan quy dinh chung ddng nghTa 
vdi viec thieu vang mpt cdng cu quan trpng 
di thiit lap mpt ehuin myc vi tinh cdng 
bing yong phdp luat hgp ddng Viet Nam^ 
cung nhu dam bao tinh lmh boat cua ca che 
kiim soat trudc sy thay ddi nhanh chdng cua 
ddi sdng kinh td - xa hdi. 

Hirdng tdi hf thing kiim sodt ba tdng 
dam bdo cong bdng npi dung cua diiu 
khodn mdu 

Nhu ciu cip thiit di hoan thien che djnh 
kiim soat tinh cdng bing cua diiu khoan mau 
d Viet Nam hien nay la xay dyng quy dinh 
chung dinh nghia vi diiu khoan bat cdng de 
lam ca sd phap ly cho vipc danh gia tinh cdng 
bing cua tit ca cac dieu khoan mau. 

Hiu hit cac md hinh kiem soat tiiih bat 
cdng ciia cac dieu khoan man deu chiu anh 
hudng dang ki cua Chi thi sd 93/13/EEC cua 
Uy ban chau Au nam 1993 vi cac diiu 
khoan khdng cdng banĝ .̂ Chi thi nay khdng 
chi dan tdi su hai hoa boa phap luat d cac 
qudc gia chau Au ma din trd thanh mpt 
yong nhung dao luat ndi tieng nhit vi kiim 
soat tinh cdng bang ciia cac dieu khoan mau, 
va do do, chi it nen dugc xem xet nhu la xuat 
phat diam cho yanh luan ve mdt ca che hoan 
hao han trong viec kiam soat hgp ddng mau 
trong phap luat Viet Nara^". Trpng tam cua 
Chi thi nay la Dieu 3(1), dinh nghTa khai 
quat tieu chi cdng bang nhu sau: "Dieu 
khodn mdu^' Id bdt cong [vd vd hieu] neu 

11 Sunon Whittaker, 'Variation and Termination of Consumer Contracts' in Louise Gullifer and Stefan 
Vogenauer (eds) Enghsh and European Perspectives on Contract and Commercial Law: Essays in Honour 
of Hugh Beale (Bloomsbury Publishing, 2014) 199-225. 

28 Ibid. 
29 Council Directive 93/13/EEC of 5 April 1993 on unfafr terms in consumer contracts, OJ L95, 21/04/1993. 
30 v i tim anh huong cua Chi thi 93/13/EEC, xem Hugh Collins (ed). Standard Contract Terms In Europe: A 

Basis For And A Challenge To European Contract Law, Vol. 15 (Kluwer Law International, 2008) 
31 Tuy nhien cAn Imi y riing, theo quy dinh cua Chi thi 93/13/EEC, hai lo î dieu khoan mSu lien quan tr̂ ĉ 

tidp din gia ca va ddi tupng ciia hpp dong se khong thuoc pham vi danh gia tmh cong bang ciia Chi thi 
93/13/EEC Tn^t ly cua each t i ^ can tren la o cho, day dupe coi la dî u khoan quan trpng den miic ma 
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dieu khodn do di ngirac lg.i v&iyeu cdu ve str 
thien chi. ddn den mot sif bdt cdn xicng ddng 
ke doi v&i quyen vd nghia vu cua cdc ben 
phdt sinh tir hpp dong, gdy bdt lpi cho nguai 
tieu ddng". 

Theo dd, tieu chi chung de danh gia tuih 
cdng bang cua diiu khoan miu la: (i) sy bat 
can xiing dang kd ddi vdi quyen va nghTa vu 
cua cac ben gay bat Igi cho ngudi tiau dung; 
(ii) di ngugc lai vdi yeu cau ve sy thien chi. 

Mac du lpi tha Idn nhat cua dieu khoan 
chung nay la tinh Ihih boat giiip thich nghi 
vdi sy thay ddi cua ddi sdng xa hdi, nhung 
ddng thdi, do cac quy tac phap ly phai dam 
bao tinh xac dinh, bat cii mot dieu khoan 
chung nao ciing ddi hdi sy cy the boa thdng 
qua an le hoac cac cdng cu hd trg khac. Vi 
vay, chiing tdi cho rang, de bd sung cho dieu 
khoan chung do, can phai dua ra mdt danh 
muc cac dieu khoan mau ma thdng thudng 
se dugc suy doan la bat cdng cho ngudi tieu 
dimg, trir khi ben thuang nhan chiing minh 
dupc ngugc lai (greylist). Ben canh dd, viec 
quy dinh mdt danh muc cac dieu khoan mau 
duong nhien dupc coi la bat cdng trong mpi 
trudng hop (blacklist) nhu each tiep can hien 
hanh cua Luat BVNTD 2010 se cd tac dyng 
thuc day hipu qua qua trinh kiem soat tinh 
cdng bing kiem soat dieu kien mau, khdng 
can dpi cd sy danh gia ciia toa an hay ca 
quan hanh chinh. Tuy nhidn, nhu da phan 
tich, viec ban hanh danh muc nay se cd rui 
ro la khdng xem xet bet vai trd cua mot sd 
diiu khoan miu trong cac lmh vyc dac thu. 

NHA NUOC VA PHAP LUAT 

Vi vay, phuang an an toan la can phai thu 
hep dang ke danh muc cac dieu khoan duong 
nhien vd hieu tai Dieu 16 Luat BVNTD 
2010. Chang ban, chi mdt sd loai dieu khoan 
xam pham true tiep den quyen luat dinh mdi 
ndn dugc coi la bat cdng (va do dd vd hieu) 
trong mpi hoan canh, mpi ITnh vyc: 

Didu khoan cho phep loai tni mpi trach 
nhiem phap ly cua thuong nhan ngay ca 
trong trudng hgp gay tdn hai sire khoe va 
tinh mang ngudi tidu dimg; 

Diau khoan cho phep loai trir quyen 
khieu nai, khdi kien cua ngudi tiau diing; 

Dieu khoan cho phep thuang nhan cd 
ddc quyen trong viec giai thich cac dieu 
khoan cua hpp ddng. 

Cac loai dieu khoan khac cua Dieu 16 
chi nen dua vao danh myc suy doan la bat 
cdng di cho phep thuang nhan dugc quydn 
chiing minh tinh hiiu ich va cdng bang cua 
nd trong nhiing hoan canh dac biet. 

Tdm lai, sy ket hgp giiia quy dinh chung 
cd vai trd dinh nghia the nao la dieu khoan 
bat cdng, vdi danh myc cac dieu khoan 
duang nhien vd hieu (a blacklist) va dieu 
khoan dugc suy doan la vd hieu (a greylist) 
se tao nen ca che ba tang de kiem soat tinh 
cdng bing ciia dieu khoan man. LTU the cua 
CO che nay se cho phep ket hop uu diem cua 
quy dinh chung dinh nghTa dieu khoan bat 
cdng la tinh linh boat va ddng thdi giam thieu 
tinh bit dinh ciia nd thdng qua danh muc cac 
dieu khoan bi suy doan la bat cdng • 

nguoi tieu diing khong the khong biit vi no; ding thin, co che canh tranh tren thi tmong se tu dpng dieu 
tiet va dao thai cac dieu khoan d6 nSu no bit cong ma khong cin su can thipp cua Nha nuoc. Cach tiep can 
nay phan nao chiing to su dung hoa giiia nguyen tic tu do hpp dong va nguyen tac cong bang trong kiem 
soat dieu khoan mau a chau Au. Xem them Brandner and Ulmer, 'The Community Directive on Unfair 
Terms in Consumer Contracts: Some Critical Remarks on the Proposal Submitted by the EC Commission' 
(1991) 28 Conunon Market Law Review 647,656; Michael Schillig, 'Directive 93/13 and the "Price Term 
Exemption": A Comparative Analysis in the Light of the "Market for Lemons" Rationale' (2011) 60(4) 
Intemational and Comparative Law Quarterly 933. 
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