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Tém tit:

Luit Bdo v¢ pgudi tiéu ding nim 2010 va BJ ludt Dan sy nim 2015
da dua ra cic co ché kiém soat hinh thire va néi dung cua diéu khoan
méu trong hep déng theo m3u va diéu kign giao dich chung véi chu
dich 12 “bio dam sy binb ding gia cic bén”. Mac di vay, cc ca ché
kiém soat nay mét mat chua thuc sur phat huy hiéu qua, mit khac luén
ham chira ri ro 13 sy can thi¢p thai qua ciia Nha nude vao quan h¢
hop ddng din dén kim ham, tham chi triét tiéu nhu'ng gid tri nén tang
cua qud trinh cai cch phép luat hudng téi ru do hop déug & Vigt Nam.
Vi viy, bar viét de xudt tiép nhdn hoc |huyel cong biing dé lugn giai
khéng chi nhu cu kiém soét diéu khoan miu ma con cho phép dénh
gid muc do cin thiét va ruong ximg cia cac co ché can thigp vao
quyén ty do hop dong dé dam bao sy cdng bing (bao gbm cong bing
this tyc va cong bing néi dung) trong quan h¢ hop deng.

Abstract:

The Consumer Protection Law of 2010 and the Civil Code of 2015
provide legal mechanisms for controlling the form and substance of
the standard terms 1n standard contract form and general conditions
with an aim of “ensuring the equality between contracting parties”.
However, the current mechanistms, on one band are not really effective
and on the other hand, there is always a risk that the state's excessive
interference in the contractual relationship, which leads to inhibiting
or even climinating the fundamental values of the legal reform process
towards the freedom of contract in Vietnam. Therefore, this article is
proposed to adopt the theory of fairmess not only to justfy the
necessity for controlling standard terms, but also to assess the
adequacy and proportionality of the mechanmisms that interfere with
contractual freedom to cnsure the faimess (1ncluding procedural and
substantive faimess) in contracting relations.
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1. Nguyén tic ty do hop ddng va nhu
cdu kiém soat tinh cong bing ciia didu
khoin miu

L1. Twdo hop dong

Vi tu cich 12 nguyén tic nén tang caa
phap luat hop déng, tu do hop dong duoc thé
hi¢n duéi hai khia canh. Mét mat, céc bén
duge quyén ty minh muu céu loi ich fr quan
hé hop dong théng qua viéc (i) tr do quyét
dinh c6 giao két hay khong giao két hop
dbng, (if) nr do quyét dinh giao két hop déng
véi bat ky chu thé nao va (iii) ty do thoa
thudn thiét ké cac diéu khoan rang budc cac
bén. Mat khac, nr do hop d[ing con duge
nhin maoh khia canh loai trir su can thiép
cua Nha nuéc vao ndi dung cia hop ddng.
Vé nguyén thc, khi xem xét liéu hop dong c6
hiéu luc gilra cac bén hay khong, Toa an sé&
danh gia qua trinh thoa thujn liéu hai bén da
thuc sy dat duoc sy théng nhit ¥ chi hay
chua, thay vi vi¢c danh gia xem liéu cc két
qua cua sy thoa thuin d6 c6 cong bing va
hop ly hay khéng'.

Ly thuyét luat hop déng cé dién phuong
Ty dugc xay dung dua trén hai gia thiét co
ban phan anh thyc tién giao két hgp ddng
vao thé ky thir 192, Gia thiét thir nhét 14 vigc
cac bén tham gia quan h¢ hop dong duge cho
1a ¢6 nang luc dam phan va ky két hop déng
ngang bing nhau (“equal bargaining power”
assumption). Ngoai trir mét sb truong hop
lién quan dén hoc thuyét bao vé ngudi chua
thanh nién, ho3c ngudi ¢é nang luc hanh vi
dan sy han ché... luat hop dong vé nguyén

thc phan 4nh y niém co ban cuia phap it
dén s 1a cac ca nhan binh quyén din s¢ €
dia vj phép 1y ngang nhau. Gia thiét thu ha!
la viéc xem xét qua trinh xéc lap bhop dong
12 qué trinh dim phan, thuong luong; T0M8
d6, cic bén c¢6 co hoi mic ca voi nhau Ve
timg diéu khoan hop déng (“individually
negotiated term” assumption). Dya (rént bal
gia thiét do, luat hop ddng c dién cho ribg,
tu do hop dong sé tw ddng dan t6i cong bing
trong ndi dung hop dong: mot khi cac bén
tham gia c6 nang luc dam phan ngang bing
nhau da thyc sy thuong lugng, thoa hiép "6“
nhau vé timg diéu khoan ciia hop dong, thi
két qua cia sy thoa thugn do phai dugc suy
doan 1 két qua cong bang cho ca hai bén.
Boi 1€, cac chu thé tu, hon ai hét, 12 ngudi
hiéu rd nhat nhu ciu va loi ich cua bin thén,
mot hop ddng cong bang 1 hop dong, theo
d6 c4c bén da tu do thoa hiép va thod thudn
-“qui dit contratuel, dit juste™.

Nhu ciu kiém sodt tinh cong bing cia
diéu khodn méu

Théch thirc co ban déi véi ly thuyét cb
dién vé nr do hop dong I thyc tién giao két
hop ddng trong xa héi hién nay da c6 su thay
ddi dang ké so voi mé hinh trude day. Qua
trinh cong nghiép hod va toan chu hoa da
thic diy vic sir dung cac diéu khoan mau
trong céc hop dong theo miu va diéu kién
giao dich chung do mét bén soan thio®, bén
d6i tac chi ¢ thé thé hién y chi bing viéc
chap nhan hodc fir chéi giao két thay vi
thuong luong, thoa hiép img diéu khoan coa

1 See P.S Atiyab, An Introduction to the Law of Contract, 5th edn (Clarendon Press, Oxford, 1995), 282,

~

M Chen-Wishan, ‘Regulating Unfar Terms' in L Gullifer and S Vogenauer (eds), English and European

Perspectives on Contract and Coramercial Law Essays in Honour of Hugh Beale (Hart Publishing Oxford

2014) 107

3 Chim ngdn nay duge cho ring gan lién v Fouillée, La science sociale contemporajoe (1880), 410 theo
Abegg. Andreas, and Annemaric Thatcher, ‘Review Essay-Freedom of Coptract i the 19th Century:
Mythology and the Silence of the Sources-Sibylle Hofer’s Fretheit ohne Grenzen? Privatrechtstheoretische
Diskussionen im 39 Jahrhunden’ (ZOQJ) 5.1 German Law Journal §

4 Hién nay. trong phap luat Vagt Nam t6n a1 cac quy dinh riéng r& vé hop déng theo mau va di¢u ki¢n giag
dich chung. Tuy nhién, ching t61 cho ring mac di ¢é su khic biét giira khai niém Hop doag theo miu v;
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hqp ddng®. Trong x4 hoi Viét Nam ngay nay,
diéu kién giao dich chung da phé bién dén
muc mot cé nhan héu nhur khéng thé tham
gia doi séng dan sir bing cach giao Két cac
hop déng trong linh vyc ngan hang, bio
hiém, dich vu van tai, vién théng, truyén
hinh... néu khéng chip nhan cic diéu kién
giao dich chung do mét bén thuong nhédn
soan sin.

Sur phd bién cua cac didu khoan miu
trong hop déng theo miu va diu kién giao
dich chung thye té 4a 1am bién ddi can ban
céc gia thiét nén tang clia lujt hop dong cb
dién. Thir nhdt, tréi véi gia thiét qua trinh
xéc 1ap hop ddng 14 qua trinh dam phén,
thuong lugng; trong do, cac bén ¢6 co hoi
méac cd voi nhau vé n‘mg didu khoan hop
dong, dic trung cua didu khoan miu 14 né
dugc don phuong soan thao bdi mét bén,
bén déi tac khoug thé ¢ anh hucmg, tac
dong dang ké dén noi dung cua hop déng.
77111 hai, diéu khoan miu dugc sir dung chu
yeu trong quan h¢ ueu dung; trong do, tdn
tai sir bét cin ximg vé niing lyc dam phan va
ky két hop ddng gitta thuong nhan va bén
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yéu thé hon la nguéi tiéu ding. Do do,
chiing ta cd quyen hoai nghi rang, liéu chdm
ngdn ‘qui dit contratuel, dit juste’ ciia luét
hop dbng cb dién c6 con hop ly va phi hop
d6i v6i thyc tién giao kel hop dong hién nay
hay khdng. Trén thuc té, khong kho dé nhan
ra, ngay cang phd bién cac hop dong theo
méu va diéu kién glao dich chung chira dymg
céc diéu khoan mu bét cong thai qua véi
ogudi tiéu dung.

Xuat phat tir 1y do trén, nhiéu hé théng
tai phan teén thé gidi, trong d6 c6 Viét Nam,
di xéy dyng nhimg co ché phap ly dé kiém
soat diéu khoan mu. Ching han, ké thira cac
co ché kiém soat hinh thirc va ndi dung diéu
kién giao dich chung trong Ludt Bao vé
nguoi tiéu ding ndm 2010 (Luat BVNTD
2010), B luat Dan sy nim 2015 (BLDS
2015) da l4n dAu tién ghi nhan quy dinh
chung tai Diéu 406 mang tinh nguyén ly
ring “Piéu kién giao dich chung phai bao
ddm sy binh dding giita cdc bén”. Day 1
tuyén ngén phap 1y hét sirc quan trong nhin
manh chi dich 1ap phép 6 rang cia BLDS
2015 1a B§ luét nay ghi nhan va sé dam bao

Dleu kién gtao dich chung (trong d6 c4c dicu kién gmo dich chung, thong thuomg khong nim trong ban hep
ddng, n6 cb thé duqc quy dinh t‘rong c4c van ban riéng mién 12 duge bén cung cip dich vy cdng b6 cong
khai), nhung, dwu quan trong hon can nhin manh 14 ca hai khéi ni¢m nay déu cing chi dén mét hign fuqng
khi ma c4c diéu khoan mau do mét bén don phuong soan thao hoac cong b va dugc sur dung trén lh\rc t
vm d8i tdc ma khéng cin cé sy thoa thuan, mAc cave ndi dung cua diéu khoan mau d6. Binh luin s6 2 cla
Dréu 2.1.19 cia Bd nguyén lac UNIDROIT vé Hop dong Thuong mai quéc té da mxcu ta mét céch chinh
x4c ddc tnmg dé nhu sau: “Yéu 16 quyét dinh khong phai la hioh thirc trong dé cde didu khoan nay duge
trinh bay (vi du: céc di¢u khoan nay dugc chira dymg trong van ban riéng bay trong chinh hgp ddng; cic
déu khodn nay dugc ban hénh duéi dang ban in sin hay chi dugc luv i online), ciing k.hong phai ngudi
soan thao cac diéu khoan miu (chinh la mt trong cac bén, hay hi¢p bér thuong mai hay nghc nghiép...),
hay 6 Jugng (bao gém toan b cac dleu khoan lién quan den tat ca cac khia canh hién quan cua hop déng
hay chi m¢t hay hai diéu khodn chéng han diéu khodn min trir trach nhi¢m hodc didu khoan trong tar).
Yéu b quyét dinh 12 vige thuc (€ cdc diéu khodn nay da dugc soan sin dé sir dyng chung, nhiéu lin lap di
I3p 1ai va trong tneomg hop d6, dugce sir dung thyc sy bai mot bén khong dyra trén sy lhum\g lu(mg v(n phla
bén km Xem nguyén ban tiéng Anh ml http://www.unidront. oryms..u..mm
principles-2010/415-chapter-2-formati d-authority-of- t tion- | -formation/897-article-2-1-19-
contracting-under-standard-terms, lmy cép 14.2.2020.

V¢ ljch sir ra d&i va phat tridn cia diu khoan mau, xem Friedrich Kessler, ‘Con(racls ofAdheswn Some
Thoughts About Freedom of Contract” (1943) 43 Colum. L. Rev. 630; Nguyén Nhu Phat, Mét 56 vén dé Iy
luan xung quanh Lut Bdo vé quyén loi ngudi tiéu ding; http://www.vca.gov.vn/NewsDelail.aspx?1D=

1289&CatelD=80, truy cip ngay 14/2/2020.
N NGHIEN CUU 17
S0 6(406) - 73/2020°\ LAP p"Ap



http://www.unidroit.org/mstruments/commercial-contracts/unidroitprinciples-2010/415-chapter-2-formation-and-authority-of-agents-section-1
http://www.unidroit.org/mstruments/commercial-contracts/unidroitprinciples-2010/415-chapter-2-formation-and-authority-of-agents-section-1
http://www.vca.gov.vn/NewsDetail.aspx?ID=
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thi hanh cac diéu kién giao dich chung cho
dén chimg nio cic didu kién giao dich chung
bio dam sy binh ding gita cic bép.

Tuy nhién, véi tw cach 14 quy tic phap Iy,
quy dinh chung nay ciing tao ra cdc thich
thire 16n vé giai thich phap luat trong vigc
dénh gi4 thyc té khi nao diéu kién giao dich
chung da thoa min yéu cAu “béo dam su binh
ding giita cc bén™? Pidu nay dic biét quan
frong trong bdi canh Viét Nam, khi ma ching
ta c6 thé phai déi dién véi viée giai thich qud
réng quy pham nay. din dén viéc can thiép
thai qua vao quyén ty do hop dong cha cdc
bén. Hodc nguoc lai, ching ta sé vap phai vin
d& giai thich qué hep quy pham dén mirc 1am
suy glam hiéu qua cba co ché kiém soét tinh
cdng bing ciia diéu kién giao dich chung.

Dé gép phan lam sang to vin dé trén,
ching t6i d& xudt 4p dung cach tiép can hoc
thuyet cong bang (falmess based approach)
dé luan giai nhu ciu kiém so4t diéu kién giao
dich chung va danh gia tinh tuong ximg va
hop 1y cita céc co ché kiém sodt’. Hoc thuyét
néy ohan maoh triét 1y coa viéc kiém soét
diéu kién giao dich chung la dé huomg t6i
dam bdo tinh cong béng frong quan h¢ hgp
déng, trong dé bao gbm ca cng bing tha tuc
(procedural fairness) va cong bang ndi dung
(substantive faimess)’.

Cbng bing ndi dung quan tam truc tiép
dén cac ni dung caa cac didu khoan cia hop
dbng, n6 dat cau hoi liéu cac quyen va nghia
vu phét sinh tir hop déng c6 thé hién sy bét

o

: e
cn ximg théi qué, bét lgi cho bén yéu the
trong quan hé hop dt;mg hay khong®.

Cong béng thi tyc, trdi lai khéng quan
tam truc nep dén ndi dung cua hop dong ma
quan t3m dén hoan canh, quy trinh, tht fuc
cac bén giao két hop dong; no dat cau hoi
lleu chc bén ¢6 duge trao co hoi dé biét, dé
hiu va dé dénh gia dugc hdu qua phap ly
trude khi thé hign ¥ chi giao két hop dbng
hay khéng®.

Cin cir vao mirc do tac dong ctia Nha
nuéc vao quan hé hop déng, viéc dam béo
cbng bang thii tyc chi doi hoi tac dong & mie
d6 thip hou thong qua ap dit céc nghia v
lién quan dén théng tin gxua cac bén; trong
khi do, viéc dam bao cong bang n6i dung doi
hoi tac dong & muc do cao han, 401 hoi xem
xét rruc tiép ndi dung cua cac diéu khoan cua
hop dong. Bai 1€ su can thiép truc tiép cla
Nha nuéc vao danh gia ndi dung hgp déng
ludn ham chira rii ro cua sy can thiép thai
qua 1 Nha niréc “viét hop dong thay cho c4c
bén”, nén cac giaj phap hudng téi cong biing
thi tuc sé dugce wu tién 4p dung trude cac
gidi pbap hubuog 161 cong bing ndi dung.

2. Céng bing thii tyc

Théch thic diu tién nay sinh cung vide
4p dyng c4c diéu khoan mau lién quan dén y
chi dich thye cia nguol tleu dung khi ho gla
nhép vao cic hop dong vén duoc soan sin
bai ben lhucmg nhin. Cu thé, ¢6 hai quan
ngai vé “chét lugng” ciia sy thé hién y chi
ngudi tiéu ding véi tr cAch 14 bén gia nhap

Mac di cAc tranh luin vé tinh céng bing irong quan hé hqp dbng cé lich sir lau dai, nh\mg CHRIS WILLET

va THOMAS WILHELMSSON €6 vai trd quan trong nén tang trong viée phét trién hoc thuyét céng bing
trong kiém sodt diéu kién giao dich chung. Xem Wilbelmsson, T., *Control of unfair contract terms and
social values:; EC and Nordic approaches’ (1993) 16.3 Journal ofConsumer Policy 435; Whllett C, Faimess
in Consumer Contracts: The Case of Unfair Terms (Ashgate Publishing, 2007); Wilhelmsson T and Willete
C, 'Unfair terms and standard form contracts’ G. Howells, I. Ramsay, T. Wilhelmsson and D. Kraft (eds),
Handbook of Rescarch on International Consumer Law (Edward Elgar Publishing 2010) 158.

Willett C, Fairness in Consumer Contracts: The Case of Unfair Terms (Ashgate Publishing, 2007), 50,
Ibid; SA Smith ‘In Defence of Substantive Fairness’ (1996) 112 Law Quarterly Review 138.

8 :Z:I‘PNH‘::" / 86 6(408) - T3/2020
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hop dong Tlm nhal liéu ho c¢é thuc su y
thirc dugc sy tdn tai cua cc didu khoan miu
hay khong; Thir hai, 2in lidn véi hién t'u’cmg
pho bién Ia do tinh phirc tap, da dang, pho
bién ciia hgp déng theo mau va didu kién
giao dich chung trong d&i song, ngudi tiéu
dung thudng ky nhimg khéng doc hop ddng
theo mAu va diéu kién giao dich chung (sign-
ing-without-reading phcnomenon)‘° Ca hai
tru'(mg hop ndy déu din dén tinh trang. bt
cong bing trong qué trigh giao két hop dong.
Vi vy, hoc thuyét cong bang doi hoi:

Bén soan thio c4c diéu khoan mAu phai
4p dung céc bién phap cin thiét va hop Iy dé
tao cho bén gia nhap c6 co hoi nhan bibt
dugc cac didu khoan do;

Diéu khoan mAu phai dugc soan théo va
trinh bay theo ngdn ngir va thé thirc don gian
ma ngudi tiéu dung binh thuéng c6 thé hiéu
duoc y nghia phép Iy clia no.

2.1. Yéu céu vé vigc trao co hpi hop Iy
cho bén dbi téc nhin biét didu khodn méu

Hién nhién, cac didu khoan miu do mét
bén don phuong ban hanh khéng duong
nhién 1am phét sinh quyén va nghia vy hop
dfmg rang bude bén 46 tac. Theo nguyén thc
rruyen théng ve giao két hop ddng, dé mét
diu khoan mAu do mdt bén don phuong
soan théo trés thanh mot phin ciia hop déng
thi diéu khoan d6 phai duoc chép nhin boi
phia bén kia. Tuy nhién, thye té trong rit
nhiéu tinh huéng, ngudi tidu dung mic di
chip nhdn loi dé nghi, nhung khéng c6 kha
ning biét dén sur ton tal cia tAt ca cac didu
khoan mAu, bdi cic diéu khoan nay khong
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nhat thiét hign dién trong vin ban hop dong,
hoic eic diéu khoan miu duge trinh bay
duéi dang thirc ma bén duge d& nghj binh
thuomg khdng thé ngd (6i.

Phép luat Vigt Nam da budc diu xdy
dmg co ché d& dam béo cho bén giao két ¢o
co hdi dugc tiép can va tim hiu ndi dung
ciia c4c diéu khoan miu truéc khi thé hién ¢
chi chap ohan hop ddng. Ké thira cac quy
dinh ciia Luat BVNTD 2010“ ngay tai dinh
nghia cua hop dong theo mAu, BLDS 2015
d3 quy dinh rang, bén d& nghi phai trao cho
bén kia mdt “thdi gian hop 197 dé can nhic,
trwéc khi chdp nhdn dé nghi bop déng",
ddng thyi nhin manh “diéu kién giao dich
chung chi ¢o hiéu lyc véi bén xac 1ap giao
dich trong trudmg hop diéu kiéo giao dich
nay da duqc cong khai dé ben xéac lap giao
dich biét hodc phai blet vé diéu kién d6™.
Pic dlem chia cAch tiép cannay la o chd, né
cho rang bén sir dung diéu khoan theo miu
chi cin phai “cong khai ho4” diéu kién giao
dich chung, va khi d6 ngudi tiéu ding phai
¢4 nghia vy tu minh tim hiéu vé noi dung
cia diéu kién giao dich chung dé.

V& co ban, cach tidp can ndy vé co bin
ciing twong tir cac thong 18 dugc thira nhin
rong rdi trén thé gisi. Ching han Diéu
2:104(1) Bo nguyén tic ludt hop déng chau
Au (PECL)* quy dinh: “Céac didu khoan
méu... chi co thé dugc vién dan chong lai
bén abi tac neu bén vién din cac didu khodn
miu d6 da tién hanh cac bién phép hop ly &
lam cho bén déi tac nhan biét duge cac didu
khoan d6 trude hojc trong khi giao két hop
ddng”.

10 De Geest, Gerrit, ‘Signing Without Reading’ 10 Encyclopedia of Law and Economics Basic Areas of Law,

Springer, (2015).
11 Diéu 17 v& Didu 18 clia Lugt BVNTD 2010,
12 Diéu 405 BLDS 2015,
13 Diéu 406 BLDS 2015.

14 Véchirc ning, sir m¢nh vi céu tric cia PECL xem Ole Lando and Hugh Beale (eds), Principles of European
Contract Law, Parts [ and Il Combined and Revised, The Hague etc. 2000.
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_ Béncanh do, Diéu 2 104(2) B nguyén
tic ludt hop ddng cbiu Au nhén manh ring
viéc mdt bén don thudn gé cap téi cac diéu
kién giao dich chung trong hgp dong (ching
ban thong qua dudng hyperlink) la khong du
dé céu thanh céc bién phép hop ly dé 1am
cho bén déi tac nhin biét duoc cac diéu
khoan do.

Nhu vay, theo thong 1€ quoc le viéc mot
bén chi dan chiéu dén S¥ ton tai cla diéu
khoan mau khdng duoc coi 1 du dé bién diéu
khoan d6 tré thanh mot phan ciia hop déng.
Thay vi vay, | dé dam bao cong bang thu tuc
trong glao két dong, bén dua ra diéu khoan
miu d6 cin phai dap img nghia vu tich cyc
théng qua viéc trao cho bén déi tac mot “co
bdi hop Iy dé hiéu blet va danh gia vé néi
dung cia diéu khoan miu dé. Cac quy dinh
trong BLDS 2015 dudng nhu tiém c4n phan
anh triét 1y trén, nhumg véi cach thiét ké nhu
hién nay, c6 thé din dén cich giai thich rét
hep 1a viéc coi “cong khai hod" diéu kién
giao dich chung la blen phép duy nhat cin va
du dé bao vé bén dbi tac; trong khi d6, doi
hoi ciia cong bing thi tuc khong chi dimg lai
& 46, ma phai hudng dén viée bén ddi tac
thue su ¢6 co boi nhan dién ducc céc quyen
va nghia vu cua mmh kbi giao két hop dong

2.2. Yéu ciu vé ngén ngir vi thé thirc
trinh bay diéu khodn méu

Hoc lhuyet cong ly thu tyuc khéng chi
quan tam dén viéc nguoi tiéu dung ‘blél
dén n6 ma con doi hoi hop ddng theo mau
va diéu kién giao dich chung phai dugc soan

théo va trinh bay theo ngén ngir va cach thirc
than thi¢n dé ho c6 thé “hiéu” duoc noi dung
ctia chiing mét cach tét nhét. Trong do, dic
biét quan trong la thuc day vige sur dung céc
ngon ngir don gian, han ché t6i da viéc Hig
dung céc thuit ngir phap ly han 1am, phic
tap ham chira nhimg 4n y phap 1y kho hiéu
d6i voi ngudi tiéu dang. Yéu cau trén duoc
thira nhan rong rai trén thé gidi. Chang han,
phan anh thyc tién chung & cac qudc gia
chiu Au, Diéu [1.9:402 cia Bo khung tham
chiéu chung'* (hudng t6i hai hoa hoa luét tu
& chau Au) véi tiéu dé sy minh bach cuia céc
diéu khoan hop dona miu quy dinh ring

“céc diéu khoan mAu phai dugc soan thao va
trinh bay duéi mét ngén ngit don gian va de
hiéu (plain and intelligible language)'S. Triét
ly cia quy dinh nay nhim huéng téi tao co
bi cho ngudi tiéu ding ¢ thé nhin thirc day
du va chinb xac dugc ngi dung cia céc
quyén va nghia vu phat sinh tir cac diéu
khoan méu va qua d6 dua ra cac lva chon
duy ly quyex dinh giao két hay khong giao
két hop dong'".

o] Viét Nam, mac du BLDS 2015 khéng
tryre tiép diéu chinb vén dé ndy, nhung Luét
BVNTD 2010 nhin manh ring, hop déng
theo méu va diéu kién giao dich chung phai
thé hién bing van bin, ngén ngir cha hop
dong phai 16 rang, dé hiéu's. Tiép do, Nghi
dinh s6 99/2011/ND-CP cia Chinh phi
buéng dén thi hanh Lugt BVNTD quy dinh
chi tiét ring, ngon ngir hop déng theo miu
va diéu kién giao dich chung sir dung bang
tiéng Viét, ngi dung phai ro rang, dé hiéu; ¢

15 Vé chitc ndng, sit ménh va cau tric cha DCFR‘_xcm Von Ba_r, Chnstian, Eric Clive, and Hans Schulte-
Nélke. Principles, definitions and model rules of European private law: drafi common frame of reference

(DCFR). Walter de Gruyter, 2009.

16 Xem Didu I1.9:402 Von Bar, Christian, Eric Clive, and Hans Schulte-Nglke Principles, definstions and model
rules of European private law: draft common frame of reference (DCFR). Walter de Gruyter, 2009, 658.

17 Von Bar, Christian, Enc Chive, and Hans Schulte-Nélke. Principles, definitions and model rules of European
private law: draft common frame of reference (DCFR). Walter de Gruyter, 2009, 659.

18 Xem Diéu 14 LBVNTD 2010.
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chit it nhit 1a 12; nén gidy va mau muc thé
hién ndi dung phai tuong phan nhau'®.

Hién nhién, céc quy dinh trén s& khéng
6 higu qua trén thyc & néu khéng di kém
v6i h thong ché tai hiéu lyc. Trén thé gioi,
ve co ban, c6 thé nhan dién hai cach thic
tiép can dé xir 1y vi pham nghla vy soan thao
va trinh bay diéu khoin miu dudi mot ngoén
ngir don gin va dé hidu. Cach nep cén tha
nhit mang tinh truyén théng 12 vién dan hoc
thuyét b dién “contra proferentem”; theo
46, khi diéu khoan khéng c6 ndi dung rd
rang, thi dugc uu tién giai thich theo hudng
ng\mc lai vai lgi ich cua bén soan thdo ra
didu khoan 46%. Cach tiép can thir hai xem
xét yéu chu vé sy khéng mmh bach”
(non- transparency) clia diéu khoan mAu 12 mjt
trong nhung yéu 16 chu thanh c4c didu khoan
méau bét cong (unfair terms); va nhu vay, né c6
thé din dén hau qua Ja tuyén vé higu didu
khodn d62. Trong bdi canh phép luét thuc dinh
hién nay & Viét Nam, phuong 4n kha di nhét 14
hinh dung hoc thuyet “contra proferentem”
nhu ché tai dé khuyen khich viéc soan thio
céc diéu khoan mau theo ngén ngir don glan
va d& hiéu. Tuy ohién, trong tuong lai, néu
ching ta hodn thi¢n hoc thuyét vé cong bing
06i dung, cach tiép can tha hai s& déng vai
trd quan trong tao ra sy lién hé hiru co gitra

NHA NUGC VA PHAP LUAT

cong bang thir tyc va cong bang ni dung
trong kiém soat diéu khoan méu.

3. Cong bing ndi dung

Mic du cac bién phdp hudng t6i dam
bio cong bing thu tuc dbog vai trd quan
trong gitip ngudi tiéu ding “hiéu biét” Sy ton
tai va ndi dung cba céc diéu khoan mau dé
dua ra cac quyét dinh duy ly vé viée gia nhép
hay khéng gia nhap hop ddng, cac bién phdp
nay rd rang la khong du hiéu luc dé loai bo
cac diéu khoan miu bét cong - dleu khoan
ta0 ra sy bt cin xing thai qué vé quyén va
nghia vy giira cAc bén. Nhidu nghién ctru da
chimg minh ring, boi 18 céc diéu kién giao
dich chung da tré nén qué phé bién trong doi
sbng hang ngay, nén ngui tiéu dung thong
thuéng dua ra sy lya chon 12 khéng doc cac
diéu khoan mAu ngay ca khi chung d\wc
soan thdo va trinh bay theo cach don gian®.
Thém vao do', ngay ca sb it ngudi tiéu dang
doc cac didu khoan d6, ho ciing thuong
khdng thyc sy hiéu dugc hé qua phap ly 4n
ding sau ching?.

Vi thé, bén canh yéu té cong bing tha
tuc, cong bing ndi dung nhén manh sy cin
thiét cuia cac co ché cho phep klém soat tryc
tiép ndi dung cia hop dong theo méu va diéu
kién giao dich chung aévo hiéu hoa cac diéu
khodn bét cong (ndu cb). V& co ban, cb thé

19 Xem Diéu 7 Nghj djnh s6 99/2011/ND-CP cita Chinh phii huéng din thi hach LBVNTD 2010.
20 Xem thém Boardman, Michelle E. Contra Proferentem: The Allure of Ambiguous Boilerplate. Michigan
Law Review (2006): 1105-1128; Horton, David. Flipping the Script: Contra Proferentem and Standard

Form Contracts. U. Colo. L. Rev. 80 (2009): 431.

21 Chch tiép can nay dugc dé xudt trong DCFR, xem Diéu 11.-9:407 (Factors to be taken into account in
assessing unfairmess), Von Bar, Chostian, Eric Clive, and Hans Schulte-Nélke. Principles, definitions
and model rules of European private law: draft common frame of reference (DCFR). Walter de Gruyter,

2009, 679.

22 Trong mét nghién ciru khao sat 48154 lugt ngudi (iéu ding giao két hcp déng !heo miu & r:ren thy trudmg
lixang phén mém ¢ My, Marrota-Wurgler chi ra ring chi 0.2% ngudi dung doc didu khoan mau trong dé.
Xem Yannis Bakos, Florencia Marotta-Wurgler and David R. Trossen, ‘Does Anyone Read the Fine Print?
Consumer Attention to Standard-Form Contracts’ (2014) 43 J. Legal Stud. 1 (2014).

23 Shmuel Becher and Esther Upger-Aviram, ‘The Law of Standard Form Contracts: Misguided Intuitions
and Suggestions for Reconstruction' (2010) 8(3) DePaul Business and Commercial Law Journal 199, 214;
Russell Korobkin, ‘Bounded Rationality, Standard Form Contracts, and Unconscionability’ (2003) 70 The

Unijversity of Chicago Law Review 1203, 1220.
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Bén canh d6, Diéu 2: 104(2) B¢ nguyén
thc lujt hop déng chiu Au nhin manh rang
viéc mét bén don thuin dé cap tdi cac didu
kién giao dich chung trong hop déng (ching
han théng qua dudng hyperlink) 12 khéng du
@é cdu thanh céc bién phap hop 1y dé lam
cho bén déi tac nhan biét duge chc didu
khoan d6.

Nhu vy, theo théng 1¢ quéc 1€, vige mot
bén chi dan chiéu dén s\ tdn fal cha diéu
khoan mAu khang dugc coi la du dé bién diéu
khoan d6 tr¢s thanh mét phan cia hgp déng.
Thay vi vay, dé dam bao cong bang thi tye
trong giao két déng, bén dua ra diéu khoan
miu d6 cin phai dap img nghia vy tich cuc
théng qua viéc trao cho bén ddi thc mdt *
héi hop ly” dé hiéu blet vi danh gia vé ndi
dung cia diéu khoan miu do. Céc quy dinh
trong BLDS 2015 dudmg nh ti¢m cén phén
4nh triét ly rren, nhung vai cach thiét ké nhu
hién nay, c6 thé din dén cach giai thich rit
hep 1a viée coi “cdng khai hod” diéu kién
giao dich chung 12 bién phap duy nhit ¢in va
di dé bao vé bén ddi thc; trong khi db, doi
hoi cita cong bing thu tuc khang chi dimg lai
& d6, ma phai huéng dén viéc bén dbi tac
thue sy ¢6 co hdi nhan dién dugce cac quyén
va nghfa vu ca minh khi giao két hop dong.

2.2. Yéu ciu vé ngon ngit va thé thirc
trinh bay diéu khodn miu

Hoc thuyét cong 1y thu mc khéng chi
quan tAm dén viéc ngudi tiéu ding “bidt”
dén n6 ma cdn doi hoi hop ddng theo miu
va diéu kién giao dich chung phai dugc soan

thio va trinh bay theo ngdn ngir va cich thirc
than thién dé ho c6 thé “hiédu” dugc ndi dung
clia ching mét cach tt nhat. Trong 6, déc
biét quan trong la thic ddy viéc sir dung c4¢
ngén ngir don gian, han ché ti da viée s
dung céc thuat ngir phap ly han lam, phire
tap ham chira nhimg an y phép. 1y kho hieu
doi véi ngudi tiéu dung. Yéu cau tr?n dugc
thiza nhén rong rai trén thé gii. Chang han,
phén anh thyc 1ién chung & cac quoc gia
chéu Au, Diéu 11.9:402 cia B khung tham
chiéu chung' (huéng 161 hai hoa hod lut 1o
& chau Au) vdi tidu dé sy minh bach cua céc
diéu khoan hgp dong miu quy dinh ring
“cac diéu khoan miu phai dugc soan thao va
trmh bay dudi mét ngdn ngir don gian va dé
hiéu (plain and intelligible language)'s. Triét
1y ciia quy dinh nay nhim huéng t6i tao co
hdi cho ngudi tiéu ding c6 thé nhan thirc dhy
du va chinh xdc duge ndi dung cia céc
quyén va nghia vy phét sinh tr cac didu
khodn mau va qua do dua ra céc lua chon
duy ly quye! dinh giao két hay khong giao
két hop dong'”.

(o} Vigt Nam, mic di BLDS 2015 khéng
truc tiép diéu chinh vén dé nay, nhung Luét
BVNTD 2010 nhén manh ring, hgp dong
theo mAu va didu kién giao dich chung phai
thé hién bing van ban, ngdn ngfr clia hop
dbng phai 16 rang, d& hidu's, Tiép 46, Nghi
dinh s6 99/2011/ND-CP cua Chinh phu
huéng dan thi hanh Ludt BVNTD quy dinh
chi tiét ring, ngén ngir hop ddng theo miu
va diéu kién giao dich chung sir dyng bing
tiéng Viét, ndi dung phai 6 rang, d& hiéu; c&

15 Vé& chirc nang, sir ménh va chu tric cia DCFR, xem Von Bar, Christian, Eric Clive, and Hans Schulie-
Nélke. Principles, definitions and model rules of European private law: draft common frame of reference

(DCFR). Walter de Gruyter, 2009.

16  Xem Diéu 11.9:402 Von Bar, Christian, Eric Clive, and Hans Schulte-Nélke. Principles, definutions and mode)
rules of European private law: draft common frame of reference (DCFR). Walter de Gruyter, 2009, 658,

17 Von Bar, Christian, Eric Clive, and Hans Schulte-Nblke. Principles, definitions and model rules of European
private law" draft common frame of reference (DCFR). Walter de Gruyter, 2009, 659.

18 Xem Biéu 14 LBVNTD 2010.
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chit it nht 1a 12; nén gidy vd mau myc thé
hién néi dung phai twong phan nhau"®.

Hién nhién, céc quy dinh rén 2 khéng
¢6 hiéu qua trén thuc té péu khéng di kém
v6i hé théng ché ti hiéu lyc. Trén thé giéi,
ve ¢o ban, ¢b thé nhan dién hai cich thirc
tiép can dé xu 1y vi pham nghia vu soan thao
va trinh bay diéu khoan mau dudi 'mdt ngbn
ngir don gidn va dé hleu Cach tiép can thir
nhét mang tinh truyén théng 1 vién din hoc
thuyét ¢b dién “contra proferentem”; theo
d6, khi didu khoan khéng c6 pndi dung rd
rang, thi dugce wu tién giai thich theo huéng
nguge lai véi lgi ich cﬁa bén soan thao ra
didu khoan do20 Cach tiép can thir hai xem
xét yéu chu vé sy * khéng ml.nh bach”
(non-transparency) cua diéu khoan miu la mét
uong ohimg yeu t0 cu thanh cc diéu khoan
miu bét cdng (unfair terms); va nhu vy, n6 ¢6
thé din dén hiu qua la tuyén vo hiéu didu
khoan 86" Trong bdi canh phap luat thire dinh
hién nay & Viét Nam phuong 4n kha di phét 14
hinh dung hoc thuyét “contra proferentem”
nhu ché tai dé khuyen khich viéc soan thao
céc diéu khoan miu theo ngon ngir don gian
va dé hiéu. Tuy nhién, trong tuong lai, néu
chiing ta hoan thién hoc thuyét vé cong bang
néi dung, cach tiép cin thir hai s& dong vai
trd quan trong tao ra sy lién hé hitu co gitra
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cong bang thu tue va cong b{mg néi dung
trong kiém soét diéu khoan miu.

3. Céng bing nji dung

Mic di cic bién phap hudng t&i dam
bio cong bing thu tuc déng vai tro quan
trong gitip ngudi tiéu ding “hiéu biét” s ton
tai va ndi dung cua cac diéu khoan méu dé
dua ra céc quyét dinh duy ly vé viée gia nhip
hay khéng gia nhap hop ddng, cac bién phép
nay rd  rang la khong du hiéu lyc de loai bo
c4c digu khoan mAu bét cong - dleu khoan
120 ra sy bt cAn ximg théi qué vé quyen va
nghia vy giira c4c bén. Nhidu nghién ctru d&
chimg minh ring, bdi 1E céc diéu kién giao
dich chung d3 tr& nén qué phé bién trong doi
song hang ngay, nén ngudi tiéu ding thong
thudng dua ra sy lua chon 12 khéng doc cac
diéu khoan miu ngay c4 khi chung duoc
soan thao va trinh bay theo cach don gian?.
Thém vao d6, ngay ci sd it ngudi tiéu ding
doc chc didu khoan dé, ho ciing thuong
khong thyc sy hiéu dugc hé qua phép 1y 4n
ding sau ching?.

Vi thé, bén canh yéu té cong bing thu
tuc, cong bang noi dung nhin manh sy cin
thlet clia cac co ché cho phép kJém S0ét tryc
tiép ndi dung ciia hgp dong theo méu va diéu
kién glao dich chung dévé hi¢u hod cac diéu
khoan bét cong (néu co). V& co ban, cb thé

19 Xem Diéu 7 Nghi dinh s6 99/2011/ND-CP ctia Chinh phi huéng din thi hanh LBVNTD 2010.
20 Xem thém Boardman, Michelle E. Contra Proferentem: The Allure of Ambiguous Boilerplate. Michigan
Law Review (2006): 1105-1128; Horton, David. Flipping the Script: Contra Proferentem and Standard

Form Contracts. U. Colo. L. Rev. 80 (2009): 431.

21 Céch 1iép cén nay dugc dé xudl trong DCFR, xem Bidu 11.-9:407 (Factors to be taken into account in
assessing unfaimess), Von Bar, Christian, Erc Clive, and Hans Schulte-Nélke. Principles, definitions
and model rules of European private law: draft common frame of reference (DCFR). Walter de Gruyter,

2009, 679.

22 Trong mt nghién ciru khdo sat 48154 ot nguoi tiéu ding gizo két hop déng theo méu & trén thi truong
lixang phan mém & My, Marrota-Wurgler chi ra rang cbi 0.2% nguén ding doc héu khoan méu trong d6.
Xem Yannis Bakos, Florencia Marotta- Waurgler and David R. Trossen, ‘Does Anyone Read the Fine Print?
Consumer Atteation to Standard-Form Contracts’ (2014) 43 J. Legal Stud. 1 (2014).

23 Shmuel Becher and Estber Unger-Aviram, ‘The Law of Standard Form Contracts: Misguided Intuitions
and Suggestions for Reconstruction’ (2010) 8(3) DePaul Business and Commercial Law Journal 199, 214;
Russell Korobkin, ‘Bounded Rationality, Standard Form Contracts, and Unconscionability” (2003) 70 The

University of Chicago Law Review 1203, 1220.
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hinh dung hai cach tiép can huéng & bao
dam cong béng ndi dung trong viéc kiém
soat cac diéu khoan mau, Thir nhat, dua ra
mot didu khoan chung mang tinh nguyén 1y
dinh nghia thé ndo 12 diéu khoan bét cong
(unfair terms). Thir hai, dua ra mdt danh
muc mang tinh liét k& nhimg diéu khoan nio
s& duong nhién v4 hi¢u, Trong nhiéu he
théng phap luét, dé dam bao hiéu  qua kiém
soat diéu khodn bat cong, c6 su két hop cua
ca hai cach tiép can rén®.

D6i véi hé théng phap luat Viét Nam,
nha lam luét dudng nhu da cé nhimg budc
di than rong aé kjem soal tinh cong bang ngi
dung diéu khoan mau. Luét BVNTD 2010
3 liét k& chin loai diéu khoan miu mang
tinh bét cong sé duong nhién khong c6 hiéu
luc néu duge 4p dung voi ngudi tidu ding?.
Tlep dé, Pidu 406 BLDS 2015 vai ticu dé
“Piéu kién giao dich chung trong giao két
hop déng” da quy dinh. “Diéu kign giao djch
chung phai bio dam sw binh déng giita céc
bén. Truomg hop diéu kién giao dich chung
co quy dinh vé mién trach nhiém ciia bén
dvea ra diéu kign giao dich chung, tang 1vach
nhiégm hodc loai bo quyén lpi chinh dang cua
bén kia thi quy dinh nay khéng cé hiéu lyec,
trir trueomg hop ¢6 thoa thugn khac”

Quy dinh nay lai c6 hai diém cai cach
dang ké so v6i co ché kiém soAt tinh cang
bing cua hgp dong theo mhu va diéu kién
giao dich chung trong Lugt BVNTD. Thie
nhat, véi tu chch 1a B luét goc cua hé théng
luat o, c6 pham vi diéu chinh tdt ci cac quan
hé dan sy theo nghta rong, nén quy dinh nay
cua BLDS c6 thé duge ap dung cho (At ca
cac loai hop ddng. Diéu d6 ¢é nghia 1a ngay
ca giao dich gitra thuong nhén v6i nhau, néu

c6 sir dung cac diéu khodn mau, thi cing
phai chju sy kiém soat vé tinh cong bing doi
véi ni dung diéu khoan do. Thir hai, BLDS
2015 da lan ddu tién quy dinh chung mang
tinh nguyén ly “Diéu kién giao dich clzung
phdi béo dam sic binh ding gitra cdc bén”.
Mic di day 1 quy dinh phan nhiéu mang
tinh tuyén ngdn phap ly, nhung viée lhlet 1ap
radt yéu cau chung 4é djnh hinh chuin myc
phap 1y cho cac bén nhu quy dinh trén 14 chi
ddu cin thiét ¢é vii cho nd Juc xdy dyng co
ché kiém soat diéu kién bat cong hoan bao
hon trong twong lai. X

3.1. Mé hinh kiém sodt npi dung diéu
khodn miu trong phép lugt Vigt Nam hién
hanh

Quy dinh quan trong nhit cua phap ludt
Viét Nam hi¢n nay didu chinh viée kiém soat
néi dung cua diéu khoan mu chinh 1a Péu
16 Luat BVNTD 2010, trong do liét ké chin
loai diéu khoan hop déng s& khong cd hiéu
luc véi nguoi tiéu ding néu dugc dua vao
hop ddng theo mau va diéu kién giao dich
chung. C6 thé phan logi c4c diéu khoan do
vao ba nhém nhu sau:

Nhom thir nhdt bao gém cac diéu khodn
cho phép loai trir hogc gidn han trach nhiém cia
thuong nhin ddi véi ngudi tiéu ding. Cu thé:

_ Diéu 16.1.(a) Logi trir rich nhiém cia
td chire, ca nhan kinh doanh hang hoa, dich
vu déi véi nguoi tiéu dung theo quy dinh ciia
phap lual;

Diéu 16.1.(b) Han ché, loai trir quyén
khiéu nai, khéi kién cua ngudi tidu ding;

Pitu 16.1 (g) Loai trir trach nhiém cia
té chirc, ¢4 nhan kinh doanh hang hoa, dich
vu trong truémg hop 5 chirc, ca nhan kinh

24 Ching han Biéu BLDS Buc (Piéu 307-309), xem ban dich tiéng Anh trén http://www.gesetze-im.
internet.de/englisch_bgb/index.btml; ruy cap ngdy 14/2/2020; BLDS Ha Lan (Diéu 6:233- 6:237), xem
ban dich tiéng Anh trén http://www.dutcheivillaw.com/legislation/dcctitle6655.htm; truy cép ngay

20/1/2015. ruy cap ngay 14/2/2020.
25 Bidu 16 Luat BVNTD 2010
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doanh hang héa, dich vu ban hing hoa, cung
{img dich vu théng qua bén thir ba.

Nhom thiz hai bao gdm céc diéu khodn
trao cho thuong nhan quyen don phuong
quyel dinh:

Diéu 16.1.(c) cho phép td chirc, ¢4 nhan
kinh doanh hang héa, dich vy don phuong
thay ddi diéu kién cia hop dong da thoa
thuan truée voi ngudi tiéu dung hodc quy
te, quy dinh ban hang, cung img dich vu 4p
dung 5 v6i ngudi tiu ding khi mua, sir
dung hang héa, dich vy khong duge thé hién
cu thé trong hop déng;

Diéu 16.1.(d) cho phép 14 chirc, ca nhan
kinh doanh hang héa, dich vy don phuong
xac dinh ngudi tiéu dung khong thyc hién
mét hodic mét sb nghia vu;

Diéu 16.1.(d) cho phép td chirc, c4 nhan
kinh doanh bang héa, dich vu quy dinh hozc
thay ddi gia tai thoi diém giao hang héa,
cung tmg dich vy;

Diku 16.1.(e) cho phép té chirc, ¢4 nhan
kinh doanh hang héa, dich vu giai thich hop
dong trong rruomg hop diéu khoan cua hgp
déng dugc hidu khic nhau;

Diéu 16.1.(i) cho phép t6 chirc, ¢ nhan
kinh doanh hang hoa, dich vu chuyén giao
quyén, nghia vu cho bén thir ba ma khéng
duge ngudi tiéu dang dong §.

Nhém thir ba bao gbm céc diéu khoan
ngan can cic bén dugc hudng quyén twomg
xmg:

Didu 16.1.(h) bit budc ngudi tiéu ding
phai tudn thu cac nghia vu ngay c4 khi td
chire, ca nhéan kinh doanh hang héa, dich v
khong hoan thanh nghia vu cia minh.

Trong co ché kiém soat hién hanh, Didu
16 Luat BVNTD 2010 mang tinh chat 1a
diéu cAm cua luat. Tir goc d phap luat dan
sy, diéu nay c6 nghia 1 khi bén thuong nhin

26 Xem Briéu 117 BLDS 2015.
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sir dung mdt trong sé didu khoan nay trong
hop déng, diéu khoan d6 s& dwong nhién vo
hiéu (v6 h|¢u tuyét déi) do c6 ndi dung vi
pham dleu cAm cua luat®. V& nguyén tic,
cach tiép can nay ciia Luit BVNTD 2010 s&
cd tac dung 10 nén co ché kiém soat diéu
khoan mau nhanh chéng va hiéu qua, gidm
chi phi tiép can cho nguoi tiéu ding hay giip
ngudi ban hanh diéu khoan miu co thé
kiém soat tinh cong bang ctia c4c diéu khoan
do minh dua ra; qua d6 thic day mot co ché
ngan chin viéc 4p dung cic diéu khoin
khéng cong bing ma khdng cin dgi c6 sy
can thiép cua toa 4n hay co quan hanh chinh.

V& 1y thuydt, mot didu khoan s& bi cim
hoan toan néu hinh dung dugc trong moi
truéng hop, didu khoan d6 rd rang 12 bét
cong, khong dem lai bat ky loi ich nao cho
ngudi tiéu dung. Ngugc lai, néu khéng suy
xét mdt cach thén trong, viée cAm doan hoan
toan viéc sir dung mét diéu khodn ma khong
dinh gi4 ding muc vai trd cia cic didu
khoan do dé diéu tiét quan hé hgp ddng gitta
c4c bén s tao ra hiéu img nguec, phan tac
dung. Pang tiéc, trong mdt 56 truémg hop,
quy dinh cia Diéu 16 Luat BVNTD 2010 da
khéng hinh dung hét cac tinh nang ctia mét
s6 dleu khoan mu va can thiép thai qua vao
quyen tu do hop dong. Dlen hinh 1a cac quy
dinh tai nhém thir hai chm viéc sir dung céc
diéu khoan miu trao cho thwong nhan quyén
don phuong quyét dinh trong mjt 56 truong
hop. Hién nhién, cic diéu khoan trao quyen
don phuong quyét dinh mot sb ndi dung vao
tay thuong nhan tu thén tiém 4n nhimg bat
cdng cho ngudi tiéu ding. Tuy nhién, mot sé
loai didu khoan nay, ching han diéu khoan
cho phép diéu chinh mot s6 ndi dung hop
déng (variation clause) lai déng vai tro quan
teong trong rat nhiéu loai hop dong c6 dac
tinh la qua trinh thuc hién hop déng dién ra

&
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lau dai, chiu sur chi phdi cua bién dong thi
trudmg vi du hop dong vién théng?’. Trong
nhimg tinh hudng bién ddng cua thi trudng,
15 rang 14 bat kha thi cho thuong nhan néu
bugc ho phai lién hé va dam phén lai v6i timg
kbach hang dé sira ddi hop ddng. Vi the
trong phimg lruong hop nay, thay vi cam
hoan toan cc didu khoan trén, phwong an ti
uu hom sé€ la trao cho thuong nhén sy linh
hozt dé sira déi ndi dung hop déng ma vin
bao vé ngudi tiéu ding bing cach trao cho
ho mét khoan théi gian hop 1y dé xem xét céc
sira dbi va quyen duge huy bo hep déng néu
ho cam thay quyen loi cia ho bi giam sat do
su sira d01 hop dbng?. Tém lai, bén canh wu
diém non trdi la tiph xac dinh, viéc sir dung
céch tiép can cAm doan hoan loan ohu Diéu
16 LBVNTD 2010 c6 han ché cé hiru 1a su
thiéu linh hoat, qua cimg nhic, khéng cho
phép tinh todn dén hoan canh, linh vuc kinh
doanh dic thi cua ting loai thi trudmg.

Han ché thir hai ciia co ché hién hanh 1a
viéc thiéu quy dinh chung mang tinh khai
quat aé dinh hinh chudn muc kiém soét tinh
bat cong bing cua cac diéu khoan mau. Hién
hién, danh muc cim tai Piéu l6 Luat
BVNTD 2010 khéng thé bao quat tt ca cac
dang thirc méi cia cac diéu khodn bét cong
trén thi trudng. Do d6, trong trudmg hop xuat
hién c4c didu khoan méi bét cong thai qua
cho ngudi tiéu dong, nhung Jai nam ngoai
danh myc liét ké tai Diéu 16 Luat BVNTD
2010, chung ta s& khong ¢6 co so phép ly dé

kiém soat diéu khoan dé. Viéc thiéu vang
mét diéu khoan quy dinh chung dbng nghia
véi vnec thiéu véng mot cong cy quan trong
dé thiét 1ap mét chudn myc vé tinh cong
bing trong phap ludt hop dbng Viét Nam,
ciing nhu dam bao tinh lih hoat cuia co ché
kiém S04t trudc sur thay d6i nhanh chong cua
doi song kinh té - xa hoi.

Hurong 61 hé thnng kiém sodt ba lang
dim bdo céng bang npi dung cua diéu
khodn ma-u

Nhu ciu cép thiét 4é hoan thi¢n ché dmh
kiém soat tinh cong bing cia diéu khoan miu
& Viét Nam hién nay la xdy dimg quy dinh
chung dinh nghia vé didu khoan bat cdng daé
lam co s phap 1y cho viéc danh gid tinh cong
bing cia tét ca cic diéu khoan miu. )

Hau hét cac m6 hinh kjem soat tinh bat
céng cua cac diéu khoan mau déu chiu anh
huréng déng ké cua Chi thi s& 93/13/EEC cuia
Uy ban chau Au nim 1993 vé cac didu
khoan khdng cong bang®. Chi thi nay khong
chi dén t6i sy hai hoa hoa phép luat & céc
quéc gia chiau Au ma dan tro lhan.h mot
trong nhimg dao luat ndi ueug nhat vé klem
soat tinh cong bing ciia céc diéu khoan mau
va do dé, chi it nén dugc xem xét nhu 1 xudt
phat diém cho tranh ludin v& mét co ché hoan
hao hom trong viée kiém soat hop déng miu
trong phap lut Vigt Nam®. Trong tam cia
Chi thj nay 1a Piéu 3(1), dinh nghia khai
quat tiéu chi cong bing nhu sau: Dreu
khodn mau*' la bdt cong [va vo hiéu] néu

27 Simon Whittaker, ‘Variation and Termunation of Consumer Contracts’ in Louise Gullifer and Stefan
Vogenauer (eds) English and European Perspectives on Contract and Coramercial Law: Essays in Honour
of Hugh Beale (Bloorsbury Publisbing, 2014) 199-225,

28 Ibid.

29 Councxl Directive 93/13/EEC of S April 1993 on unfair terms in consumer contracts, OJ L 95, 21/04/1993,

30 Vé tim anh hudng cua Chi thj 93/13/EEC. xem Hugh Collins (¢d), Standard Contract Terms In Europe: A
Basis For And A ChallenVe To European Contract Law, Vol. 15 (Kluwer Law Inlcrnauonal 2008)

31 Tuy nhién can luu y. ring. theo quy dinh cua Chi thi 93/13/EEC, hai loai héu khoan mau lién quan tnge
tiép dén gid ca va ddi tugng cua hgp déng s& khong thudc pham vi daob gid tinh cdng bang cia Chi thi
93/13/EEC Tnét ly ciia chch tép cin trén 1a g chd, day dugce coi 14 didu khoan quan trong dén mirc ma




diéu khoan dé di nguoc lai voi yéu cdu vé su
thién chi, dan den mot s bt cdn xtmg dang
ké ddi véi quyén va nghza vu cua cdc bén
phdt sinh tir hop dang, gdy bt lgi cho nguwoi
tiéu ding "

Theo dé, tiéu chi chung de dénh gia tinh
cong béng ciia diéu khoan mau Ja: (i) su bt
cén ximg dang ké déi v6i quyén va nghia vu
clia cac bén gay bét li cho ngudi tidu ding;
(i) di nguoc lai véi yéu chu vé sy thién chi.

Mic di loi thé 16n nhét cia diéu khoan
chung nay 14 tinh linh hoat giup thich nghi
véi sy thay ddi cua doi song xa hoi, nhung
dbng théi, do cac quy, thc phap ly phal dam
bao tinh xac dinh, bit cir mot didu khoan
chung nao ciing doi hoi sy cu thé hoa thong
qua 4n I¢ hodic cic cong cu hd trg khéc. Vi
viy, ching t5i cho ring, dé bé sung cho diéu
khodn chung do, can phal dua ra mét danh
muyc c4c diéu khoan miu ma théng thuong
s dugc suy doan la bit céng cho ngudi tiéu
dung, trir khi bén thuong nhan chimg minh
duoc ngugce lai (greylist). Bén canh do, viéc
quy dinh mét danh muc céc didu khoan mau
duong nhién dugc coi 1 bit cng trong moi
trudng hop (blacklist) nhur céch tidp cn hién
hanh cua Luét BVNTD 2010 sé c6 tac dung
thuc day hiéu qua qué trinh kxem 504t tinh
cdng bang kiém soét diéu kién mdu, khong
can dgi ¢6 sy danh gia cia toa an hay co
quan banh chinh. Tuy nhién, nhu da phan
tich, viéc ban hanh danh myc nay s& c6 rai
ro la khéng xem xét hét vai tro cua mot sb
diéu khoan méu trong céc linh vyre dic thy,
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Vi viy, phuong 4n an (oan )4 cin phaj thu
hep ding ké danh muc cac diéu khoan duong
nhién vé hiéu tai Diu 16 Luat BVNTD
2010. Ching han, chi mot s loai diéu khoan
x4m pham true Iiép dén quyén luat dinh mdi
nén duoc coi 14 bat cong (va do do v6 hiéu)
trong moi hoan canh, moi linh vyc:

Biéu khoan cho phép loai trir mgi trach
nhiém phap ly cua thuong nhan ngay ca
trong truong hop giy tdn hai sirc khoé va
tinh mang nguot tiéu ding;

Diéu khoan cho phép loai trir quyén
khiéu nai, khdi kién ciia nguéi tiéu dung;

Didu khoan cho phép thuong nhin cé
déc quyén trong vide gii thich cac diéu
khodn cua hop déng.

Chc loai diéu khoan kbac cia Diéu 16
chi nén dua vao danh muc suy doan 12 bat
cong dé cho phép thuong nhin dugc quyén
chimg minh tinh hitu ich v céng bing ciia
né trong nhirg hoan canh dic biét.

Tom lai, sy két hop gma quy dinh chung
¢6 vai tro dinh nghfa thé nao 13 didu khoan
bat cong, véi danh muc cic diéu khoan
duong nhién vd biéu (a blacklist) va diéu
khoan dugc suy dodn Ja vé hiéu (a greylist)
s& tao nén co ché ba lang dé klem soét tinh
cong bang ctia didu khoan miu. Uu thé caa
co ché nay s& cho phép két hop wmu diém cia
quy dinh chung dinh nghla diéu khoan bit
cong la tinh linh hoat va ddng thoi giam thiéu
tinh bat dinh ctia n6 théng qua danh muyc cac
diéu khoan bi suy doan 13 bit congm

ngual tiéu ding khoug thé khéng biét vé né; dong thét, co che canh tranh trép thi truong sé nr dng déu
liét va dao thai cAc diéu khoin d4 néu né bat cong ma khong cin sy can thi¢p cua Nha nude, Cach tiép can
nay phan ndo chimg 16 sy dung hoa giira nguyén tic ty do hop dong va nguyén tic cong meg trong kiém
soat dieu khoan mau & chau Au. Xem thém Brandner and Ulmer, *The Community Directive on Unfalr
Terms in Consumer Contracts: Some Critical Remarks on the Proposal Submitted by the EC C '
(1991) 28 Common Market Law Review 647, 656; Michael Schillig, ‘Directive 93/13 and the “Price Term
Exemption™: A Comparative Analysis in the Light of the “Market for Lemons” Rationale’ (2011) 60(4)
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