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Abst rac t : 

The traditional criminal justice system in Vietnam is the mquisitorial 
tnal model, over the time, the system has posed several shortcomings, 
mcluding the unfair trial and the harm to human rights. The Code of 
Criminal Procedure of 2015 attempts to introduce adversanal 
elements aiming to fix these deficiencies. This article firstly provides 
a general picture of the traditional criminal justice system in Vietnam 
and its deficiencies. Then, it also provides analysis of the new 
adversarial elements regulated in the Code of Criminal Procedure 
of2015. 

1. To tung tham van - Mo hinh to tung 
hinh sir truyen thong ciia Viff Nam tru*c 
nim 201S 

Dfc diem ddu tien mang tinh dai di?n 
cia to t(mg tham vin la gia tri t6i cao ciia 
vifc Idiam pha svr that vu an. Mo hinh to tung 
tliSm vSn dupc xay dung dvia tren "truth 
theory" (thuySt su that), con t6 tung tranh 
tfng lai dua trSn "fight theory" (thuySt d4u 
•tanh)'. Muc dich cufli cung cia t6 timg th4m 

vin Iii tim ra su that vu an (seelting the 
truth). Tir viec kham pha su that vu an thi toa 
an mai ban hanh phan quyet dung dan, va 
nguoi CO tpi bi ket an, nguoi vo toi duac tu 
do. Chinh vi su quan trong cua viec kham 
phi su that vu an, to tung tham vin thudng 
khong dat ra nhiSu rao can vi mat trinh tjr, 
thu tyc trong qua trinh thu thap chiing cii neu 
cic trinh tu thu tuc d6 khong anh hucmg den 
tinh khich quan cua chiing cul Tai Viet 

1 John H. Langbein, Comparative Criminal Procedure: Germany, West Group, 1977, p.58. 
2 Mirjan Damaska, "Evidentiary Barriers to Conviction and Two Models of Criminal Procedure: A 

Comparative Study," University otPemisylvania Law Review, Vol. 121 (3), 1973, p.76. 
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Nam, kham pha su that vu an la muc dich 
cuoi cung va cung la gia tri cao nh4t cua t6 
tung^ Do do, cac vi pham v^ mat t6 tung 
trong qua trinh dieu tra thudng khong anh 
huong den phan quyet ciia Toa an hay dEn 
den s\r loai tru chung cu, neu nhung vi pham 
do khong dan den chung cii sai trai. 

TTiii- hai, vai tro chii dpng cua tham phan 
trong viec thu thap va trinh bay chiing cii tai 
phien toa. Toa an toi cao Hoa Ky tiing viet 
"Dieu khien cho mot he thong mang tinh 
tranh tung hon tham van la su xuat hien ciia 
mpt vi tham phan khong thuc hi?n cac cupc 
dieu tra phap ly, ma thay vao do la xet xii 
dua tren chiing cii do hai ben trong phien toa 
trinh bay'"'. CJ Viet Nam, sau khi nhan ho sa 
vu an va quyet dinh truy to tu Vien kiem sat, 
tham phan co quyen yeu cau dieu tra thu 
thap them chiing cii nSu thay can thiet. 
Ngoai ra, tai phien toa, tham phan la nguoi 
dieu huong phien toa, va ciing la nguoi Idem 
tra nhan chiing thay vi la luat su hai ben. Tai 
phien toa, vai tro cua kiem sat vien va nguoi 
bao chiia han che hon so voi tham phan. 

Thu ba, trong hpi dong xet xu so tham 
con CO su tham gia ciia hpi tham. Mac du hpi 
th4m khong phai la tham phan nhung co 
quySn bieu quyet ngang voi tham phan. Tuy 
nhien, tren thuc te y kien ciia tham phan 
dong vai tro quan trpng doi voi quyet dinh 
ciia hpi dong xet xvr. 

Thir tu, trong viec gioi thieu chiing cii 
tai phien toa, cac phien toa tranh tung dupc 

thuc hien theo mo hinh lai khai true tiep 
(live testunony) tai phien toa trong khi cac 
phien toa thim vkn lai chu yhu d\ra vao ho 
so v\i an (case file/ dossier^. Day cung la 
dac diim ciia t6 tung tai Viet Nam khi mpi 
chiing cii dupc xem xet tai phien toa phai 
dupc thu th|ip va luu giu trong hb so vu an, 
va phien toa chi la su kihm tra lai cac chiing 
cii CO trong h6 so nay. Mat khac, nguai lam 
chiing cilng khong cin thi§t xuat hien tai 
phien toa n^u hp da co san loi khai trong ho 
so vu an. 

Thir nam, t6 tung hinh sir Viet Nam 
khong ap dung cac nguyen tic loai trir chiing 
cii (exclusionary rules of evidence). Thay 
vao do, viec ki6m tra danh gia chiing cii tap 
trung vao ba y6u t6: tinh khach quan, tinh 
Uen quan, va tmh hpp phap^ Cu thh hon, tinh 
khach quan co nghia la chiing cii phai co that; 
tmh lien quan co nghia la chiing cii phai chua 
dimg thong tin lien quan d̂ n cac van de can 
phai chiing minh ciia vu an; con tinh hpp 
phap CO nghia la chiing cii phai dupc thu thap 
theo trinh tu, thii tuc do luat dinh. 

Thti- sdu, nguoi bi bupc tpi trong to 
tung hinh sir o Viet Nam khong co quyen giu 
im lang trong cac giai doan cua to tiing. 
Truoc nam 2015, y niem ve tinh tu nguyen 
(voluntariness) ciia lai khai, mpt khai niem 
trung tam khi danh gia lai khai a cac nuac 
theo mo hinh to tung tranh tung, khong duoc 
thua nhan trong to tung hinh sir Viet Nam. 
Boi le, su that vu an chi co the duoc kham 

5 
6 

14 

Le Huu The, and Nguyen Thi Thuy, "Perfecting the Criminal Procedure Model in Vietnam", Vietnam Law 
and Legal Forum Magazme, 20n, http://vietnamIawmagazine.vn/perfecting-the-criminal-procedure-
model-in-vietnam^003.html, truy cap ngay 20/11/2019. 
Nguyen van: "What makes a system adversanal rather than inquisitorial" is simply "the presence of a 
judge who does not conduct the factual and legal investigation himself, but instead decides on the basis of 
facts and arguments pro and con adduced by the parties". Tham khao tai an le McNeil v. Wisconsin, 501 
US 171 (1991). 
David Alan Sklansky, "Anti-Inquisitorialism", Havard Law Review, Vol. 122 (6), 2009, p. 1650. 

Diau 64 Bo luat T6 t\mg hinh su nam 2003. 
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pha trpn ven neu co dupc sir mo ta tCr loi khai 
ciia chinh nguoi thyc hien hanh vi tpi pham'. 
Do do, mpt loi khai c6 gia tri chiing minh su 
that vu an thi vdn co thi dupc chap nhan du 
loi khai do dupc dua ra duoi su ep bupc o 
miic dp nhat dinh. 
2. Khiem khuylt cua md hinh to tiing 
tham van 

Voi viec theo duoi mo hinh to tiing thkm 
van, nhn tu phap hinh su Viet Nam thuc su 
da dat dupc nhieu thanh tuu trong cong cuoc 
phong, chong tpi pham, dac biet la ty le phat 
hien tpi pham dat cao (tren 70%), trong do 
an rat nghiem trpng, dac biet nghiem trpng 
dat gan 95% so vu pham tpi xay ra, viec bo 
Ipt tpi pham va nguoi pham tpi duoc han chh 
mpt each can ban .̂ Tuy nhien, su nhan manh 
qua miic den viec tim kiem su that vii an 
nham day manh cong cupc phong, chong tpi 
pham tat yeu dan den su coi nhe cac gia tri 
khac trong to tung, noi bat nhat la tinh cong 
bang ciia phien toa va cac quyen con nguai 
cua nguoi bi bupc tpi. 

Co y kien cho rang, mo hinh to tung 
tham van tat yeu se dan din thien kiln bupc 
tpi ciia tham phan .̂ Co the thay, cac chiing 
cii cua vu an dupc thu thap va the hien trong 
ho so vu an, cung the hien quan diem ciia co 
quan cong to va co quan dieu tra. Boi chiic 
nang bupc tpi, nen ho so vu an thudng nhan 
manh den cac chiing cii bupc tpi hon la 
chiing cii vo tpi. Cac chiing cii khong phu 
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hap voi quan diem va nhan dinh cua co quan 
cong to va ca quan dieu tra c6 the bi bo qua, 
vo tinh hoac co y, trong qua trinh xay dung 
ho so vu an̂ ". Vi le do, khi tham phan xem 
xet ho so vu an se thuang bi an tupng boi 
chiing cii bupc tpi han la cac dku hieu vo tpi. 
Mat khac, mac du nguoi bi bupc tpi va nguoi 
bao chiia c6 quyen thu thap tai lieu de chiing 
minh su vo tpi, nhung phap luat t6 tyng hinh 
su hien hanh lai khong hi quy dinh bit ky 
quy trinh phap ly mang tinh b4t bupc nao 
nham dua cac tai lieu nay vao trong ho sa v\i 
an de tra thanh chiing cii. Do do, cac chiing 
cii do ben bao chiia dua ra co the khong 
dupc xem xet boi tham phan tai phien toa. 
Tu do, mo hinh to tung tham van tat yeu dan 
den thien kien bupc tpi cua tham phan doi 
voi nguai hi bupc tpi, va khong dam bao 
dupc tinh cong bang, vo tu, khong thien vi 
ciia phien toa hinh su. 

Ngoai ra, viec trao quyen luc Ion cho Co 
quan dieu tra va Vien kiem sat trong khi ca 
che giam sat viec bao dam quyen con nguai 
trong qua trinh dieu tra con nhieu han che da 
dan den tinh trang biic cung, nhuc hinh 6 
mot so noi. Theo mpt bao cao ciia Toa an 
nhan dan toi cao, trong giai doan 1/1/2012 
din 31/12/2013, co 23 can bp dilu tra hi 
khoi to vai hanh vi dung nhuc hinh trong 
dieu tra". Mpt so lieu khac ciia Vien kiem 
sat nhan dan toi cao cho thay co 37 bi can hi 
tray to ve hanh vi biic cung, diing nhuc hinh 

7 David T. Johnson, The Japanese Way ofjustice: Prosecuting Crime in Japan, New York: Oxford University 
Press, 2002, p.248. 

8 Le Huu The, Do Van Duong va Nguyen Thi Thuy, Nhiing van de ly luan va thuc tien cap bach cua viec 
doi moi thu tuc to tyng hinh sir dap ting yeu cau cai each tu phap, Nxb. Chinh tri quoc gia. Ha Npi nam 
2013,tr.l30. 

9 Monroe Freedman, "Our Constitutionalized Adversary System," Chapman Law Review, Vol. 1,1998, p.57. 
10 Kent Roach, "Wrongful Convictions: Adversarial and Inquisitoail Theme," North Carolina Journal of 

Intemational Law and Commercial Regulation, Vol. 35, 2010, p.401. 
11 Thu Hang, "So vu biic cung, nhuc hinh co the nhiSu hon s6 vy da khai t6," Bao dî n tii Dang cpng san 

VietNam, ng^y 11/9/2014, http://dangcongsan.vn/preview/newid/266873.html, truy cap ngay 25/12/2019. 
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tir nam 2006 din hit diang 6/2013'^. Viec sii 
dung nhuc hinh trong dieu tra nhim l4y loi 
khai la su xam pham true tiep din quyin bdt 
kha xam pham ve tinh mang, siic khoe cua 
nguai bi bupc tpi trong to tung hinh su. 
Dong thai, cac vi pham vl trinh tu, thu tuc 
hiem khi din den su loai trii chiing cii dupc 
thu thap dua tren su vi pham do ciing khong 
tao ra l\rc can cho su vi pham cac quyen ca 
nhan cua nguoi bi bupc tpi dl thu thap chiing 
cii nham tim ra su that ciia vu an. 
3. C^c yeu to tranh tung trong Bp lu|t To 
tung hinh sir nam 2015 

Nham khac phuc nhiing van de con ton 
tai trong mo hinh to tung tham van truyen 
thong, Bp luat T6 timg hinh sir nam 2015 
(BLTTHS 2015) da bo sung mpt so quy dinh 
nii3m tang cuong yeu to tranh tung trong to 
tung hinh su. Cac yeu to tranh tung tieu bieu 
do bao gom (1) quyen thu thap va trinh bay 
chiing cii ciia nguai bao chira, (2) nguyen tac 
tranh timg va kiem tra chiing cii tai phien toa, 
va (3) quyen im lang ciia nguai bi bupc tpi. 

Thir nhdt, ve quyen thu thap va trinh bay 
chiing cii cua ngucri bao chua. ChSt lupng 
tranh tung cua mpt mo hinh to tung phu 
thupc rat nhieu vao quyen ciia ca phia cong 
t6 va phia bao chua trong viec bmh dang voi 
nhau khi thu thap, trinh bay va kiem tra 
chiing ciî ^ Dilu 26 BLTTHS 2015 ghi nhan 
kiem sat vien va nguoi bao chiia co co quyen 
hinh dang trong viec dua ra chiing cii, danh 
gia chiing cur. Dong thoi, Dieu 73 BLTTHS 
2015 quy dinh nguoi bao chira co quyen thu 

thap va tnnh bay chiing cii, tai lieu, d6 vat, 
va yeu cau. Tiiy thupc vao tung giai doan to 
tung, khi nguoi bao chira thu thap chiing cu 
hp phai npp cho co quan tien hanh to tung 
CO tham quyen tiong giai doan do. Neu 
BLTTHS 2003 cho phep ca quan tiin hanh 
td tyng dupc quyin quyit dinh dua chiing cu 
do nguoi bao chiia giao nop vao ho so vu an 
hay khong, thi BLTTHS 2015 bupc cac ca 
quan nay co nghia vu phai dua cac chiing cu 
nay vao ho so vu an***. 

Thu hai, vh nguyen tic tranh tung ya 
viec trinh bay, kiim tra chiing cii tai phien 
toa. Dilu 26 BLTTHS 2015 ghi nhan mpi 
chiing cii... co y nghia giai quyit vu an deu 
phai duoc trinh bay, tranh luan, lam ro tai 
phien toa. D6ng thai, mgi ban an, quyet dinh 
ciia Toa an phai can cii vao kit qua kiim tra, 
danh gia chiing cii va kit qua tranh tung tai 
phien toa. Nhu vay, tai phien toa, tham phan 
khong thi chi dua vao chiing cii tiong ho so 
vu an dl lam can cii phan quyit vu an, ma 
phai dat nhiiu tipng tam han vao dien bien 
tai phien toa. Vl ly thuyit, can cii theo Dieu 
26 BLTTHS 2015, mpi chimg cii c6 trong hi 
so vu an phai dupc trinh bay va kiem tra tai 
phien toa. Bat ky chiing cii nao khong dupc 
trinh bay tai phien toa thi khong the dupc 
xem la can cii de giai quyet vu an. Quy dinh 
nay dupc cho la se giiip xay dung mpt phien 
toa cong bang hon bang viec trao cho nguoi 
bao chiia co hpi kiem tra chiing cii trong ho 
so vu an. Tir do, tham phan se co co hpi nhin 
nhan nhiing chiing cii do tii goc nhin ciia 

12 Pham M ^ Himg, "Tpi buc cung, tpi dung nhyc hmh - thuc trang va cac giai phap hoan thi?n nh5m nang 
cao hieu qua trong viec bao ve quyen ciia nguai bi tinh nghi, bi can, bj cao a Viet Nam", Trang tin Dai hpc 
Kiam sat Ha Noi, http://tks.edu.vn/thong-tin-khoa-hoc/chi-tiet/79/299, truy cap ngay 25/12/2019. 

13 Scott Ciment, "How the 2015 Crimmal Procedure Code Changes Vietnam's Criminal Justice Legal 
Framework", Vietnam Law and Legal Forum Magazine, 1 July 2016, http://vieto2mlawmagaz1ne.vn/ 
how-the-2015-criminal-procedure-code-changes-vietnaras-criininal-justice-legal-fi'amework-5420.html, 
truy cap ngay 25/11/2019, 

14 Dilu 81 Bp luat T6 tung hinh sir nam 2015. 

16 HGHl£N Cini 
LAP PHAP^ /S6 7(407)-T4/2020 

http://tks.edu.vn/thong-tin-khoa-hoc/chi-tiet/79/299
http://vieto2mlawmagaz1ne.vn/


nguai bao chiia va giam thiiu kha nang thien 
kien bupc tpi ciia thdm phan. 

Thir ba, quyin im lang von dupc xem la 
mpt tru cot ckn thilt (essential mainstay) cua 
t6 tyng tranh tung'^ BLTTHS 2015 l4n dhx 
tien ghi nh§n true tiep quyen im lang cua 
nguoi bi bupc tpi. Theo do, nguoi bi bupc tpi 
CO quyen khong bi bupc phai cho loi khai 
chong lai minh hoac bupc phai nhan mmh co 
tpi. Neu muc dich chinh ciia hai yeu to tranh 
tung phia tren nham thiet lap nen tinh cong 
bang cua phien toa, thi sir ghi nhan quyin im 
lang lai nham muc dich chong lai tinh trang 
su diuig nhuc hinh trong dieu tra'^, tir do bao 
ve quyen con nguoi ciia nguai bj bupc tpi tit 
ban. Dong thai, phap luat cung ghi nhan cac 
bien phap dam bao thuc thi quyin im lang. 
Cac dam bao phap ly do bao gom: 

(1) Quyen dupc thong bao quyen cua 
nguoi bi bupc tpi". Muc dich cua bien phap 
nay la dam bao nguoi bi bupc tpi biet va hiiu 
ro quyen cua minh, bao gom quyen im lang, 
va tir do co the quyet dinh dua ra su lua chpn 
sir dung quyen im lang hay khong. 

(2) Ghi am, ghi hinh bat bupc trong mpi 
cupc hoi cung dien ra trong ca so tam giii 
hoac tai tru sa cua Co quan dieu tra, Vien 
kiem sat deu phai dupc ghi am hoac ghi hinh 
c6 am thanh. Viec ghi am, ghi hinh nay 
khong chi nham bao ve quyen cua bi can, ma 
con bao ve phia co quan dieu tra truoc cac 
khieu nai, to cao. 
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(3) Tieu chi danh gia tinh hpp phap cua 
lai khai. Theo do, mpi chimg cii, bao gim 
loi khai, nSu khong dupc thu thap theo diing 
trinh tu, thu tuc do BLTTHS quy dinh diu 
khong dupc xem la chiing cii'^. Noi each 
khac, tinh hpp phap phai dupc dam bao bing 
su tuan thu trinh tu, thu tuc theo luat dinh. 
4. Su- tac dpng cua cac yen to tranh tung 

Nha nghien ciiu Gunther Tubner cho 
rang khi mot thiet che phap ly mai duoc du 
nhap vao mot xa hpi, no khong chi don gian 
la "cay ghep" (legal transplant) cac quy dinh 
tir ngoai vao trong mot xa hpi moi ma thiet 
che phap ly van c6 the giii nguyen ban chkt, 
y nghia ban dau cua chiing; chinh xac hon, 
sir du nhap nay se kich thich (legal irritants) 
tao ra dpng lire de (1) tai co ckn lai y 
nghia/chiic nang cua chinh thiet chi phap ly 
dupc nhap vao trong xa hpi moi va (2) thay 
doi ca boi canh ben trong xa hpi co lien quan 
den thiet che do'^. Ly giai cho dilu nay la 
boi cac thiet che phap ly mai se phai doi dau 
voi cac quy dinh, van hoa phap ly, tu duy 
phap ly cu se lam bien doi cac thiet che dupc 
du nhap vao; va nguac lai, duoi tac dpng cua 
quyen luc nha nuoc, cac thiet che moi ciing 
se lam bien doi phan nao nhimg mat co lien 
quan ciia xa hpi tiep nhan cac thiet chi nay. 

Co the thay rang, su tac dpng cua cac 
yeu to tranh tung len he thong to tung thim 
van ciia Viet Nam da tao ra nhiing su thay 
doi nhat dinh. Vai tro va vi the ciia nguai bao 
chiia da dupc nang len dang ke trong tuang 

Nguyen van: "The privilege against self-incrimination—the essential mainstay of our adversary system— 
..." Tham khao tai in le Miranda v. Arizona, 384 US 436 (1966). 
Xem them Le Kien, "Tranh luan soi noi ve quyen im lang", Bao di?n tir Tuoi Tre, ngay 28/5/2015, 
http://tuoitre.vn/tin/chinh-tri-xa-hoi/20150528/tranh-luan-soi-noi-ve-quyen-im-lang/753264.html, truy cap 
ngay 21/11/2019. 
Diim c, khoan 1, DiSu 58; diim b, khoan 2, Dilu 59; diim b, khoan 2, Dilu 60; diim c, khoan 2, Dilu 61 
Bp luat T6 tyng hinh svr nam 2015. 
Khoan 2, Dilu 87 Bp luat T6 tung hinh su nam 2015. 
Teubner, Gunther, Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up in New 
Differences (1998), Modem Law Review, Vol. 61, p. 12. 
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quan vai Kiem sat vien. Nhiiu tmong hpp 
nguoi bao chiia da tu thu thap chiing cii dl 
lam luan cii bao chiia chii khong chi trong 
cha vao ho so vu an dupc cung cdp bai Vien 
kiem sat, Toa an. Theo luat su Phan Trung 
Hoai, day la cac quy dinh quan trpng giiip 
gia tang dia vi to tung ciia nguoi bao chiia^". 
tir do CO dupc vi tri can bang hon voi Kiim 
sat vien trong qua trinh to timg va thilt lap 
nen mot phien toa cong bang giiia ben bupc 
tpi vdi ben go tpi. Mat khac, tai phien toa, 
Vien kiem sat va Toa an ciing chii trpng den 
viec tranh timg va diin biin tai phien toa han 
la chi can cii vao ho so vu an. Ca hai nganh 
kiem sat va toa an ciing da c6 nhiing van ban 
nghi?p vu hucmg dan doi hoi viec nang cao 
chat luong tranh tung, nhu viec to chiic 
phien toa nit kinh nghiem theo tinh than cai 
each tu phap 1̂  yeu cau doi vai timg kiem 
sat vien va tham phan trong moi nam. Hai 
yeu to nay deu gop phan dam bao tinh cong 
bang ciia phien toa giira hai phia bupc tpi va 
go tpi, tranh xu huong thien lech ve phia 
bupc tpi nhu truoc day. 

Trong mpt so vu an, nguoi bi bupc tpi 
da bat dau sit dung quyen im lang va dupc 
nguoi tien hanh to tung ton trpng '̂. Viec sii 
dung quyen im lang cua nguoi bi bupc tpi 
ciing khien cho nguai tien hanh to tung phai 
can nhac va han che hon viec sir dung cac 

bien phap chinh thing (hoac phi chinh 
thing) dl cuong ep viec cung cap Icfi kĵ '̂ 
ciia nguai bi bupc tpi. Kit hpp vcri quy ^ 1 ^ 
vl ghi am/ghi hinh khi hoi cung bj can, yeu 
tl nay g6p phiin bao ve nguoi bi bupc toi 
traac kha nang sir dung nhuc hinh nham 
cuong ep viec l4y lai khai nguoi bi bupc tpi. 

Tuy nhien, cac quy djnh hien hanh hen 
quan din tranh tung con co mot so bat cap 
can dupc khac phuc sau day: 

Thir nhdt, theo quy djnh cua BLTTHS 
2015, CO quan co tham quyin tiin hanh to 
tung CO quyin tiin hanh hoat dpng thu th?p 
chiing cii "theo quy dinh cua Bp ludt nay^, 
con nguoi bao chira khong bi rang bupc bai 
dilu khoan tuong tu". Dilu nay co nghia la 
luat cho phep nguoi bao chua co quyen thu 
thap chimg cii, nhung lai khong quy dinh cu 
thi vl trinh tu, thu tuc dl thu thap chimg cii. 
Viec khong quy dinh ro rang trinh ty, thu tuc 
vl hoat dpng thu thap chiing cii cua nguoi 
bao chira din din khong co can cii de danh 
gia tinh hop phap ciia chiing cii dupc thu 
thap boi nguoi bao chiia. Viec BLTTHS 
khong quy dinh ro rang can cii phap ly dl 
xac dinh tinh hpp phap ciia cac chiing cii 
dupc thu thap boi nguai bao chiia de dan den 
su tiiy tien trong viec thu thap chiing cii cua 
nguoi bao chua va su tiiy tien trong viec xac 
dinh tinh hpp phap ciia cac chiing cii do ciia 
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hpi d6ng xet xir. Mat khac, chuih vi khong 
CO can cii phap ly cho trinh t\r, thu tyc thu 
thap nen nhiSu truong hpp nguoi bao chua 
khong thi thu thap dupc chiing cir minh 
mong muon do nguoi dupc yeu cau cho loi 
khai hoac nguoi dupc yeu cau cung cap tai 
lieu khong hop tac. Tii do, lam suy yeu 
quyen thu thap chung cii cua nguoi bao chiia 
tren thuc tl^^ 

Thir hai, nguyen tac tranh tung va viec 
trinh bay, kiem tra chimg cii tai phien toa, de 
dam bao nguyen tac tranh tung, ldi khai cua 
nguoi lam chiing ciing phai dupc kiem tra 
tai phien toa chii khong chi dua vao loi khai 
duoc the lii?n trong cac bien ban da dupc thu 
thap trong giai doan dieu tra, truy to. Tuy 
nhien, BLTTHS 2015 lai cho phep, trong 
truong hpp nguoi lam chiing vang mat va da 
CO loi khai trong giai doan dieu tra ~ tray to, 
thi phien toa van tiep tiic dien ra. Ngay ca 
khi nhiing loi khai do co chiia dung thong 
tin ve nhiing van de quan trpng ciia vu an, 
thi hpi dong xet xir vin co quyen tuy nghi 
l\ra chpn vipc tiep t\ic xet xu hay hoan phien 
toâ "*. Cac can cii phap ly lam co so cho su 
tuy nghi lua chpn ciia Toa an trong viec xet 
xir vy an voi sy vang mat cua nguoi lam 
chiing lai khong dupc quy dinh. Vo hinh 
chung, quy dinh nay da lam suy giam chiic 
nang cua nguyen tac ban an, quyet dinh cua 
Toa an phai can cii vao ket qua kiem tra, 
danh gia chiing cii va ket qua tranh tung tai 
phien t6â .̂ 

Thtr ba, quyen im lang ciia nguoi hi 
bupc tpi khong dong bat ky mot vai tro nao 

NHA NUOC VA PHAP LUAT 

trong viec danh gia lai khai. Co the noi, yeu 
to khong bi ep bupc, hay con gpi la tinh tu 
nguyen la yeu to ca ban nh4t ciia quyen im 
lang, nham dam bao sy ty do y chi trong viec 
lya chpn dua ra loi khai hoac loi thii tpi hay 
khong cua nguoi bi bupc tpi. Nhu vay, de 
quyen im lang co the dupc thyc thi tren thuc 
te, ben canh cac quy dinh cho phep va bao 
dam nguoi hi bupc tpi sii dung quyen im 
l^g trong qua trinh lay lai khai, thi cac lai 
khai la ket qua cua su vi pham quyen im lang 
cung phai bi loai trir. Co nghia la, tinh chat 
ty nguyen cua loi khai phai la mot yeu to de 
danh gia Icri khai. Tuy nhien, BLTTHS 2015 
da bo sot yeu to nay trong quy dinh ve danh 
gia loi khai cua nguai bi bupc tpi. Neu sy ty 
nguyen nay khong la mpt yeu to de danh gia 
lai khai, thi c6 thi ket luSn rang, quyen im 
lang chi la mpt quyen ly thuyet bai trong 
truong hpp quyen nay bi xam pham tren 
thyc te thi khong co ca che phap ly de chong 
lai su vi pham naŷ *. 

Tom lai, ve co ban, co the nhan thay, cac 
yiu t6 tranh tyng trong BLTTHS 2015 nham 
khac phyc cac khiem khuyet cua mo hinh to 
tyng thim van trayen thong, giup phien toa tra 
nen cong bang hon, va viec bao ve quyen cua 
nguoi bi bu6c tpi tot hon, chii khong lam thay 
doi each thiic van hanh ciia ca he thong to 
tung. Viec BLTTHS 2015 khong lua chpn cac 
yiu tl tranh tung khac nhu he thong boi tham 
doan hay cac nguyen tac loai trir chiing cii the 
hien tinh can trpng bai cac yeu to nay c6 the 
din den sy co cau lai mot each toan dien each 
thiic ma he thong to tung hoat dpng • 
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nguai bao chua", Tap chi Dan chii va Phap luat, s6 9 (330), 2019: tr.54-59 
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25 Xem them Vo Minh Ky v^ Vo H6ng Phupng, "Kiim tra ldi khai cua nguoi lam chiing tai phien toa hinh 
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