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Abstract: 
This article provides analysis of a number of inadequacies and 
shortcoming in the provisions of the Law on Law on Handling 
of Administrative Violations of 2012 and also proposed 
recommendations for further improvements of the Law so that it 
is to ensure the quality of the amendments to the Law. 

1. Sira doi pham vi dieu chinh 

Theo tac gia, cac bien phap xir ly hanh 

chinh c4n dupc tach ra khdi pham vi didu 

chinh cua Luat Xii ly vi pham hanh chinh 

nam 2012 (Luat XLVPHC 2012) va duac 

quy dinh trong mpt van ban luat riang vi 

nhung ly do sau day: 

Thu" nhdt, cac bien phap xir ly vi pham 

hanh chinh (VPHC) dupc quy dinh tai khoan 

3 Diiu 2 Luat XLVPHC 2012, la cac bien 

phap dupc ap dung doi vdi ca nhan "vi pham 

phap luat ve an ninh, yat tu, an loan xa hdi 

ma khdng phai la tdi pham", khdng tuang 

ling vdi mdt loai trach nhiem phap ly nao. 
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Do dd, ten gpi ciia Luat khdng phu hpp vdi 
loai vi pham nay, tire khdng phai VPHC. 
Day ciing khdng phai la bien phap yach 
nhiem hinh sy vi co sd de ap dung khdng 
phai la tpi pham. Do dd, vd ban chkt, day la 
cac bien phap cudng che hanh chinh dac 
biet: dac biet ve ddi tuang, co sd ap dung, 
dieu kien ap dung, npi dung cuong che, tham 
quydn va thu tuc ap dung. 

Thu hai, mac du quy dinh yong cimg 
mpt dao luat, nhung cac ndi dung cu tba vh 
ap dung cac bien phap xir ly hanh chinh lai 
duoc quy dinh rieng, tach khdi xvr ph^t 
VPHC, tir ddi tuang ap dung, nguydn tac, 
thdi hieu, thdi ban ap dung, npi dung cae 
bien phap cho den tham quyen va thu tuc ap 
dyng. Trong khi do, cd mpt sd dieu khoan 
quy dinh chung cho ca xir phat VPHC va ap 
dyng cac bien phap xir ly hanh chinh chua 
that hgp ly, vi du: "khiau nai, td cao va khdi 
kien ttong XLVPHC (Diiu 15), "Trach 
nbipm cua ngudi cd tham quydn XLVPHC " 
(Diau 16), tinh tiet giam nhe ^ieu 9), tinh 
tiet tang nang (Dieu 10), v.v... 

Thu ba, yen co sd Phap lenh Trinh ty, 
thii tuc xem xet, quyat dinh ap dung cac bien 
phap xii Iy hanh chinh tai Tda an nhan dan, 
chiing ta cd thd xay dyng mdt luat rieng ve 
ap dung cac bien phap xii ly hanh chinh vdi 
day du ndi dung ve ddi tugng ap dung, cac 
bien phap cu tha, tham quyen va thu tuc ap 
dung. Diau nay khdng phiic tap ve ky thuat 
lap phap, yong khi dd mpi vka dh lian quan 
din ap dung cac bien phap xii ly hanh chinh 
se dupc giai quyat ranh mach, nhat quan, 
triet dd, tha hien sau sic nguyen tSc bao dam 
quyin con ngudi, quyen cdng dan. 
2. Bd sung quy dinh v^ tr^ch nhi^m hanh 
chinh 

Luat XLVPHC 2012 khdng di cap din 
yach nhiem hanh chinh ma chi quy dinh va 
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xu phat vi pham hanh chinh. Tac gia cho 
rang, chi khi nao xac dinh ranh mach ca sd 
cua yach nhi^m hanh chinh, cac trudng hgp 
khdng phai chiu yach nhiem hanh chinh, 
nguyen tic truy ciiu trach nhipm hanh chinh, 
cac trudng hgp mian truy cim yach nhiem 
hanh chmh,v.v... thi mdi cd thi quy dinh vd 
xii phat VPHC phu bpp. 

Xu phat, niu theo dinh nghia ciia Luat 
chi la "dp dting hinh thuc xuphgt, bien phdp 
khac phuc hqu qud " (khoan 2 Diau 2 Luat 
XLVPHC 2012), nhung dd la kit qua cua ca 
qua trinh gdm nhiiu boat ddng nham xac 
dinh yach nhiem hanh chinh. Vi vay, trudc 
khi quy dinh vi xu phat, phai quy dinh dSy 
du nhiing vin di ciia yach nhiem hanh 
chinh. Tac gia cho rang, yong mdt sd dieu, 
Luat XLVPHC 2012 sir dung thuat ngii chua 
hgp ly nhu: khoan 1 Diiu 6 "thdi hieu xir 
phat VPHC" (ckn thay bSng "thdi hi?u truy 
ciiu yach nhiem hanh chinh"); Dieu 11 
"nhiing trudng hgp khdng xir phat VPHC" 
(ckn thay bSng "nhiing trudng hgp khdng 
phai la vi pham hanh chinh", hoac "mien 
yach nhiem hanh chinh"). Ben canh dd, do 
khdng quy dinh ve yach nhiem hanh chinh 
nan yong trudng hgp vi pham cd td chiic hay 
trudng hgp vi pham chua dat hoac ty y nira 
chiing cham diit vi pham (la nhung trudng 
hop Luat XLVPHC 2012 khdng quy dinh) 
thi khdng ro yach nhiem phai ganh chiu nhu 
the nao? 

Tir nhiing phan tich neu tren, tac gia cho 
rang, can sira ddi, bd sung Luat XLVPHC 
2012 ve yach nhiem hanh chinh nhu sau: 

- Bd sung mdt dieu quy dinh ve co sd 
cua yach nhipm hanh chinh vdi ndi dung "ca 
nhan, td chiic phai chju trach nhiem hanh 
chinh khi cd loi yong viec thyc hien hanh vi 
VPHC dugc phap luat quy dinh". 
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- Sira ddi cac yudng hgp khdng xu phat 
VPHC tai Diiu 11 thanh "cac trudng hgp 
khong bi coi la vi pham hanh chmh". 

- Bd sung mdt diiu quy dinh ve mien 
trach nhi?m hanh chinh (do hanh vi khdng 
cdn nguy hiem cho xa hdi, thdi hieu xir phat 
da het, v.v... (tuong ty nhu quy dinh cua Bd 
luat Hinh su). 

- Sua ddi ten gpi ciia Dieu 9 thanh "Cac 
tinh tiet giam nhe trdch nhiem hdnh chinh", 
Diau 10 thanh "Cac tinh tiet tang nang trdch 
nhiem hdnh chinh", neu khdng se khdng ro 
giam nhe hay tang nang cai gi. 

- Bd sung mdt diau quy dinh va trudng 
hgp vi pham cd td chiic (ddng pham) va 
phan hda yach nhiem cua timg chu thd tham 
gia. 

- Bd sung mdt dieu quy dinh ve ty y nira 
chimg cham diit vi pham va vi pham chua 
dat. 
3. Hoan thî n khai niem xir phat vi pham 
hknh chinh 

Theo quy dinh tai khoan 2 Didu 2 Luat 
XLVPHC 2012, "xir phat vi pham hanh 
chinh la viec ngudi cd thSm quyin xii phat 
ap dung hinh thiic xu phat, bien phap khac 
phuc hau qua ddi vdi ca nhan, td chiic thyc 
hien hanh vi vi pham hanh chinh theo quy 
dinh cua phap luat ve xii phat vi pham hanh 
chinh". Muc dich cua quy dinh tai khoan 2 
Diiu 2 nay chi la dd phan biet xu phat VPHC 
vdi ap dung cac bien phap xir ly hanh chinh. 

Theo dinh nghia nay, ndi dung cua xu 
phat VPHC the hien d viec ap dung hinh 
thiic xir phat va bien phap khac phuc hau qua 
vi pham; xir phat VPHC ddng nhat vdi viec 
ra quyit dinh xu phat (yong dd ghi rd ngudi 
thyc hien hanh vi vi pham, hanh vi vi pham 
cu thi, dieu luat dugc ap dung, hinh thiic, 
mire xii phat va cac bien phap khac phuc hau 

qua vi pham dugc quy dinh yong cac nghi 
dinh cua Chinh phii quy dinh ve xir phat 
VPHC yong cac ITnh vyc cu the). Hon niia, 
quy dinh tai khoan 2 Diiu 2 Luat XLVPHC 
2012 ciing khdng chinh xac khi rai vao cac 
trudng hgp khdng ra quyet dinh xir phat quy 
dinh tai Diiu 65 cua Luat nay, tire cac trudng 
hgp chi ra quyat dinh ap dung bien phap 
khac phuc hau qua ma khdng xii phat (hat 
thdi hieu xu phat, trudng hgp ca nhan VPHC 
chat, mat tich, td chiic vi pham hanh chinh 
da giai the, pha san v.v...). 

Theo tac gia, xir phat VPHC cdn duoc 
hieu Id toan bp cdc hoat dpng nhdm xdc 
minh, thu thdp chimg cir, ddnh gid chung cir 
vd chdng minh cdc tinh tiet cua VPHC cu 
the, lua chpn quy pham cdn dp dting doi voi 
cd nhdn, td chirc viphqm theo quy dinh cua 
phdp ludt vd ra quyet dinh xir phat. 

Vi vay, cin quy dinh mdt dieu rieng dinh 
nghia vi xir phat VPHC, mdt diau rieng quy 
dinh ve ap dung cac bien phap khac phuc 
hau qua, yong dd gdm ap dung hinh thiic xir 
phat VPHC va ap dung bien phap khac phuc 
ban qua; ddng thdi, can quy dinh mdt dieu 
ve "ap dung bien phap khac phuc hau 
qua" nhu quy dinh tai khoan 2 Dieu 65. 
4. Bo sung quy dinh ve chii-ng minh, 
chvng cif 

Luat XLVPHC 2012 la mdt van ban luat 
Idn, gin nhu Bd luat, vi vay, cac dieu, khoan 
cua Luat can quy dinh cu thd. Mdi mpt thuat 
ngii can dugc quy dinh vdi ndi ham day du, 
vi du, vi pham hanh chinh, ddng pham, vi 
pham cd td chiic, ty y niia chimg cham diit 
vi pham, vi pham chua dat, ldi cd y, ldi vd 
y, tai pham, vi pham hanh chinh nhieu lan, 
tinh thi cip thiat, phdng ve chinh dang, su 
kien bat ngd, sy kien bat kha khang, ngudi 
khong cd nang lyc yach nhiem hanh chinh, 
ngudi nghien ma tiiy,... 

\ NGHllN CUU I 0 0 
So 6(406)-T3/2020\^|^p p | | A P ' ' ' ' 



BAN VE DU AN LUAT 

Xii phat vi pham hanh chinh la mdt tap 
hpp cua nhieu hanh ddng, tii xac dinh hanh 
vi vi pham, chu the thyc hien, cac tinh tiit 
khach quan, chu quan cau thanh vi pham, ket 
thiic bang viec ap dung che tai phu hgp vdi 
quy dinh ciia phap luat. Ndi chinh xac hem: 
xur phat VPHC la qua trinh truy ciiu yach 
nhidm hanh chinh, nd khdng chi la viec ra 
quyet dinh ap dung binh thiic, miic xir phat 
va bien phap khac phyc ban qua. 

Xu phat vi pham phai bao dam yen ciu 
khdng lam oan sai ddi vdi ngudi bi xu phat. 
Chi khi xac mmh, thu thap day du chiing cii 
va danh gia chiing mdt each toan dien thi 
viec xii phat mdi khdng hi oan sai, bao dam 
nguyen tic xii phat khach quan. Tuy nhien, 
Ludt XLVPHC 2012 chi moi di cap den 
trdch nhiim chung minh vipham hdnh chinh 
nhu mpt nguyen tdc md chua quy dinh ro the 
ndo Id chimg minh vd chung minh nhu the 
ndo. chimg minh bdng phuong tien phdp ly 
ndo, chua quy dinh tuong xung voi npi dung 
vd tdm quan trong cua vdn di chung minh 
nhu mpt chi dinh cua phdp ludt XLVPHC. 
Cac didu 58 (Lap bian ban vi pham), 59 (Xac 
minh tinh tiet cua vu viec vi pham hanh 
chinh), 60 (Xac dinh gia tri tang vat vi pham 
hanh chinh de lam can cii xac dinh khung 
tien phat, tham quyan xu phat), 61 (Giai 
trinh), 64 (Sii dung phuang tien, thiat bi ky 
thuat nghiep vu yong viec phat hien vi pham 
hanh chinh) Phan hai Chuong III chi mdi the 
hien mdt phan khdng dang ke ndi dung ciia 
chiing minh. 

Thuc ta da cd khdng it vu vi pham can 
nhieu thdi gian va sir dung nhiiu bien phap 
nghi?p vu, chuyen mdn di xac minh, thu 
thap chiing cii, lam rd cac tinh tiit ciia vu 
viec. Vi du, Cdng ty Son HP bi Cue Hai 
quan thanh phd Hai Phdng xir phat vi pham 
vd hanh vi khai khdng diing ma sd thue khi 
l̂ m thil tuc nhap khiu hang hda. Cue Hai 
quan thanh phd Hai Phdng da xir phat Cdng 
ty bang gia yi mpt iin thui trdn ciing vdi 
truy thu thua tdng cdng ban 16 ty ddng vi 
cho rang, bang nhap khiu la son thanh pham 
ma khdng phai nguydn lieu. Dan vi giam 
dinh, sau hai lan giam dinh, da cd kit luan 
yai ngugc nhau, din din thui suit rat khac 
nhau: kat lu^ lan dau coi hang nhap khau la 
son thanh pham, nhung ket luan lan hai (sau 
khi hdi cac co quan hiiu quan) khang dinh 
hang nhap khau la nguydn lieu ban thanh 
pham dung de san xuat son. Chi sau khi 
Cdng ty Son HP khdi kien vu an hanh chinh 
thi cac chiing cii mdi dugc Tda an xac minh, 
danh gia diing dan, dan den kdt qua quyit 
dinh xu phat VPHC ciia Cue trudng Hai 
quan thanh pho Hai Phdng bi huy. Cdng ty 
Son HP khdng bi xii phat phat va truy thu 16 
ty ddng niia .̂ 

R5 rang yong vu xir phat vi pham nay, 
chiing cii la yeu td quyet dinh va viec trung 
ciu giam dinh la hoan toan cin thiit. Tuy 
nhien, toan bd viec thu thap, danh gia chiing 
cii nay lai do ca quan hai quan quyet dinh, 
chii khdng phai do yeu cau cua ngudi bi xii 
phat. Qua trinh quyet dinh trung cau giam 

1 Diim d khoan 1 Dieu 3 Luat XLVPHC 2012. 

2 Xem Quyit dinh giam d6c th^m 02/2012/HC-GDT ngay 16/03/2012 xet xii vu an hanh chinh v'e khilu ki^n 
quyit dinh truy thu thuS va xir phat vi pham hanh chinh trong ITnh vyc thue ciia Cong ty co phan Son HP, 
https://thegioiluat.vn/an-le/quyet-dinh-giam-doc-tham-02-2012-hc-gdt-xet-xu-vu-an-hanh-chinh-ve-ldiieu-
kien-quyet-dinh-truy-thu-thue-va-xu-phat-vi-pham-hanh-chinh-trong-linh-vuc-thue-119/. 
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dinh va viec giam dinh khdng dugc phap 
luat quy dinh cho nen nhiing ddi hdi ddi vdi 
chiing cii nhu tinh xac thuc, tinh cd lien quan 
va tinh hgp phap deu khdng dugc dat ra. 

Vi v$y, tac giai cho rang, can sira ddi 
Luat XLVPHC nam 2012 theo hudng bo 
sung mdt chuong quy dinh cu the cac van dd 
lien quan den chimg cii, chiing minh nhu: 
dinh nghia, phan loai chiing cii, nguon 
chiing cir, cac boat ddng xac minh, thu thJip, 
cat giii, bao quan chiing cii, danh gia chiing 
cir, cac tinh tiet phai chiing minh, nhiing tinh 
tiet khdng phai chiing minh. 

Ben canh do, tac gia cho rang, thyc ti cd 
nbidu vu vi pham ma viec chiing minh vi 
pham rat phiic tap, nen thdi ban ra quyat 
dinh xii phat (Dieu 66 cua Luat) hien nay, 
vdi hai lan gia han khdng qua 60 ngay la 
chua tuong xiing, can phai dupc keo dai 
hon. 
5. Lu^t hoa tham quyen cua Chinh phii 
quy dinh hanh vi vi pham trong cac linh 
virc 

Khoan 1 Dieu 2 Nghi dinh sd 
81/2013/ND-CP ngay 19/07/2013 quy dinh 
chi tiet mdt sd dieu va bien phap thi hanh 
Luat XLVPHC 2012 quy dinh: "Viec quy 
dinh hanh vi vi pham hanh chinh phai bao 
dam cac yeu cau sau day: a) Cd vi pham cac 
quy dinh ve nghia vu, yach nhiem, didu cam 
cua phap luat ve yat ty quan ly hanh chinh 
yong cac ITnh vyc quan ly nha nudc; b) Dap 
ling yau cau bao dam trat ty quan Iy hanh 
chinh nha nudc; c) Hanh vi vi pham hanh 
chinh phai dugc md ta ro rang, cu the de cd 
tha xac dinh va xir phat dugc trong thyc 
tian"; khoan 2 quy dinh: "Viec quy dinh hinh 
thiic xir phat, miic xir phat ddi vdi timg hanh 
vi vi pham hanh chinh phai can cii vao cac 
yiu td sau day: a) Tinh chat, miic dp xam bai 
yat tu quan ly hanh chmh nha nudc cua hanh 

vi vi pham; ddi vdi hanh vi vi pham khdng 
nghiem ypng, cd tinh chat don gian, thi phai 
quy dinh hinh thirc xu phat canh cao; b) Miic 
thu nhap, miic song trung binh cua ngudi 
dan yong timg giai doan phat triin kinh ti -
xa hpi cua dat nudc; c) Muc dp giao due, ran 
de va tinh hgp ly, tinh kha thi ciia viec ap 
dung hinh thiic, miic phat". 

Nhiing ndi dung trdn day thuc chat la 
quan diem chi dao ddi vdi viec ban hanh cac 
nghi dinh quy dinh xir phat VPHC trong cac 
linh vyc, vi vay, chung can dugc the hien 
yong luat vdi tinh chat la cac nguyen tac chi 
dao cho viec ban hanh nghi dinh cua Chinh 
phu. 

6. Quy dinh day du, cu the cac nguy&n tdc 
XV phat vi pham hanh chinh 

Diiu 3 Luat XLVPHC 2012 quy dinh vi 
nguydn tac xir ly vi pham hanh chinh, yong 
dd liet ke 6 nguyen tic xir phat vi pham hanh 
chinh. Quy djnh ciia Luat ve cac nguyan tac 
cdn khai quat va chua that day du. De bao 
dam hieu qua boat ddng xir phat vi pham 
hanh chinh, tac gia cho rang, can tach cac 
nguyen tac thanh timg dieu luat rieng va bd 
sung them mdt sd nguyen tac, cu the nhu 
sau: 

Bao dam phap chd yong xii phat vi 
pham hanh chinh. 

Binh dang trudc phap luat yong xir phat 
vi pham hanh chinh. 

Viec xu phat vi pham hanh chinh dugc 
tien hanh nhanh chdng, cdng khai, khach 
quan, bao dam cdng bang. 

Viec xii phat vi pham hanh chinh phai 
can cii vao tinh chat, muc dp, hau qua vi 
pham, ddi tugng vi pham va tinh tiet giam 
nhe, tinh tiet tang nang. 

NghTa vu chiing minh VPHC (hay "suy 
doan khdng cd ldi). 

Nguydn tac yanh tung. 
A NGHllN CUU i OK 
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Tieng ndi, chii viet sii dyng khi tiin 
hanh xir phat vi pham hanh chinh. 

Trach nhiem dau tranh phdng, chdng vi 
pham hanh chinh. 

Trach nhiem ciia ngudi cd tham quyen 
XLVPHC. 

Trach nhiem quan ly cdng tac thi hanh 
phap luat vi XLVPHC. 

Trach nhiem cua thii trudng co quan, 
dan vi yong cdng tac XLVPHC. 

Giam sat cdng tac XLVPHC. 
Khieu nai yong xir phat vi pham hanh 

chinh. 
Bao dam thi hanh cac quyit dinh xii phat 

VPHC. 
Ap dung Luat XLVPHC ddi vdi hanh vi 

vi pham hanh chinh d ngoai lanh tho nudc 
Cdng hda xa hpi chu nghia Viet Nam. 

Ndi dung cua cac nguyan tac can dugc 
quy dinh cu the, vi du: 

- Nguyen tac bao dam phap che yong xu 
phgt VPHC cd ngi dung: 1) Mpi vi pham 
hanh chinh phai duge phat hien, ngan chan 
kip thdi va phai bi xii ly nghiem minh, mpi 
hau qua do vi pham hanh chinh gSy ra phai 
dugc khac phuc theo diing quy dinh cua 
phap luat; 2) Khdng ai cd the bi coi la da vi 
pham hanh chinh v^ bi xir phat vi pham neu 
khdng du can cii va theo yinh tu dugc phap 
luat quy dinh; 3) Vipc xir ly VPHC phai dung 
tham quyen va thu tuc dugc phap luat quy 
dinh; 4) Nghidm cam mpi bmh thiic xiic 
ph^un danh dy, nhan pham ngudi bi xtr ly vi 
pham hanh chinh; 5) Mot hanh vi vi pham 
hanh chinh chi bi xii phat mdt lan; nhiau 
ngudi Cling thyc hi$n mdt hanh vi vi pham 
hanh chinh thi moi ngudi vi pham deu bi xu 

pbiit ve hanh vi vi pham hanh chinh dd; 6) 
Mdt ngudi thyc hien nhiiu hanh vi vi pham 
hanh chinh hoac vi pham hanh chinh nhieu 
lan thi hi xii phat vi timg hanh vi vi pham". 

- Nguyen tic bmh ding trudc phap luat 
cd ndi dung: 1) Mpi ca nhan vi pham hanh 
chinh phai chiu yach nhipm hanh chinh 
khdng phu thudc vao gidi tinh, dan tpc, tidng 
ndi, ngudn gdc xuat than, tinh trang tai san, 
dia vi xa hdi, nai cu tni, tin nguong, tdn giao 
va nhiing ly do khac; 2) Cac dieu kien mian 
trir yach nhi^m ddi vdi dai bieu Qudc hpi, 
dai bieu Hdi ddng nhan, tham phan, kiem sat 
vien, didu ya vian do phap luat quy dinh. 

- Nguyen tac ve nghTa vy chiing minh 
VPHC cd ndi dung: 1) Ca nhan, td chiic chi 
bi truy cim yach nhiem hanh chinh neu cd 
ldi khi thyc hien hanh vi vi pham; 2) Ca 
nhan, td chiic chua hi coi la da vi pham hanh 
chinh ndu ldi ciia ngudi thyc bien hanh vi vi 
pham chua dugc chiing minh theo quy dinh 
ciia phap luat; 3) Ngudi bi truy ciiu yach 
nhipm hanh chinh khdng phai chimg minh 
minh khong vi pham trir nhiing trudng hgp 
luat dinh; 4) Mpi nghi ngd ve ldi cua ngudi 
bi truy cim yach nhiem hanh chinh dupc giai 
thich theo huong cd Igi cho hp. 

- Nguyen tic yanh tung khdng chi dimg 
d quyin dupc giai trinh quy dinh tai khoan 
1 Diau 63 ma phai bao gdm cac quyin, nhu 
cung cip chiing cii, yeu ciu xdc minh, thu 
thap chimg cii, quyan dugc yeu can ngudi 
lam chimg, yeu cau trung ciu giam dinh, 
quyen cd mat va phat hiiu quan diem, y kiin 
ciia minh, quyen nhd luat su hoac ngudi 
khac tham gia phien hpp xem xet viec xir 
phat VPHC • 
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