
LUAT 

HOAT DONG THAM TRA 
TRONG QUY TRINH XAY Dl/NG VAN BAN 

QUY PHAM PHAP LUAT HIEN NAY 

• LE TH! NGQC MAI 

TOM TAT: 

Bai vicl tap imng phan lich, lam ro quy dinh phap lual \c hoat dpng tham tra irong quy trinh 
xay dyng van ban quy pham phap lual. Dgng th&i. dû a ra danh gia nhiTng diem hcJp Iy. bii'i hdp 
[y va de xual mot vai kien nghi de hoan thien quy dinh phap iuat ve hoat dong tham tra. 

Tiif khoa: Tham tra. ihiim tra chfnh sach. tham ira di/an. dir thao van ban quy pham phap iuat. 

L Khai niem, vai tro, y nghTa ciia hoat dpng Y nghia. vai iro cua hoai dong tham tra 
Ihiini tra Thd nhd). Iham tra la giai doan quan Irpng 

Theo Tir dien Lual hoc. tham tra "la vice xem trong quy trinh ban hanh van ban QPPL Trong 
xet lai ky Urdng dif an luat. phap lenh do Hoi do. tham tra gan nhir la khau cuo'i cung iru'dc khi 
dong dan tpc. Uy ban phap luat hoiic mpt uy ban dif thao van ban QPPLdUac trinh len cdquan, ca 
hiTu quan cua Quo'c bpi ha> mot iiy ban lam thdi nhan cd tham quven xem xet, quye'l dinh ban 
diWc Quo'c hpi chi dinh tie'n hanh triTdc khi trinh hanh \an ban. Tren thifc te'. y kien cua cd quan 
Uy ban Thirdng \u Quoc hdi (UBTVQH). Cd tien hanh tham tra cd tac dpng khong nho den cac 
quan Iham tra xem \ct ca ve hinh thu'c vii noi thii luc tiep theo trong quy trinh xay di/ng van 
dung nhirng lap irung chu yeu vao xem \ct sirphCi ban. Trirdng hdp bao cao tham tra dû a ra y kien 
hdp vdi chu trirdng. chmh sach ciia Dang, tinh hdp du" an. dU ihao chua dtj dieu kien de trinh Ihi se 
hien. hdp phap: do'i tu'dng; noi dung: pham vi \a tra lai ho sd cho cdquan chu tri soan thao tiep luc 
tinh kha thi cua dir an". chinh 1\. hoan ihien diTan. du thao van ban. 

Nhin chung. tham tra dUdc hieu ta xem xet. 7"/j(?/jfl(, hoat dong tham tra la can cifde danh 
danh gia npi dung, chinh sach phap luat. hinh gia dif thao van ban QPPL. gdp phan dam bao 
ihi'rc ciia di/ an. dif thao van ban quy pham phap cha't lUdng cua van ban. Thong qua kel qua cua 
luat (QPPL) \ a k\ ihuat phap ly. nham dam bao hoat dong tham tra. cac cd quan hiTu quan, dac 
tinh hdp hien. hdp phap. tinh thong nha'l. dong bd biet la cd quan co iham quven ban hanh van ban 
va linh kha lhi cua duthao van ban. Hoat dong se cd them cdsd de xem xet va quye'l dmh thdng 
nay dUdc lien hanh irUdc khi du ihao van ban qua. ban hanh van ban. 

QPPL dUdc trinh len chu the cd tham quyen xem Thii ha, vdi cdquan soan thao. tham tra cd vai 
xet. thong qua. trd kicm dinh lai ket qua lam vice, gdp phan 
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khong nho vao viec nang cao trach nhiem cua cd 
quan nay. Nhffng tham van trong cac bao cao 
thSm tra dUdc cd quan chil tri soan thao tiep thu. 
kip thdi siia doi da mang lai chat lUdng cao hdn 
cho du thao. 

Thiiiu. Iham tra la cd che dam bao. nang cao 
sir phoi hdp va giam sat iSn nhau cua cac cd 
quan cd tham quyen trong xay dUng van ban 
QPPL. Viec dat ra thu liac nay irong quy trinh 
xay dUng va ban hanh van ban QPPL giong nhu 
mot cd che de kiem soal cha'l liTdng. hieu qua 
cua giai doan soan thdo. vCra khie'n cd quan chu 
tri can nang cao irach nhiem cua minh trong qua 
trinh soan thao, vira giup ho nhin nhan nhifng 
diem cdn thieu sdt trong dU thao. Dong thdi, do'i 
vdi chli the ban hanh. viec tham tra se hd trd 
khong nho trong viec xem xel va ihdng qua dU 
thao van b^n. 

2. Chu the va dd'i tU4;fng ciia hoat dgng tham 

tra 

2.1. Do'i vdi tham tra chinh sdch trong de 
nghi xdy diing vdn bdn QPPL 

Diem mdi noi bat ciia Lual 2015 la bd' sung 
quy tnnh xay dUng chinh sach trirdc khi soan 
thao, Viec xay dUng chinh sach dudc thUc hien 
trong giai doan lap de nghj xay dung \an ban 
QPPL. Theo quy dinh cua Luai va Nghi dinh so 
34/2016/ND-CP cua Chinh phu quy dinh chi tiet 
va bi$n phap thi hanh Luat nay. thi khdng phai tat 
ca van ban QPPL deu phai xay difng chinh sach 
trUdc khi soan thao. ma chi dUdc tie'n hanh ddi 
vdi mot so van ban: luat: phap lenh: nghi quye'l 
cua Quoc hpi quy dinh tai diem b va c, khoan 2, 
Dieu 15 ciia Luat: nghi quyet ciia UBTVQH quy 
dinh tai diem b. khoan 2. Dieu 16 cua Luat: nghj 
dinh cua Chinh phii quy dinh lai khoan 2 va 3. 
Dieu 19 ciia Luat: nghi quyet ciia Hoi dong nhan 
d3n (HDND) ca'p tmh quy dinh tai khoan 2. 3 va 
4 Dilu 27 cua Luat. Dieu nay dong nghia vdi 
viec, cac van ban neu tren ,se la doi tifdng ciia 
hdat dpng tham tra chinh sach trong de nghj xay 
dung van ban QPPL. trif irUdng hdp nghi dinh ciia 
Chinh phu - bdi tham tra chi dUdc lien hanh doi 

vdi van ban ciia cd quan quyen lu. •' ""̂ ^̂ c 
(Quoc hdi. UBTVQH, HDND). 

Tu\' nhien, ra soat tat cii quy dinh \ c tham tra 
chinh sach trong de nghi xiiy dUng van ban QPPL 
ndi chung ciia Luat 2015 thi chi dUdc ghi nhan 
du> nha't tai Dieu 47 ve tham tra de nghi xay 
dUng lual, phap lenh. kien nghi ve luat, phdp 
lenh. Dieu nay cd nghia. trong so'cac van ban 
pbai xay dung chinh sach. Luat 2015 chi quy dinh 
iham tra chinh sach do'i vdi lual va phap lenh. 

Theo dd, chii the tie'n hanh tham tra de nghi 
\a \ dUng lual, phap lenh la Hpi dong Dan loc 
\a cac iiy ban ciia Quo'c hpi. Trong dd, Uy ban 
Phap luat lap hdp va chu tri tham tra de nghj ve 
chUdng trinh xay dUng lual. phap lenh cua cd 
quan. td chi'rc, dai bieu Quo'c hpi va ki6'n nghi ve 
luat. phap lenh ciia dai bieu Quo'c hpi. Hpi dong 
Dan tpc, Uy ban ciia Quo'c hdi cd trach nhiem 
phd'i hdp vdi Uy ban phap tuat trong viec tham 
tra de nghi xiiy dUng luat. phap lenh, kien nghi 
ve luat. phiip lenh va phat bieu y kie'n ve sUcan 
ihiet ban hanh, chinh sach ciia van bdn, thti' tU 
Uu lien trinh dU an lual. phap lenh thuoc ITnh vUc 
do minh phu trach. 

Tuy nhien, co hai trUdng hdp dac biel dUdc 
dat ra. ThiJ nhat, trUdng hdp UBTVQH tnnh dU 
an lual lhi Quo'c hpi quye'tdinh cdquan tham tra 
hoae Ihiinh lap Uy ban lam thdi de tham tra. Thif 
hai. trUdng hdp Hgi ddng dan tpc, Uy ban ciia 
Quo'c hpi trinh dU an lual, phap lenh thi 
UBTVQH quye'l dinh cd quan tham tra'. 

2.2. Do'i vdi tham tra dii dn, dU thdo van ban 
quy phgm phdp lugt 

Tham tra dif an. dU thao VBQPPL dUdc lien 
hanh sau giai doan soan thao, khi cac chinh sach 
da dUdc quy pham hda thanh cac dilu khoan cu 
the. So vdi tham tra chinh sach thi dd'i tUdng cac 
van ban dUdc lien hanh tham tra dif an. du thao 
day du hdn, bao gom lat ca van ban QPPL ciia 
Quoc hpi, UBTVQH va HDND cac cap. 

Hpi dong Dan tpc va cac uy ban ciia Qud'e hoi, 
lien hanh tham tra doi vdi: duan luat. nghi quyet 
cua Qudc hpi; dU an phap lenh. nghi quyet ciia 
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U B T V Q H . Hpi ddng dan toe. Uy ban ciia Qudc 

hpi cd trach nhiem chii tri tham tra dif an, du thao 

ihupc ITnh vUc do minh phu trach va dif an. du 

thao khac do Quo'c hoi , U B T V Q H giao: tham gia 

tham tra dU an. dU thao do cd quan khac ciia Quo'c 

hdi chu tri tham tra theo sU phan cong ciia 

U B T V Q H . 

O dia phUdng, cac ban ciia HDND cac cap l ien 

hanh tham ira dd'i vd i du thao nghi quye'l ciia 

HDND cap do-. 

3. N^i dung cua boat dpng tham t ra 

Thd nha'l. ve npi dung tham tra chinh sach 

trong de nghi xay dUng VBQPPL, viec tham tra 

t&p trung vao: SU can thie't ban hanh, pham v i . 

ddi tUdng dieu chinh. chinh sach cd ban ciia van 

ban. tinh thdng nha't, l inh kha thi. thit lU Uu l ien, 

thdi diem tr inh. dieu kien bao dam de xay dUng 

va lhi hanh van ban. 

Thif hai, ve ndi dung thiim tra dU an. dif thao 

VBQPPL, viec tham tra tap trung vao: Pham v i . 

ddi lUdng dieu chinh eiia van ban: Ndi dung ciia 

dif thao van ban va nhiJng va'n de cdn cd y kien 

khiic nhau: Viec giad va chuan bi van biin quy 

dinh chi tiet (ne'u co); SU phu hdp ciia npi dung dU 

thao vdn ban vdi chii trUdng. difdng loi ciia Dang; 

Tinh hdp hien. tinh hdp phap. tinh thdng nhat cua 

dir ihi io van ban vdi he thd'ng phap luat; Tinh 

Ufdng thfch vdi dieu Ude quo'c le cd hen quan ma 

nifdc Cong hda xa hdi chii nghia V ie t Nam la 

thanh v ien: T inh kha thi ciia cac quy dinh trong 

du thao van ban: D ieu kien bao dam ve ngudn 

nhan life, lai chinh de bao dam thi hanh van ban 

QPPL; Viee long ghep van de binh dang g id i 

trong du thao van ban. neu dU thao van ban cd 

quy dinh l ien quan de'n va'n de binh dang g id i ; 

Ngon ngi?. ky t h u a i \ a tnnh tU, ihi i tuc soan thao 

viin ban. 

Ddi vdi du thao nghj quyet ciia HDND. Dieu 

124. 136 vil 143 quy dinh noi dung tham tra lap 

truna vao eac van de sau: Ndi dung ciia dif thao 

nohi quye'l va nhiing van de con cd y kien khac 

nhau: SU phu hdp ciia npi dung dU tbao nghi 

quye'l \i'5i dudng lo i . ehii trUdng ciia Dang, chinh 

sach ciia Nhii nUdc; SU phii hdp cua npi dung dU 

thao nghi quye'l vdi tinh hinh. dieu kien phiii trien 

kinh te - xa hdi cua dia phUdng: Tinh hdp hien. 

tinh hdp phap \a tinh ihd'ng nhal ciia dU thao nghi 

quyet vdi he thd'ng phap luat. 

4. Thd i han tham t ra 

* Thifi hgn thdm ira dd'i vOi du dn hull, phdp 

lenh. du thdo nghj quye'l ciia Qudc h()i, Uy ban 

ihifcfng vu Qudc bdi 

Ddi vdi du an. du Ihao Irinh UBTVQH. cham 

nha't la 20 nga> trudc ngay bat dau phien hop 

U B T V Q H , cd quan. id chu'c, dai bieu Qudc hoi 

trinh du an. dU thao phai gi^i hd sd quy dinh lai 

khoan 1. Dieu 64 de'n cd quan ehu tri ihi im tra. 

U \ ban Phap lual. U\ ban ve Cac vii'n de xii hgi 

\ a cd quan khae tham gia tham tra de tien hanh 

ihi im tra. Cham nhii'i la 20 ngay irUde ngay bat 

dau phien hgp U B T V Q H , hd sd dif an, dif thao 

phai dUde gH'i de'n eac thanh vien U B T V Q H . 

trong dd bao gdm ca bao cao thiim tra'. Diiy lii 

mpt quy dinh khd hieu. bcti Luat 2015 quy dinh 

thdi han de cdquan trinh dUan, dii thao phiii gu"! 

hd sd den cd quan chii tri iham tra va thdi ban 

phai gu'i hd sdduan . dUthao sau khi thS'm tra de'n 

cac ihanh vien UBTVQH de xem xet, thdng qua 

Cling la "chiim nha't 20 ngay trUdc ngay biit dSu 

phien hpp U B T V Q H " . Thiet nghT, neu cd quan 

trinh dU an. dU thao thUc hien diing quy dinh nay 

la gu'i hd sd de tham tra irUdc 20 ngay biit dau 

diSn ra phien hgp UBTVQH lhi cd thdi han nao 

cho cd quan co tham quyen tie'n hanh tham tra? 

Do'i vdi du an. dU thao trinh Quo'c hoi , cham 

nhii'i la 30 ngay tnrdc ngay khai mac ky hgp Qude 

hpi . cd quan. td chu'c. dai bieu Qudc hpi trinh dif 

an. du thao phai gu'i hd sd quy dinh tai khoan 1, 

D ieu 64 den cd quan chii tr i tham tra, Uy ban 

Phap lua l , Uy ban ve cae van de xa hpi va cd 

quan khac tham gia tham tra de l ien hanh tham 

tra, Cham nhat la 20 ngay trUdc ngay khai mac 

ky hgp Qudc hpi . hd s d d u a n . duthao trinh Qudc 

hpi phai dUdc gu'i den cac dai bieu Qudc hdi 

(Dieu 73). Vd i qu\ dinh neu tren. ihdi han de Hdi 

ddne dan toe va cac iiy ban ciia Qudc hdi l ien 
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hanh tham tra mpi du an luat cd the cht la 10 
ngay. Con sdnhu vay lieu cd phii hdp'? 

Thdi hgn thdm ira dd'i vdi dU thdo nqhi quvei 

(•-^(1 HDND ca'p linh 

Theo quy dinh ctia Dieu 124. Luat 2015. cham 
nhat la 15 ng^y trudc ngii\ khai mac ky hop 
HDND, Cd quan irinh dU thao nghi quyet phai giri 
ho sd du thao nghi quyet den Ban ciia HDND 
dU ĉ phan cong tham tra de tham tra. Va bao cao 
tha'm tra phai dUdc gu'i den ThUdng true HDND 
cham nhat la 10 ngay trUdc ngay khai mac k\ hgp 
HDND. Theo quy dinh niiy. cd the tinh ra thdi han 
tie'n hanh tham tra dif thao nghi quyet eiia HDND 
cap ti'nh lii 5 ngay. 

* Thdi hgn ihdm ira ddi vin di( ihdo nghi quyet 
ciia HDND cap huyen 

Dd'i vdi du ihad nghi quyet ciia HDND cap 
huyen, Lual quy dinh cham nhii't ta 10 ngay irUdc 
ngay khai mac ky hgp HDND. Uy ban nhan dan 
cd trach nhiem gu'i dU ihiio nghi quyet den Ban 
ciia HDND dUdc phiin cdng tham tra. Ban cua 
HDND difdc phiin eong tham tra cd trach nhiem 
giJi bad cao thiim tra den Thudng trUc HDND de 
chuyen de'n eac dai bieu HDND cham nha't la 7 
ngay trUdc ngay khai mac kv hpp (Dieu 136). 
Nhu vay. thdi han tie'n himh ihiim tra chf cd 
3 ngay. 

* Thdi bun ihdm ira dni vdt dt( thdo nghi quyei 
cua HDND cap \d 

Rieng dd'i vdi dU thao nghi quyel ciia HDND 
ca'p xa, Luat quy dinh cham nha'l la 3 ngay trifdc 
ngay khai mac ky hpp HDND. Uy ban nhan dan 
2^i tcf tnnh. dU thao nghi quye'l va cac tin lieu cd 
lien quan (trong dd cd bao cao tham tra) de'n cac 
dai bieu HDND (Dieu 1431. Nhu vay. khac vdi 
cac trUdna hdp neu tren. Luat khong quy dinh cu 
the ve thdi han ed quan chii tri soan thao gu'i hd 
sddu'thao de'n Ban ciia HDND de tie'n hanh tham 
tra ma chi quy dinh \e thdi han phiii trinh dif thao 
de'n Ciic dai bieu HDND de thao luan. xem xet. 
thong qua. Do do. khong the tinh dUdc thdi han 
tien hanh tham tra dd'i vdi dif ihao nghi quyet cOa 
HDND ca'p xa lii bao nhieu ngiiv 

5. Mgt viii > kien nhSn \e l va ku -l^' 

Tren cd scl phan tich cae quy dinii --ua Luat 
2015 \e boat ddng tham tra trong qu\ trinh xay 
dUng van ban QPPL va dd'i chieu \ di y nghia. \ ai 
ird ciia hoal dpng nay. tac gia dUa ra cd mot vai 
v kien nhan xet va kien nghj nhU sau: 

Thif nhdi, ve dd'i tUdng iham tra chinh sach. 
theo Luat 2015 va van ban hUdng d5n, cd 5 loai 
van ban difdc quy dinh phdi xay dUng chinh sach 
trUdc khi soan thao iii: luat; phap lenh; mpt sd 
nghi quyel ciia Qud'e hdi, UBTVQH; mpt so nghj 
dinh ciia Chinh phii: mot so' nghi quye'l ciia 
HDND cii'p tinh. Tuy nhien. Luat chi quy djnh 
tham tra chi'nh sach do'i vdi luat va phdp lenh"*. 
Nhu \ iiy. 3 loai van bdn cdn tai la nghj quye'l cua 
Qudc hgi. UBTVQH vil HDND cap tinh mac dii 
ed xay dUng ehinh sach mdi nhUng lai khdng dUdc 
tie'n hiinh tham tra. Diiy la mot quy dinh thieu sdt, 
chUa day du. Bdi vay, de dam bao viee tham tra 
chinh sach dUdc tie'n hanh nha't quan. ddng thdi 
bdo ddm cha't lUdng ctia VBQPPL ndi chung. can 
bd sung quy djnh tham tra chinh saeh dd'i vdi ta't 
ca cac van ban neu tren, trir nghi djnh cua Chinh 
phii - bcfi tham tra lii hoat dpng dUdc lien hanh 
ddi vdi cac viin ban ciia cd quan quyen lUc nha 
nude. Tranh trUdng hdp de'n khi dU thao van ban 
da dUde hoan thien mdi ban vd sif can thie't ban 
hanh chinh sach, tinh hdp hie'n, hdp phap. tinh 
thd'ng nha'l ciia chinh sach trong dU thao. 

Thd hai, ve thdi han lien hanh tham tra. TrUdc 
tien. Luat 2015 hoan loan khdng quy dinh ve thdi 
han do'i vdi viec tham tra chinh sach trong de nghj 
xay dUng VBQPPL. Viee thieu sdt quy djnh vd 
va'n de nay cd the g;ly ra khd khiin, iung tiing cho 
edng lac ihUc tien xay difng vii ban hanh van ban, 
tham chi cd the dan de'n sU tiiy tien cua cac chii 
the cd lien quan trong viec gî i hd sd de iham tra 
va tie'n hanh thiim tra, anh hudng de'n cha't lUdng 
ciia viec xem xet, thong qua chinh sach. 

Ben canh do, ve thdi han tham tra cUr an. dif 
thao VBQPPL. Mac diJ, cd quy dinh lUdn- dd'i cu 
the ve thdi ban gu'i hdsd yeu ciu tham tr, :a thdt 
han phai trinh hd sd sau khi thiim ira i- i,̂  ,hg' 
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cd thifm quyen xem xel thdng qua dU an. du thao. 

tuy nhien nhu da phan l i c h d muc 4. \ iec quv djnh 

ihdi ban tham tra dd'i vd i luat cham nhii't la 10 

ngay. nghi quyel ciia HDND cii'p tinh cham nha'l 

lii 5 ngiiy, nghj quyet ciia HDND ca'p huyen cham 

nhat iii 3 ngay. Thdi han nhu vay dUdc cho la qua 

it. khdng tUdng xiing vdi khd'i lUdng cong viec can 

phai thUc hien de xem xet, danh gia ve ra't nhieu 

npi dung dUdc quy dmh nhu tinh hdp hien, hdp 

phap. linh ihd'ng nha't, tinh kha thi. 

Dac biet, do'i vdi trUdng hdp iham tra mdt du 

an luat. thdi han 10 ngiiy la qua i l de xem xet mgi 

du an quan trgng, cd tam anh hifdng rdng tdn. tac 

dpng de'n ra't nhieu ddi lifdng trong xa hpi . Cd the 

chting ta cho ri ing, vii'n de quy dinh vc thdi han 

chi ta ky thual, nhifng tren ihUc te, day la va'n de 

anh hudng trUc l iep den chat lUdng ciia boat dpng 

tham tra. V d i thdi han dUdc quy dinh, cha't lifdng 

ciia cac bao cao tham tra khd ed the ddm bao. 

Ngoai ra. thdi han tham tra du an, du thao 

trinh U B T V Q H khong the xac dinh dUdc hay 

khdng quy dinh minh bach ve thdi han tham tra 

du thao nghl quyet ciia H D N D ca'p xii deu the 

hien sU ihie'u sol ciia Luat. Bdi vay, thie't nghT can 

phai nghien cifu va difa ra quy dinh ve thdi ban 

thiim tra phu hdp hdn, dam bdo cho cac chu the 

cd the hoan Ihiinh kbd'i lUdng cdng viec nhieu va 

phi'fc lap vdi chii't tu'dng hieu quii. 

Tin? ba. \ e ndi dung thii'm tra. Quy djnh ve npi 

dung tham tra dU an. dir thao irong Luat 2015 dUdc 

th ie ike ' theohudnggiamdi in tif van biin ciia Qudc 

hdi. UBTVQH den van ban ciia HDND cii'p iinh. 

cap hu>en va cap xii. Dieu nh\ se hdp 1> neu nhU 

mgl so'ndi dung ehi phii hdp \ d i \an ban ciia trung 

Udng ma khdng phii hdp \ d i van ban ciia dia 

phUdng. Tuy nhien. theo danh gia ca nhan. mot sd' 

ngi dung can phai xem xet. danh gia du la van ban 

ciia trung Udng hay dia phUdng. Chdng ban. ngi 

dung tham ira ve sU can thie't ban hiinh viin ban. 

ddi lUdng ap dung, pham vi dieu chinh hay dieu 

kien bdo ddm ve ngudn nhiin life, lai ehinh de bao 

dam thi hiinh van ban la nhirng va'n dc ra't thiel yeu 

nhung lai khdng dUdc quy djnh trong noi dung 

Iham tra dif thao nghi quyet cua HDND. Rieng vdi 

viec thiim ira nghi quvet cua HDND ca'p xa. Lual 

chi quy dinh trach nhiem eae Ban ciia HDND phai 

tham tra. cdn tham tra npi dung gi thi khong he quy 

dinh cu the hay dan chieu de'n cdc quy djnh khae. 

Dieu nay cung the hien sU ihie'u khoa hpc vii minh 

baehciia Luat 2015. 

Tren diiy la moi so'suy nghT ca nhan vc nhifng 

quy dinh lien quan den hoal ddng ihii'm tra trong 

quy trinh xiiy dung VBQPPL. Hy vpng trong Ihdi 
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ABSTRACT: 
This paper focuses on analyzing and clarifying legal regulations on appraisal in the process 

of developing legal documents. This paper also assesses reasonable and unreasonable points, 
thereby proposing reconiinendations to perfect appraisal regulations. 
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