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PHAN THITHANH MAI

Quy dinh ciia Bo ludt 6 tung hinh sy (BLTTHS) nam 2015 vé thu tuc t6°
tung d6i vdi nguoi dudi 18 tudi dd c6 nhing bé sung, thay d6i ddang ké'nham
khdc phuc nhiing bat cdp trong quy dinh ciia BLTTHS ndm 2003 vé thii tuc
nay nhung van con mét s6 han ché' nhdt dinh. Nhiing han ché’ dé khong chi
khong bdo ddam lgi ich t6t nhat cho nguoi dudi 18 tudi ma con lam cho viéc
giai quyét vu dn kho dat hiéu qua cao.
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The 2015 Criminal Procedure Code’s provisions on legal proceedings for
persons under 18 years of age have been amended and supplemented to
overcome shortcomings in the 2003 one; however, still remained some
limitations. They not only do not guarantee the best benefits for persons under 18

but also make it difficult to solve the cases effectively.

Keywords: Legal proceedings; persons under 18 years of age; rights of
children; the 2015 Criminal Procedure Code; amendment and supplementation.

heo phdp luat hién hanh, tha tuc
t0 tung doi v6i nguoi duwdi 18 tudi

duoc quy dinh tai Chuong 28, Phan
tht 7 BLTTHS nam 2015 va duoc hudng

dan cu thé trong Thong tuw lién tich s

06/2018/TTLT-VKSNDTC-TANDTC-BCA-
BTP-BLDTBXH ngay 21/12/2018 ctia Vién
kiém sat nhan dan toi cao, Toa &n nhan
dan tdi cao, Bo Coéng an, Bo Tw phap, Bo
Lao dong-Thuong binh va Xa hoéi Vé phoi

hop thuwc hién mgt s6"quy dinh ciia Bo ludt t6°

tung hinh sy vé thi tuc t0"tung doi voi nguoi
duw6i 18 tudi (TTLT s6 06/2018) va Thong tw
sO 02/2018/TT-TANDTC ngay 21/9/2018
ctua Toa an nhan dan t6i cao Quy dinh chi
tiét viéc xét xir vu dn hinh sy ¢6 nguoi tham
gia 6" tung la nguwoi dwéi 18 tudi thudc tham
quyén ctia Toa gia dinh va nguoi chiea thanh
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nién. Qua nghién cttu nhitng quy dinh nay,
tac gia nhan thdy quy dinh cta BLTTHS
nam 2015 vé thu tuc t6 tung d6i véi nguoi
duwdi 18 tudi con mdt s6 bat cap can duoc
stra doi, b6 sung rod rang, day du va hop ly
hon. Trong bai viét nay, tac gia dé cap dén
nhiing van dé cu thé sau:

1. Vé viéc xac dinh tudi ctia ngudi
dw6i 18 tudi

Theo quy dinh tai Diéu 417 BLTTHS
nam 2015, viéc xac dinh tudi ctia nguoi bi
budc t6i, nguwoi bi hai duwdi 18 tudi duoc
quy dinh nhu sau:

“1. Viéc xdc dinh tudi ciia ngueoi bi bugc
t6i, nguoi bi hai la nguoi dwdi 18 tudi do co

* Tién si, Truong Pai hoc Ludt Ha N§i
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quan ¢ tham quyén tién hanh t6" tung thuc
hién theo quy dinh cua phdp ludt.

2. Trwong hop da dp dung cic bién phdp
hop phip ma van khong xdc dinh dwoc chinh
xdc thi ngay, thang, nam sinh cua hg dwgc xdc
dinh:

a) Trwong hop xdc dinh dwgc thing
nhung khong xdc dinh dwoc ngay thi ldy ngay
cudi cung cua thang do lam ngay sinh.

b) Trweong hop xdc dinh dwoc quy nhung
khong xdc dinh dwoc ngay, thing thi ldy ngay
cudi cung cua thing cudi cung trong quy do
lam ngay, thang sinh.

c) Trwong hop xdc dinh dwgc nira cua
nam nhwng khong xdc dinh dwoc ngay, thang
thi ldy ngay cudi cung cua thing cudi cung
trong nita nam dé lam ngay, thang sinh.

d) Trwong hop xdc dinh dwoc nam nhwng
khong xdc dinh dwoc ngay, thang thi ldy ngay
cudi cung cua thing cudi cung trong nam do
lam ngay, thang sinh.

3. Truwong hop khong xdc dinh diwegc nim
sinh thi phdi tién hanh gidm dinh dé xdc dinh

A2 gy

tuou.

Quy dinh nay dwgc hudng dan cu thé
tai Biéu 6 TTLT s6 06/2018 nhu sau: (1) Viéc
xac dinh tudi cta nguoi bi budc toi, nguoi
bi hai dudi 18 tudi can c vao mdt trong
cac gidy to, tai liéu sau: gidy ching sinh;
giay khai sinh; chitng minh nhéan dan; thé
can cuwdce cong dan; s6 ho khau; hd chiéu.
(2) Trwong hop céc gidy to, tai liéu néu tai
khoan 1 DPiéu nay c6 mau thuan, khong
10 rang hodc khong co gidy to, tai liéu nay
thi co quan ¢ tham quyén tién hanh t6
tung, nguoi c6 thdm quyén tién hanh t6
tung phai phoi hop véi gia dinh, nguoi
dai dién, nguoi than thich, Nha truong,
DPoan thanh nién Céng san H6 Chi Minh
hodc t6 chtic, cd nhan khac 6 lién quan noi
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nguoi duwdi 18 tudi hoc tap, lao dong, sinh
hoat trong viéc hoi, 1ay 10i khai, xac minh
1am 16 mau thuan hodc tim cac giy to, tai
liéu khac c6 gid tri chiing minh vé tudi ctia
nguoi do. Treong hop da ap dung cac bién
phap hop phap nhung chi xac dinh dwoc
khoang thoi gian thang, quy, nita dau hodc
ntta cudi ctia ndm hodc nam sinh thi tuy
ting treong hop cu thé can can ¢t khoan 2
Diéu 417 BLTTHS dé xac dinh tudi ctia ho;
(3) Truong hop két qua giam dinh tudi chi
xac dinh duwoc khoang d6 tudi cia nguoi bi
budc t6i, ngwoi bi hai thi co quan ¢ tham
quyén tién hanh t6 tung, nguoi cd tham
quyén tién hanh td tung 18y tudi thap nhat
trong khoang do tudi da xac dinh dwoc dé
xac dinh tudi cua ho.

Viéc xac dinh tudi cua ngwoi bi budc
t0i, ngwoi bi hai duwdi 18 tudi mac du da
duoc quy dinh va huéng dan cu thé, tuy
nhién, theo ching t4i, quy dinh nay van
con ¢6 mét s6 bat cap nhu sau:

Thir nhat, vé viéc xac dinh tudi caa
nguoi bi hai: Viéc xac dinh tudi ctia nguoi
dudi 18 tudi la van dé rat quan trong trong
qué trinh giai quyét vu an hinh sw. O gbc
do luat hinh sw, viéc xac dinh tudi ctia nan
nhan c6 y nghia trong viéc xac dinh hanh
vi ¢6 cdu thanh toi pham hay khong, xac
dinh toi danh, dinh khung hinh phat, quyét
dinh hinh phat. O géc d6 luat t8 tung hinh
su, viéc xac dinh tudi cua bi hai ¢ y nghia
quyét dinh trong viéc lua chon thu tuc t&
tung dé giai quyét vu an d6i vdi ho.

Viéc xac dinh tudi nguoi bi hai can ctr
vao giay khai sinh. Tuy nhién, trong thuc
tién t6 tung, van con gap nhitng treong hop
bi hai khong c6 gidy khai sinh, c6 giay khai
sinh nhung chi ghi ndm sinh hodc nhiéu
gidy khai sinh véi ndi dung khac nhau.
Trong truong hop d6, co quan cd tham
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quyeén tién hanh t6 tung phai tién hanh cac
bién phap hop phap d€ xac dinh tudi cua
nguoi bi hai nhu can ct vao cac giay to,
tai liéu (s6 ho khau, hoc ba, can cude...), 1oi
khai ctia nguoi bi hai va nhitng nguoi biét
ngay sinh cua nguoi bi hai. Néu da ap dung
cac bién phap hop phap ma van khong xac
dinh chinh xac dwoc thi theo quy dinh tai
khoan 2 Diéu 147 BLTTHS nam 2015, ngay,
thang, nam sinh ctia nguoi bi hai dwoc xac
dinh theo hudng c6 1oi cho ngwoi bi hai.

Nhuvay, quy dinh taikhoan2biéu417
BLTTHSnam2015dacoswkhacbiétcanban
so voi Thong tu lién tich s6 01/2011/TTLT-
VKSNDTC-TANDTC-BTP-BCA-BLDTBXH
ngay 12/7/2011 hwéng dan cich xac dinh
dd tudi dodi véi bi can, bi cdo va nguoi bi
hai 1a nguoi chua thanh nién (TTLT s6
01/2011) vé cach xac dinh do tudi cua bi
hai dwdi 18 tudi, d6 la xac dinh d6 tudi
cua bi hai quy dinh theo huwdéng bat 1oi cho
ngwoi bi budc t0i, nguoc lai vdi nguyén
tac suy doan vo toi.

Hién nay, c6 cac quan diém khac nhau
vé quy dinh tai khoan 2 Diéu 417 BLTTHS
nam 2015 vé viéc xac dinh tudi ctia nguwoi
bi hai.

- Quan diém tht nhat cho rang,
BLTTHS nam 2015 da quy dinh cu thé
van dé xac dinh tudi cta nguwoi bi budc toi
va nguoi bi hai dudi 18 tudi. Pay la quy
dinh th€ hién tinh than quan triét sau sdc
nguyén tac “bao dam loi ich t6t nhat cho
nguoi chua thanh nién” phtt hop véi cac
diéu udc quoc t€ ma Viét Nam la thanh
vién. Theo d6, nguyén tac “loi ich t5t nhat
cua tré em” quy dinh trong Diéu 3 Cong
wdc quyen tré em duogc coi la trong tam
trong viéc ing xtt voi nguoi chua thanh
nién 1a bi hai. Nguyén tic nay cé tam quan
trong dac biét, la kim chi nam khi xem xét
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vai tro ctia tré em trong quy trinh twe phap.!
Viéc quy dinh cach xac dinh tudi tai khoan
2 biéu 417 BLTTHS nam 2015 bao dam viéc
giai quyét vu an lién quan dén nguoi chua
thanh nién trong nhiing trueong hop can
thiét dwoc thuan loi, kip thoi, vira bao dam
thuc hién nguyén tac o loi doi véi nguoi
chua thanh nién pham t¢i, dong thoi bao
vé duoc tot hon quyeén va loi ich ctia nguoi
bi hai la nguoi chwa thanh nién tredc sw
xam hai ctia tdi pham.?

- Quan diém thtt hai cho rang, cach xac
dinh tudi cua nguoi bi hai 1a nguoi dwdi 18
tudi quy dinh tai Diéu 417 BLTTHS nim
2015 tuy da tao duoc su cong bang gitta
ngroi bi budc tdi va ngroi bi hai trong viéc
xac dinh tudi, nhung néu dung d€ truy ctu
trach nhiém hinh su va xac dinh mirc do
trach nhiém hinh sy d6i véi nguoi bi budce
toi thi lai gay bat loi cho nguoi bi budc t6i,
vi pham nguyén tac suy doan vo tdi. Quan
diém nay cho rang can stta d6i khoan 2
biéu 417 BLTTHS, x4c dinh tudi ciia nguoi
bi hai theo huedng co 1gi cho nguoi bi budc
t6i nhw huéng dan tai TTLT s& 01/2011.2

! Nguyén Thi Loc (2017), Van dé xdc dinh tudi ciia
ngueoi bi hai la ngwoi dwéi 18 tudi theo quy dinh cia
B¢ lugt 6" tung hinh sy nam 2015, Tap chi Khoa hoc
Kiém sat, s6 1/2017, trang 33.

2 Nguyén Hoa Binh chu bién (2016), Nhitng noi
dung moi trong By ludt t6" tung hinh sw nam 2015,
Nxb Chinh tri qudc gia, trang 356.

3 Tran Xuan Thién An, Tim hiéu vé viéc xdc dinh tudi
cuia nguwoi bi budc t9i, nguwoi bi hai la nguoi dwdi 18 tudi
theo quy dinh cua B0 ludt 6" tung hinh sy nam 2015,
dang ngay 3/7/2017, http://www.tkshcm.edu.vn/
tin-tuc/tim-hieu-ve-viec-xac-dinh-tuoi-cua-nguoi-
bi-buoc-toi-nguoi-bi-hai-la-nguoi-duoi-18-tuoi-
theo-quy-dinh-cua-bltths-nam-2015-3273.html,
truy cap ngay 28/4/2019;

binh Vian Qué, Xdc dinh tudi ciia nguoi bi hai -
Nhirng vin dé 1y lugn va thuc tién, Tap chi Kiém
sat s0 10/2018, http://kiemsat.vn/ve-xac-dinh-

tuoi-cua-nguoi-bi-hai-50249.html, dang ngay
10/7/2018, truy cap ngay 28/4/2019.
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Ca hai quan diém déu dua trén nhiing
nguyén tic da duoc thtra nhan chung:
Quan diém mot dya trén nguyén tic “loi
ich tot nhat cho tré em phai la méi quan
tam hang dau” dwogc quy dinh trong Cong
wdc caa Lién hiép qudc vé Quyén tré em;
con quan diém hai dya trén “nguyén tac
suy doan vo t0i” dugc néu trong Cong wdc
cua Lién hop qudc vé cac quyén dan su,
chinh tri. Theo tac gia, trong hai quan di€ém,
quan diém thit hai c6 stic thuyét phuc hon
vi nguoi bi budc t6i la trung tam cua to
tung hinh su va nguyén tac suy doan vo toi
1a nguyén tac co ban ctia t& tung hinh su.
Hon ntra, néu theo quan di€m mot, nguyén
tac “loi ich t&t nhat cho tré em phai 1a méi
quan tam hang dau” sé kho ap dung néu
trong vu an ca bi hai va nguwoi bi budc toi
déu la nguoi duwdi 18 tudi. Khi do, chiing ta
budc phai 4p dung nguyén tac suy doan vo
toi cho nguoi bi budc t6i d€ xac dinh tudi
ngwoi bi hai.

Vé viéc xac dinh tudi cua nguoi bi budc
t6i, Uy ban vé quyén tré em tuyén bs: “Néu
khong c6 bang chiing vé d6 tudi thi tré em
c6 quyeén duoc kiém tra vé y t€, xa hoi theo
phuong phép tin cay dé€ c6 thé xac dinh
tudi cta tré em d6. Trong treong hop co
xung dot hodc bang chiing khong thuyét
phuc, tré em d6 phai duoc hudng quy tac
vé loi ich ctia sy nghi ngo”.* Tuy nhién hién
nay, chura c6 huéng dan nao ctia Lién hop
quoc vé viéc xac dinh tudi cia nguoi bi hai
dé€ dinh hudng cho viéc hoan thién phap
luat ¢ Viét Nam vé van dé nay.

Theo tac gia, d€ cd thé bao dam hai
nguyeén tac “loi ich t8t nhat cho tré em phai

* Pai hoc qudc gia Ha Noi, Khoa Luat (2010),
Quyén con nguoi, tdp hop nhitng binh ludn va
khuyén nghi chung ctia Uy ban cong wéc Lién hop quoc
(Uy ban vé quyén tré em, binh luan chung s3 10 vé
quyén tré em trong tu phap nguoi chwa thanh nién,
doan 39), Nxb Cong an nhan dan, tr.789.
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la moi quan tam hang dau” va “suy doan
v0 t0i”, chung ta c6 thé xac dinh tudi cua
bi hai vao thoi diém nguoi d6 bi toi pham
xam hai theo hudng cé loi cho ngwoi bi
budc t6i (4p dung nguyén tac suy doan
vO t0i) va xac dinh tudi cua bi hai vao thoi
diém ho tham gia t6 tung theo huedéng co loi
cho bi hai dé€ ho duoc ap dung thu tuc doi
v6i nguoi dudi 18 tudi. Quy dinh nhu vay
c6 thé bao dam quyeén va loi ich hop phap
cho bi hai dwdi 18 tudi, dong thoi bao dam
quyén dugc suy doan vO tdi chia nguoi
bi budc tdi, bao dam quyén dwoc doi x&
cong bang ctia cac bén ddi lap trong vu an.
Phuong an nay c6 thé dan dén viéc khong
thong nhat trong cach xac dinh ngay thang
nam sinh ctia nguoi bi hai, tuy nhién bat
cap nay nho hon nhiéu so véi viéc vi pham
nguyén tac “suy doan vo toi” hodc nguyén
tac “1oi ich t&t nhat cho tré em phai 1a m&i
quan tam hang dau”.

Thi? hai, Diéu 417 BLTTHS khong quy
dinh vé viéc xac dinh tudi ctia nguoi lam
chiing la khong day du. Tudi cua nguoi
lam chiing khong anh huwong dén viéc
truy cttu trach nhiém hinh sy ctia nguoi
bi budc t0i nhung anh hwong dén viéc xac
dinh thu tuc t6 tung duoc ap dung doi voi
ho. Theo quy dinh hién hanh, pham vi ap
dung thu tuc d6i véi nguoi dudi 18 tudi
duoc ap dung d6i véi ca nguoi lam ching
dwdi 18 tudi. Vi vy, can phai bd sung quy
dinh vé viéc xac dinh tudi d6i voi ca nguoi
lam ching dwdi 18 tudi dé bao dam lgi ich
tot nhat cho nguoi lam chiing dudi 18 tudi.

Vé thuat nglt phap ly, theo chiing t6i,
can phai st dung thuat ngt* “bi hai” thay
cho “nguoi bi hai” trong Diéu 417 dé€ thong
nhat v6i quy dinh tai Diéu 62 BLTTHS ndam
2015 vé bi hai.

T nhiing phan tich trén, ching t6i kién
nghi stra doi b sung Diéu 417 nhu sau:
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Diéu 417. Xac dinh tudi cia ngwoi bi
budc t0i, bi hai, nguoi lam chitng 1a ngwoi
dwoi 18 tudi

1. Viéc xac dinh tudi ctia nguoi bi budce
toi, bi hai, nguoi lam ching 1a nguoi duwdi 18
tudi do co quan ¢6 tham quyén tién hanh t6
tung thuc hién theo quy dinh ctia phap luat.

2. (gitt nguyén)

3. (gitt nguyeén)

4. Trong trwong hop da dp dung cdc bién
phdp hop phdp ma van khong xdc dinh dwgc
chinh xdc thi ngay, thang, nam sinh ciia bi hai
dwoc xdc dinh:

a) Xdc dinh tudi ciia bi hai dé truy ciru
trdach nhi¢m hinh sy cua nguwoi bi bugc ti:

- Truwong hop xdc dinh dwoc thang nhung
khong xdc dinh dwoc ngay thi ldy ngay diu
tién cua thang do lam ngay sinh.

- Truwong hop xdc dinh dwoc quy nhung
khong xdc dinh dwoc ngay, thang thi lay ngay
ddu tién cua thing ddu tién trong quy do lam
ngay, thang sinh.

- Trueong hop xdc dinh dwrgc nira ciia nam
nhwng khong xdc dinh dwoc ngay, thing thi
lay ngay dau tién cia thang ddu tién trong nita
nam do lam ngay, thing sinh.

- Truwong hop xdc dinh dwoc nim nhung
khong xdc dinh dwoc ngay, thang thi ldy ngay
ddu tién cia thang dau tién trong nam do lam
ngay, thang sinh.

b) Xdc dinh tudi cua bi hai dé'dp dung thi
tuc doi v6i nguoi dwoi 18 tudi thi trong moi
trieong hop dwegc xdc dinh theo quy dinh tai
khoan 2 Diéu nay.

2. Vé viéc ap dung hoat dong ddi chat
d6i véi ngwoi dudi 18 tudi

Theo quy dinh tai khoan 6 Diéu 421
BLTTHS, “chi tién hanh d&i chét gitra bi
hai la nguoi dwéi 18 tudi véi bi can, bi cao
dé€ lam sang to tinh tiét cta vu an trong
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treong hop néu khong doi chat thi khong
thé giai quyét duwgc vu an”. Hién nay,
khong c6 quy dinh nao vé viéc ddi chat
gitta ngroi lam ching va bi can dwdi 18
tudi voi bi can da thanh nién. Theo ching
t6i, can phai quy dinh khong tién hanh doi
chat gitta nguoi bi hai va nguoi lam chiing,
bi can dwdi 18 tudi voi bi can da thanh nién
vinhiing ly do sau:

Thir nhit, quy dinh vé déi chat trong
tha tuc d6i véi nguoi dudi 18 tudi khong co
gi khéc so v6i quy dinh chung vé ddi chat,
khong thé hién tinh chat dac biét khi ap
dung hoat ddng nay d6i voi nguoi dudi 18
tudi. Khoan 1 Biéu 189 BLTTHS nam 2015
vé hoat dong d6i chat quy dinh “truong hop
6 médu thudn trong 10i khai giiva hai hay nhiéu
nguwot ma da tién hanh cdc bién phdp diéu tra
khéic nhwng chwa gidi quyét dwoc mau thudn
thi Diéu tra vién tién hanh doi chat”. So voi
quy dinh chung nay, quy dinh tai khoan 6
Diéu 421 BLTTHS nam 2015 “chi tién hanh
doi chat gitea bi hai la nguoi dwéi 18 tudi voi
bi can, bi cio dé’lam sing t6 tinh tiét cia vy dn
trong trirong hop néu khong doi chit thi khong
thé’ gidi quyét dwgc vu dn” cting ¢6 ndi dung
twong tw. DAi chat duoc xac dinh nhu bién
phép cudi cung, khi da si dung cac bién
phép diéu tra khac ma khong giai quyét
duwoc mau thuan. Quy dinh tai khoan 6
biéu 421 BLTTHS nam 2015 khéng mang
tinh chat dac biét, c6 tinh wu tién ap dung
riéng d6i voi bi hai dwdi 18 tudi. Néu chi
véi ndi dung nhu vay thi khong can thiét
phai quy dinh trong thu tuc t6 tung d6i voi
nguoi dudi 18 tudi.

Thit hai, hiéu qua cta viéc doi chat do6i
v6i nguoi dudi 18 tudi khong cao va két
qua doi chat trong nhitng treong hop nay
rat kho c6 tinh tin cay.

Viéc doi chat rat phiee tap, phu thudc
vao thai dg, tam ly, hiéu biét ctia hai bén
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tham gia d6i chat va phu thudc rat nhiéu
vao trinh d¢ chuyén moén, ki nang nghiép
vy, thai d¢ khach quan ctua nguoi tién
hanh dd6i chat; két qua caa viéc doi chat
chura chac chan dé khang dinh hay béac bo
101 khai ctia cac bén. Mat khac, néu bi can
im lang, khong tra 10i cau héi cta ngwoi
tien hanh doi chat thi khi d6, viéc doi chat
cting that bai. Vi vay, khong nén trong cho
vao két qua ddi chat nhw 1a bién phéap sau
cung d€ giai quyét vu an. Dac biét, viéc cho
nguoi duwdi 18 tudi, nhat 1a tré em doi chat
v&i bi can da thanh nién thi viéc doi chat ¢
kha ndng cao la khong dat két qua. Rat co
thé ho khai diung su that nhung khi phai
ddi mat véi bi can, do cang thang, hoang
so nén ho da im lang hodc thay doi 1oi
khai, dan dén viéc d6i chit nham bac bd
loi khai gian d6i cta bi can, bi cao thuong
khong dat két qua.

Thir ba, viéc cho bi hai, nguroi lam
chiing, bi can dudi 18 tudi doi chat vai
bi can da thanh nién la khong bao dam
nguyén tac “loi ich t8t nhat cho tré em phai
la mdi quan tdm hang dau”. Khong nén
quy dinh bi hai dudi 18 tudi phai doi chat
v6i bi can da thanh nién vi ho c6 thé phai
chiu nhitng chan thuong nang né veé tam ly
do phai d6i mdt, d6i chat véi nguoi da xam
hai minh, tranh tinh trang bi hai tr¢ thanh
“nan nhan [an th& hai” cta hoat dong t&
tung. Cling khong nén quy dinh nguoi lam
chiing dwdi 18 tudi phai d6i chat véi bi can
da thanh nién. Tam ly chung ctia nguoi
lam chiing khi tham gia t6 tung hinh sw
la ho réat lo s¢ bi tra thu, ngai 16 danh tinh
va khéng mudn phai déi chat véi bi can,
dac biét 1a nguoi lam chiing dwdi 18 tuodi.
Vi vay, viéc nguroi lam chiing dudi 18 tudi
phai do6i chat voi bi can, bi cdo sé gay ra
nhiing cang thang, lo 1ang, hoang so, anh
huong tam ly lau dai d6i véi ho.
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Ciling can han ch€ viéc doi chat gitra
bi can 1a nguoi dudi 18 tudi vdi bi can da
thanh nién trong cing mot vu an. Thuc t€
tinh hinh t0i pham cho thay, c6 tinh trang
cac doi twgng pham toi du dd, mua chudc,
xui giuc, ép budc nguoi dudi 18 tudi pham
t0i, tham chi con ép budc con chdu minh
pham t0i°, st dung nguoi dudi 18 tudi
nhue mot dang “cong cu pham tdi”. Doi
voi vu an ¢6 ca bi can da thanh nién va
ca bi can dwdi 18 tudi, nhiéu treong hop
bi can dwdi 18 tudi 1a nguoi c6 hoan canh
dac biét nhue mo6 coi cha me, bi bd roi, bi
khuyeét tat, phai bo hoc kiém song, bi ton
hai thé chat, tinh than do bao lwc, bi boc 16t,
bi mua ban v.v. Viéc nhitng d6i twong nay
phai d6i chat véi bi can da thanh nién, ddc
biét 1a nguwoi ma bi can dwdi 18 tudi phu
thudc nhw b6 me, nguoi da ép budc, xui
giuc minh chac chan sé gay 4p luc vé tam
ly, gay ra nhitng sang chan, ton thuong vé
tinh than doi vdi ho.

Vi nhitng ly do néu trén, theo chiing
t0i, nén stra d6i quy dinh ¢ khoan 6 Biéu
421 theo hudng khong cho bi hai, nguoi
lam chiting, bi can dwdi 18 tudi d6i chat voi
bi can da thanh nién. Mat khac, d6i chat
la hoat dong diéu tra duoc thuc hién doi
véi bi can ma khong thuc hién d6i voi bi
cao, vi vay, khoan 6 Diéu 421 BLTTHS quy
dinh vé viéc d6i chat vdi bi cdo la khong
can thiét. Cu thé, khoan 6 Diéu 421 nén stra
doi nhu sau:

Diéu 421. Liy 16i khai ngwoi bi git
trong treong hop khan cip, nguoi bi bat,
nguoi bi tam gitt, ngwoi bi hai, ngwoi lam
chiig; hoi cung bi can; ddi chat

5808 tinh trang ép tré em pham toi, http://www.
baodienbienphu.info.vn/tin-tuc/phap-luat/171257/
sos-tinh-trang-ep-tre-em-pham-toi, truy cap ngay
15/2/2020.
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6. Khong tién hanh doi chat giita nguoi
dwéi 18 tudi vdi bi can da thanh nién.

3. Vé viéc thdng nhat va huéng dan
mot s6 quy dinh lién quan dén viéc nguoi
dai dién cta nguoi dudi 18 tudi

Thir nhdt, hién nay, cac quy dinh trong
BLTTHS vé dia vi phap ly cua nguoi dai
dién ctia nguoi dwdi 18 tudi chuwa thong
nhatvdinhau, dan dén viécnhan thireva ap
dung chua thong nhat. Diéu 420 BLTTHS
vé viéc tham gia t6 tung cua nguoi dai
dién, nha truong, t0 chitc quy dinh: Nguoi
dai dién ctia nguroi duwdi 18 tudi c6 quyén
va nghia vu tham gia t6 tung theo quyét
dinh cua Co quan diéu tra, Vién kiém sat,
Toa an. Nguoi dai dién ctia nguoi duwdi 18
tudi duoc tham gia viéc 1ay 1oi khai, hoi
cung nguoi dudi 18 tudi; dua ra ching ct,
tai liéu, d6 vat, yéu cau, khiéu nai, td cao...

Ngoai ra, quyén ctia nguoi dai dién
cua nguoi duwdi 18 tudi con duoc quy dinh
o mot sd diéu ludt khacnhu quy dinh nguoi
dai dién cua ngwoi bi budc toi dudi 18 tudi
c6 quyén moi nguoi bao chita (Biéu 75); c6
quyén yéu cau thay doi hoac ttr ch6i nguoi
bao chita (khoan 3 biéu 77); quy dinh
quyén ctia nguoi dai dién ctia nguoi bi hai
tai Diéu 62; quyén khang cdo ctia nguoi
dai dién cta bi cdo va ngroi bi hai dudi
18 tudi tai khoan 1 biéu 331... Viéc quy
dinh khong tap trung nhw vay vé mat lap
phap 1a chua rd rang, c6 thé dan dén viéc
xac dinh quyeén cta nguoi dai dién khong
thong nhat, gay khoé khan cho nguoi dai
dién ctia nguroi dudi 18 tudi khi thuce hién
quyén cta ho, dong thoi gay kho khan cho
co quan tién hanh t6 tung trong viéc bao
dam quyén ctia nguoi dai dién. Vi vay, can
phai b sung thém Diéu 420 BLTTHS cho
day da cac quyén cua nguoi dai dién cua
nguoi dudi 18 tudi.

Thi¢ hai, Di¢u 420 BLTTHS quy dinh
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dai dién ctia nguroi dudi 18 tudi co6 quyén
dua ching ct, tai liéu, d6 vat. Tuy nhién,
101 khai ctia nguoi dai dién cua ngweoi dwdi
18 tudi khong duwoc BLTTHS quy dinh la
nguon ching ck va ciing khong quy dinh
vé hoat dong diéu tra 14y 10i khai ctia nguoi
dai dién ctia ngudi dudi 18 tudi. Thuec tién
tien hanh hoat dong nay trong giai doan
diéu tra c6 nhiéu y kién khac nhau.®

C6 v kién cho rang, c6 thé chuyén héa
10i khai ctia nguroi dai dién ctia nguwoi bi
hai thanh 10i khai ctia nguoi ma ho dai
dién. Viéc chuyén hoa nay khong hop ly
vi nguoi dudi 18 tudi va nguoi dai dién
cua ho déu c6 quyén cung cap chung ct
vOi tu cach riéng, nhitng thong tin ma ho
dua ra cling mang tinh chu thé riéng biét,
khong thé chuyén héa cho nhau. Y kién
khac lai coi do la loi khai cua nguroi lam
chttng, nhung lai khong xac dinh tw cach
t0 tung ctia ho la nguoi lam ching khi lay
101 khai thi cing khong hop ly. Khong nén
xac dinh nguoi dai dién cta nguoi bi budc
t0i va nguoi bi hai la nguoi dwédi 18 tudi
dong thoi la nguoi lam chiang vi nguoi
lam chitng c6 nghia vu phai khai bao trung
thuc, néu khai gian déi hodc tir chdi khai
bao khong vi ly do bat kha khang hoac
khong do trd ngai khach quan thi phai chiu
trach nhiém hinh su. Trong khi do, ngwoi
dai dién ctia nguroi bi budc toi, ngroi bi hai
dudi 18 tudi phai vi lgi ich ctia nguoi ma
ho dai dién, coi loi ich d6 1a m&i quan tam
hang dau nén viéc budc ho phai khai béo
trung thuec, khach quan, khong dwoc nghi
ngo, suy dién cht quan 1a khong hop ly.

Trong giai doan xét xk, viéc thu
thap thong tin tir 10i trinh bay ctua nguoi
dai dién cua ngwoi bi hai dwgc quy dinh

® Nhitng y kién nay do tac gia tham khao y kién
mot sO chuyén gia lam cong tac thuc tién trong
nganh cong an, toa an.
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la hoat dong xét hoi nguroi dai dién ctua
nguoi bi hai (Biéu 310 BLTTHS) nhung
khong c6 quy dinh vé viéc xét hoi dai dién
cta ngroi bi hai, nguoi lam chitng dwdi 18
tudi. D€ giai quyét cac bat cap trén, chang
toi kién nghi can bo sung quy dinh 10i khai
cua nguoi dai dién cua nguroi duwdi 18 tudi
la nguon ching ct va bd sung thém quy
dinh vé hoat dong diéu tra “lay loi khai
cta ngroi dai dién ctia ngwoi bi budc t0i,
bi hai, nguoi lam chitng”; bd sung thém
quy dinh vé xét hdéi nguoi dai dién ctia bi
cdo, xét hoi dai dién ctia nguwoi lam chiing.

Thit ba, can c6 hudng dan cu thé vé viéc
xac dinh ngwoi dai dién cho nguoi duoi 18
tudi. Theo Diéu 3 TTLT s6 06/2018, nguoi
dai dién cua nguoi tham gia t6 tung la
nguoi dwdi 18 tudi dugc xac dinh theo thi
tu: cha me dé, cha me nudi; ngwoi gidm ho;
ngroi do Toa an chi dinh. Viéc xac dinh
nguoi dai dién ctia nguoi tham gia td tung
dwdi 18 tudi chwa duoc quy dinh con c6
mot sO bat cap sau:

Mot la, viéc xac dinh tham quyén cw
ngudi gidm ho caa Uy ban nhan dan cip
xa noi nguoi chua thanh nién duwdi 18 tudi
cu trta con chua 16 rang. Theo quy dinh tai
Diéu 12 Luat Cu tri ndm 2006, noi cu tra
cua cong dan 1a noi thuong tra hodc noi
tam tra. Trong thuce tién, co nhiéu treong
hop nguoi tham gia t6 tung la nguoi dudi
18 tudi dang ky thuong tri mot noi nhung
sinh sdng & noi khac. Nhu vay, trong
truong hop nay, Uy ban nhan dan cap xa
noi nguroi dwdi 18 tudi dang ky thuong tru
hay noi ngwoi dudi 18 tudi cé trach nhiém
ctt ngroi gidm hd cho ho chua dwgc xac
dinh rd. Va néu xay ra tranh chdp trong
viéc ctt ngroi gidam ho thi viéc Toa an noi
nguoi tham gia t6 tung la nguoi dudi 18
tudi dang ky thuong tra hay tam tra c6
thdm quyén chi dinh nguoi giam ho cling

22 Khoahoc Kiém sat

chuwa duoc xac dinh ro.

Hai la, trinh tu, tha tuc Toa an chi dinh
ngroi gidm ho hodc chi dinh ngwoi dai
dién cho nguoi tham gia to tung 1a nguoi
dwdi 18 tudi chua duoc quy dinh r6. Theo
khoan 3, Diéu 136 B6 luat dan sw nam 2015,
trong treong hop khong xac dinh dwoc
nguroi dai dién la cha me ctia nguoi chua
thanh nién, nguoi giam ho cho ngwoi chua
thanh nién (bao gdm nguoi giam hd duong
nhién, nguoi giam ho do Uy ban nhan dan
cap xa ctr hodc do Toa an chi dinh) thi Toa
an chi dinh ngwoi dai dién cho ngwoi chura
thanh nién. Tuy nhién, trinh ty, thu tuc dé
Toa an chi dinh ngwoi gidm ho hodc chi
dinh nguoi dai dién cho nguoi tham gia
t0 tung la nguoi dudi 18 tudi duoc thuc
hién nhu thé nao; Toa an sé chi dinh ai la
ngroi gidm ho hodc la nguwoi dai dién cho
nguoi tham gia t6 tung la nguoi dudi 18
tudi; hoac 1a khi ¢é sy tranh chap vé tham
quyén gitta cac Toa an trong viéc chi dinh
nguroi gidm ho, chi dinh nguoi dai dién thi
viéc giai quyét nhu thé nao lai chuwa duwoc
quy dinh 16. Nhitng viedng mac néu trén
do chua c6 van ban huéng dan cu thé nén
trong thuec tién, cdc co quan tién hanh t&
tung da lung tang hodc khong thong nhat
quan diém voéi nhau. Thiét nghi, nhitng
vuéng mac nay co quan c6 thaim quyeén
can sém huéng dan dé viec 4p dung phap
luat trong thuc tién dwoc thong nhat.”

4. Vé bao chira d6i véi cta ngudi bi
budc toi 1a nguwoi dudi 18 tudi

Khoan 1 Biéu 422 BLTTHS nam 2015
quy dinh “nguwoi bi budc toi la nguroi dudi

7 Duong Tan Thanh (2019), Nguoi dai dién cta
nguoi tham gia td tung la nguwoi dudi 18 tudi trong
t0 tung hinh su, https://tapchitoaan.vn/bai-viet/
xet-xu/nguoi-dai-dien-cua-nguoi-tham-gia-to-
tung-la-nguoi-duoi-18-tuoi-trong-to-tung-hinh-
su, truy cap ngay 05/02/2020
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18 tudi c6 quyeén tw bao chita hoac nho
nguoi nguoi khac bao chita”. Quy dinh
nay khong thdng nhat véi nguyén tac bao
dam quyén bao chira ctia nguoi bi budc toi
quy dinh tai Diéu 16 BLTTHS nam 2015
véi ndi dung nguoi bi budce toi dong thoi
co6 ca quyen tu bao chita va quyén nho
nguoi khac bao chira, ho co thé thuc hién
ca quyen tu bao chita va quyén nho nguoi
khac bao chita; cing cé thé khong nho
nguoi khac bao chta. Khoan 2, Diéu 422
BLTTHS nam 2015 quy dinh trach nhiém
chi dinh ngwoi bao chita cho nguoi bi budc
t0i dwdi 18 tudi thude vé Co quan diéu tra,
Vién kiém sat va Toa an l1a chua bao ham
hét cac cht thé ¢ trdch nhiém bao dam
quyeén bao chita theo quy dinh tai Diéu 16
BLTTHS. Vi vay, can stta d6i quy dinh tai
khoan 1 va khoan 2 Biéu 422 BLTTHS nam
2015 cho phu hop véi quy dinh tai Diéu
16 BLTTHS nam 2015. Trén co s6 phan tich
trén, chiang t6i kién nghi stra doi Diéu 422
BLTTHS nam 2015 cu thé nhw sau:
Diéu 422. Bao chira

1. Nguoi bi budc t6i la nguoi duwdi 18
tudi co6 quyén ty bao chita, (bo chit hodc va
thay bang ddu phdy) nho nguoi khac bao chia.

2. (Git nguyen)

3. Truong hop nguwoi bi budc toi la
nguoi dwdi 18 tudi khong coé nguoi bao
chita hodc nguoi dai dién ctia ho khong
lia chon nguoi bao chita thi co quan cé
tham quyén tién hanh t6"tung phai chi dinh
nguoi bao chita theo quy dinh tai Biéu 76
cta Bo luat nay.

Nhu vay, quy dinh vé tha tuc t6 tung
déi voi nguoi dudi 18 tudi trong BLTTHS
nam 2015 la mét budce tién 16n trong hoat
ddng 1ap phap ctia Nha nweéc ta nham bao
dam ngay cang tot hon loi ich ctia nguoi
dudi 18 tudi; phu hop va dap ung cac
chudn muc qudc t€ vé quyén tré em. Tuy
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nhién, quy dinh cta BLTTHS ndm 2015
van con mdt s& han ché nhat dinh can tiep
tuc stra d6i, bo sung nhim hoan thién hon
ntta ché€ dinh nay./.
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