
LBAT 

DAN DO T O I P H A M 

D\f6l GOC DO LUAT QUOC TE VA LIEN HE 
THU^C TIEN PHAP L U A T VIET NAM 

* NGUYEN DANG NGHIA 

TOM TAT: 

Bai viet nghien cuu cac quy djnh phap luat quoc te va cac dieu ude ma Vi^i Nam gia nhap 
\ e hoat dpng dan dp (HDDD) tpi pham. thye trang HDDD hi^n nay va nhung vudng mSe, bat 
e^p ciia cac quy dinh phap lu t̂ ve HDDD trong ede dieu ude qudc iS (DU'QT) khi ^p dyng vao 
thyc tien. Tir do. tac gia kien nghj giai phap nhdm khie phyc. nang cao chat lupng HDDD tai 
Vî l Nam. gop phan ho^n thi?n h^ thong cac quy pham phap luat Viei Nam. 

Tir khda: Ddn dp. tpi phgm. truy cuu trach nhiem hinh sy. chuyen giao, tpi danh. 

1. D^t vande 

Trudc tinh hinh tpi pham irong nude va tha gidi 
ngay eang phire tap. doi hoi cac quoe gia phai i5ng 
cudng lien kel. hpp lac dong bp va loan dien bSng 
cac bi?n phap ehinh tri. phap luat. kinh ta, an ninh.... 
tir binh di?n khu vyc. lien khu vye va toan cau nhdm 
nang eao hi^u qua dau tranh phong. chong tpi pham. 
Trong do. dan dp la bien phap tat yeu khach quan va 
hî u qua nhal de cac quoc gia truy eiru trach nhiem 
hinh sy ho3c Ihi hiinh hinh phat doi voi ngudi pham 
tpi d quoe gia nay nhung dang Ian tron tai quoc gia 
khac. 

Tuy nhien. van de dan dp eon rat mdi d \iei Nam 
nen chua co nhieu cong trinh nghien eim co he thong 
\;i loan dicn. hoat dpng dam phan. ky kat DU'QT ve 
dan dp \ a Ihyc lien dan dp a Viei Nam tir trude den 
n.iy chua duoc nghien cihi va long ket Do do. viec 
ap dyng DUQT eo quy dmh ve ddn dp ma Viel Nam 
dii kv ket. gia nhap g^p nhieu kho khan. \ udng m5c 
dan den hieu qua dan dp d Viet Nam eon nhiau han 
che \'iee \;i\' dyng eo sd ly luan, tong ket thye lien 
dan dti la yeu cau cap thiel va co linh Ihdi sy rat Idn 
irong giai doan hi^n nav. 

Bai V lel nghien cim cac quy djnh v c HDDD trong 
nude va quoc le. lim ra nhiing bat eap. vudng mae 
trong cac quy dinh phap luat va thyc trang ap dung. 
tir do kien nghi giai phap hoan ihien cae quy djnh 

phap luat. cai thien va nang eao ehat lupng HDDD 
Ipi pham. 

2. Cac quy djnh va thyc trang vedan dp trong 
phap luat quoc te va \ let Nam 

2.1. Ddn dp trong cdc DUQT md Viet .\ani dd 
ky kit vd gia nitgp 

Trudc dian bian phiic lap ciia tpi pham trong 
nude va quoc te, eae quy dinh ve dan dp tpi pham 
trong eae hiep djnh tuong trp tu phap (HDTTTP) da 
dupe ky ket bpe 16 nhirng han cha nhat dinh, hon nira 
nhu eau hpp lac quoc ta ngay cang sau rpng thiie day 
viec diau chinh va ky ket eae HDTTTP mdi mang 
tinh ehuyen mon. chi tiet. cu the hon bao dam nang 
cao hieu qua cua HDDD tpi pham. Tir nam 2003 den 
nay. Viet Nam da dam phan, ky ket, gia nhap cac 
dieu ude song phuong. da phucmg eo tinh ehuyen 
mon sau. ehi tiai \ a da ap dung hon so vdi npi dung 
dan dp dupe da cap trong eac HDTTTP trudc kia. 
gdp phan tieh cue trong hpp tac quoe te dau tranh, xu 
ly. phong ngira tpi pham co to chirc, xuyen quoe gia, 
dac biet ipi pham khiing bo giiia eac quoc gia, va la 
cong cu bao ve quyen eon ngudi. 

2.2. Ddn dp trong cdc DUQT songphumig 
\ a doi tupng va pham \t dan dp: Cac HDTTTP 

deu quy dinh. nude dupe yeu eau se dan dp nhung 
ngudi bj yau eau ddn dp dang co mat Iran lanh tho 
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ciia minh cho nude yeu cdu da truy eiru trach nhiem 
hinh sy hoae thi hanh an hinh sy da co hieu luc phap 
luat d6i vdi ngudi bi yeu cdu din dp. Trudng hpp dan 
dp de truy eiru trach nhiem hinh sy. eac HDTTTP 
deu quy dinh hanh vi ma ngudi bj yau c^u ddn dp 
phai bj coi la tpi pham theo quy dinh cua phap luat 
hinh su eua cac ben ky kel va phdi chiu hinh phai tii 
tit mot nam hoae hinh phat nang hon. 

Ve ho so yeu cau ddn dp: Yau cau ddn do phdi 
dupe lap thanh van ban va ban dupe yeu cau co the 
yeu cau ben yau cau cung cap thong tin. lai lieu bo 
sung nau thay cdn thiet va an dinh mpi thdi han nhat 
dinh de tiep nhan. 

Ve thii tuc ddn dp quy dinh chuyan giao, tiep 
nhan va xu ly van ban: Ho so yau cau dan dp se duoc 
thye hien thong qua cac eo quan tu phap Irung ucmg 
ciia cac ban ky ket va quyet djnh, ehuyen giao va tiep 
nhan ngudi bi yeu cau dan dp, 

2.3. Cdc quy djnh trong mot so DL QT da 
phuffng ve dan dp tpi pham 

Cac quy dinh va dan do ipi pham nam trong cac 
DU'QT da phuong eo vai tro rdt quan trpng \di cac 
qu6c gia thanh vien trong viec dp dung cac quy djnh 
cua diau ude trong quan he vdi eac quoc gia thanh 
vien khde, nhu: Hiep dinh mdu wk ddn do tpi pham 
nam 1990 cua Lian hpp qu6c (LHQ), Lual mdu va 
dan dp nam 2004 cua LHQ. Cong ude LHQ va chong 
tpi pham co t6 chue xuyen quoc gia nam 2000. Cong 
ude LHQ ve eh6ng tham nhung nam 2003. Cong 
u6c chau Au vt ddn dp nam 1957 va cac Nghj djnh 
thub6sungnam 1975, 1978.2010.... 

2.4. Phdp ludt mpt sd khu vue vd quoc gia tren 
thigicnviddndp 

2 41. Tai chdii Au - , . : . 
Cac HDDD xudt hien v a phat trien o chau Au vao 

tha ky 13 vol 
nhttng hiep dinh song phuong va dan 

do ngudi pham tpi dupe ky kat bdi edc quoe gia ldn_-
nhien cac hiep dinh ndy khong dong nhat ma co 

: . C n va- diau kien. ihu tyc ddn do. Dan tha 
Z fg khi quan he hpp tac giî a eac nuoe ve dan dp 
^ '^'.: ^.-u ^ s r^r thoa thuan song ph 
phat trian manh me, cac 

diba thuan song phucmg 
- A,rnr xdv dung mot each chi net. c6 he 

ddn dp eung ^^11^^°^^ ,],, ,hye hien ddn do 

^^^"^.''^..rcln^n tranh thi gidi thir hai. nhu edu 
f t ^ k a n6i thanh mp. khai cong dong chung eua 
hop tac, ket no ^^ ^^ ^̂ ^̂  ^.^ ^^^ ^^^^ ^̂  ^.^^ 

cae quoc gia ou ^.^ ^^,^^ ,1^^ ^ho cac hiep 
mpt cong uffc Chung 

djnhriens- Cong uoe 
Dodo.nam l'^^'-

: chau .Au ve dan do 

ngudi pham tpi dupe ky kat. la eong ude du> nhdi 
giai quyat nhimg vdn de mang tinh nguyen tdc. cy 
tha. quy dinh tucmg doi toan dien cac vdn dk ddn dp: 
Dieu kien dan dp, thu tuc ddn dp. he qua cua vi?c dan 
dp... dya tren nhirng van ban mang linh khu vyc va 
nghi quyet ehung. Cong ude Chau .-\u 1957 dupe tdt 
cd cdc quoc gia thanh vien ciia Hpi dong Chau Au 
phe chuan. Sy ra ddi ciia cong nude da t^o ra mpt 
hanh lang phap ly thong nhat cho eac quoc gia trong 
khu vyc chau Au v a viec thye hien eac HDDD. Tuy 
nhien. dieu nay dan den nhiJng ban che nhat dinh khi 
he thong phap luat eua cac quoc gia khong dong nhal 
nhu qu\ dinh ve hanh vi pham tpi khac nhau c6 the 
gay ra nhiimg xung dot trong qua yinh ddn dp. 

24 2 HoaK\ 
Cuoi the kv IS. ddu the ky 19, din dp phat trian 

manh me d My. cdc phdn quyat tu phap ciia My ve 
ddn do dupe danh gia eo anh hudng Idn tdi sy phal 
Irian eua dan dp hien dai. My la nude tien phong theo 
quan diem chi thyc hi?n ddn dp khi co eac DU'QT 
ghi nhan su thoa ihuan giua eae nude ve vi?c nay, 
vdi hai hiep ude vdi Anh va mpt hi^p ude vdi Phap 
dupe ky kel. cac hiep ude nay da ddi ra xu hudng 
phat trien eiia phap lual dan dp d My. 

va ban chat, cac dieu ude ddn dp ciia My vdi eac 
nude giong nhu mpt hpp dong va dupe thyc hî n 
bang eae boat dpng ciia luat phap quoc te. Theo do, 
mpt nude co nghia vy phdi ludn ihii cdc yau cau ciia 
mpt nude khae khi bat giir va chuyen giao mpt ngudi 
mpt each chinh dang de xet xu ve mot tpi danh da 
pham dupe quy djnh trong dieu ude thupc pham vi 
tham quyen eiia nude yau cau hoae de trimg phal sau 
khi bj kel loi vd Iron khoi quoc gia do, vdi diau kien 
khong CO trong cac can eir tir choi dan dp dat ra trong 
hiep ude dupe ap dung Cac hiep ude dan do ciia My 
vdi cac nude deu co quy djnh va eac tpi danh bj ddn 
dp. cu the dieu ude dau tien - dieu ude Jay chi da 
cap den tpi giet ngudi vd tpi gid mao; Trong tom tai 
dieu ude nam 1S52 vdi Pho ghi nhan them tam loi 
khde: va hiep ude nam 1997 giira M\ va Dan Mach 
xac dinh hang chue ipi pham eo tha bi ddn dp. nhu: 
giei ngudi. ngp sal. hiap ddm, pha thai bai hc^ phap; 
bat eoc: irpm cdp; tham 6...' Hien nay. My da ky kel 
eac hiep ude \ e ddn dp vdi hon 100 qude gia tren the 
gidi. Da> dupe coi la eo sd quan trpng de thuc hien 
cac boat dong ve dan dp giua My va nude ngoai. 

Ve thu tuc. boat dpng ddn dp o Mv bdt dau lir mpt 
yeu cau dan dp dupe gui thong qua cac kenh ngoai 
giao. Theo do. Bp Ngoai giao se tiep nhan cac yeu 
cau dan dp va chuyan giao cho eae co quan tu phap 
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•̂ et \ ,̂ , iKindpcungcdihedupc trinh bay vdi 
niptlhaiiipi, : lii-n bang nhdm xac dinh nhimg vau 
cau dan dp co tuan theo hi?p ude dupe dp dyng hay 
khong. Co bang chirng ddy du da chirng minh ke 
chay tron dd thyc hien mpt loi pham duac quy dinh 
trong hiep ude hay khong? Va yeu edu do co dap img 
dupe nhirng quy djnh khae cua hiep ude hay khong? 

Sau khi xem xet vd quydt dmh \k veu edu dan 
dp, quyel djnh do dupe giri dan Bp Ngoai giao de 
ca quan nay tra Idi nude yeu edu ddn dp. Diam dang 
chii y la quyai dmh giai quyll yeu edu dan dp phai 
dupe van phong Quan he Qu6c ta ciia Bo Tu phdp 
chap thuan thong qua qua trinh xem \ei tir cae cong 
to vien nha nirdc trude khi chiing duoc coi la ciia Bo 
Ngoai giao-. 

3. Nhirng qui djnh ciia phdp luat trong nude 
ve dan dp 

Tren eo sd dinh hudng cua ehinh sdch hinh sy, 
ehinh sach hpi nhap quoe ta ciia Dang va Nhd nude. 
eung nhu can cu vao eac HDTTTP co npi dung ddn 
dp da ky ket. Viet Nam tirng bude hoan thien ha 
thong phap lual ve dan dp. Cu the: 

Tim nhat, Bp hiat Hinh su (BLHS) Viet Nam nam 
1999, sua ddi bo sung nam 2009. Trong do, quy dinh 
nhung tpi pham thupe pham vi ddn dp, nhung tpi 
pham khong dan dp cung nhu hieu lyc dp dung ciia 
luat hinh su doi vdi ipi pham dupe yeu eau ddn dp. 
Chang han. trong cdc qui dinh ve dan dp quoc te deu 
qui dinh, khong dan dp cae tpi pham chinh trj nan \ a 
CO ban cdc tpi xam pham an ninh quoc gia-\ se khong 
ihupc pham vi eua HDDD. BLHS 1999 eon eo cdc 
quy djnh va bieu lye dp dyng va edc quy dmh khde 
lien quan dan irach nhiem hinh sy eiia ngudi pham 
tpi la CO sd eho v lee xac djnh doi tuong. pham vi eua 
hoat dpng dan dp. 

Thii- hai. Bo ludt T6 lung hinh sy (BLTTHS) 
2015. BLTTHS 2015 qiiv djnh ve ddn dp trong Dieu 
498 dan diau 506 nhu thu tyc va cac d\k\ kien eho 
thi hanh ban an doi vdi cac truinig h(,Tp tir^choi dan 
do...; bo mpt s6 dieu quy djnh v a can eir ddn do. doi 
lupna. pham v i dan dp. eac trudng hpp tir dioi dan 
dp- vd ma rong tham \ di nhirng quy dinh \ e irinh ty 
Ihu tuc eiin^ nliung eae bien phap ngan chan. Tuy 
nhien nhiifil; qii> dmh vC- ddn do cua BLTTHS 2015 
mangtinh ngii>en uie. thiau eac quy dinh eu ih^: H6 

T̂ Cni e;iii ddn do, thdm qu>en liep nhan: Chuyan 
• \ •u L.ui dan lip ciia \'ici \am cho nude ngoai: 

Thu uî - li'-i'î  ^"y^" ""̂  1"^''"' " '̂"^ '̂ '̂̂  ̂ -''' ^'' '-•''"y^" 
ii. LH'i bi ddn dp cho nude veu cau hodc liap 

" i - v>i.M bi dan dp \e \ lei \ani. cdc quy dinh 

\ e hoan dan dp, dan dp lai. qua canh va chi phi ddn 
dp. do do rat kho dupe dp dung trong thye ic. Chinh 
vi vav. hpp tac dan dp giira Viel Nam vdi cdc nude 
thdi gian qua chii veu thyc hien dya vao quan h? 
giira hai nude, tren co so neuvan tac "co di. co lai" 
vd tinh thdn tucmg trp trong dau tranh phong, chong 
tpi pham. 

Thu ba. Luat Tuong trp lu phap (Lual TTTP) 
nam 2007. Nam 2007, Lual TTTP dupe ban hdnh, 
trong do dan dp la mpt Uong nhiimg npi dung quan 
trpng cua ITnh vue TTTP hinh su. quy dinh ehi tiet 
lai Chuong IV. tir Dieu 32 den Dieu -18. vdi ede quy 
dmh dan dp de truy eiiu trach nhiem hinh sy hodc thi 
hdnh an; trudng hpp bi ddn dp; khong truy ciai trdch 
nhiem hinh sy. ddn dp cho nude thii ba; tir ehoi dan 
dp eho nude ngoai. ho so >eu edu dan dp; vdn bdn 
yau cau dan dp vd tai Uau kem theo;... Sy ra ddi ciia 
Ludt TTTP 2007 da bo sung nhung khiam khuyai 
quan trpng trong he thong cae quy dinh ve dan dp 
ciia Viet Nam. tao co so phdp ly de Viel Nam thyc 
hien eae dieu ude ve ddn dp da ky kat cung nhu tien 
hanh dam phan, ky kat, tham gia ede DU'QT sau ndy 

4. Thyc trang vc hoat dong dan do d Viet Nam 
hifn nay 

Trong nhung nam qua. linh hinh tpi pham d Viet 
Nam tuy dupe kiam cha nhimg vdn con dien bien 
phire tap. Trung binh hang nam. ea quan diau tr:i 
khdi to gan 75.000 vu an. trong do co khoang 50.000 
V u an V a kinh la. tren 12.000 tpi pham ve ma tiiy. So 
vdi cdc nude tren the gidi v a irong khu vyc, tinh hinh 
tpi pham d Viet Nam d mire trung binh thap, diem 
dae biel la loi pham an d N'lel Nam eao, nhdt la cdc 
loi pham ve kinh la v a ma tiiy'-". 

Ban canh do. xu the toan cau hoa da tac dpng lam 
ndy smh nhieu van de \e loi pham xuyen quoc gia 
nhu tpi pham ve rua lian, buon ban ngudi, loi pham 
cdng nghe cao, tham nhung,... ngay cdng gia tang. 
Cdc doi tupng tron sang lanh tho quoc gia khae bdng 
nhiau con dudng khde nhau (dudng bien gidi, cac 
ciia khau dudng bp v a dudng bien). Nhilu d6i tupng 
loi dung cac van de khong thdng nhdt giua phap ludt 
\'iei Xam vdi mpt so quoc gia. irong do eo ehinh 
sach cu trii nhu khong dp dung hinh phat tu hinh, ti 
nan ehinh trj,.,. de Ian iron va gay kho khan cho cac 
CO quan diau tra. 

Cdc thong ke va tinh hinh tpi pham xuyen qu6c 
gia d \ iei Xam cho Ihav eo su gia tang \ c so lupng 
va tinh chdt phire tap eiia nhirng loai tpi pham nay, 
hieu qud thyc hien ddn dp o Met Nam con khd thdp. 
\a han che trong viec dap img nhirng nhu edu eiia 
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Faculty of Low, Can Tho University 

ABSTRACT: 

, ̂ Non-contractual compensalion liability is one of the important regulations under the civil law 
of Vietnam to protect the legitimate rights and interests of entities who suffer losses or damages 
fixim wrongful acts of other entities. Amid the curreni globalization, civil relations have become 
more complicated and diverse, thus the compensation for non-contractual relation involving 
foreign elements has emerged as an important legal l̂ sue that need to be governed by consistent 
rules. Therefore, this article points out some shortcomings of the current laws on this issue and 
proposes recommendations to revise the relev ant prov isions in the 2015 Civil Code. 

Keywords: Non-contractual compensation liabiliiv. foreign element, 2015 Civil Code. 
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DAN DO TOI PHAM 
DUOI GOC DO LUAT QUOC TE VA LIEN HE 

THUC TlfeN PHAP L U A T VIET NAM 

• NGUYEN DANG NGHIA 

TOM TAT: 

Bdi viet nghien ciiu cdc quy dinh phap lu^t quoc te va cac diau ude ma Vi^t Nam gia nhdp 
ve ho^t dpng dan dp (HDDD) tpi pham. thyc trang HDDD hien nay va nhihig vudng mdc, bat 
cdp cua ede quy d|nh phdp ludt va HDDD trong cac dieu ude quoc le (DUQT) khi dp dyng vao 
thyc tiln. Tir do, tac gia kien nghi giai phdp nhdm khde phyc, nang cao chat lupng HDDD tai 
Vict Nam, gdp phan hoan thi?n h? thong ede quy pham phap lual Viet Nam. 

Tir khda: Dan dp. ipi pham. truy cim trdch nhi^m hinh sy, chuyen giao, tpi danh. 

I. Ddt vande 

Trude tinh hinh tpi pham trong nude va tha gidi 
ngay cdng phire tap, doi hoi cdc quoc gia phai tdng 
cudng Man ket. hpp tac dong bp va loan dien bdng 
cdc bien phap chinh trj. phap lual. kmh te. an ninh,... 
tir binh di?n khu vyc. lien khu v ue v a loan cau nham 
nang eao hi(?u qua dau tranh phong. chong tpi pham. 
Trong do. dan dp Id bi^n phap tdt yeu khdch quan vd 
hieu qua nhat de ede quoc gia truy ciiu trach nhiem 
hinh sy bode thi hanh hinh phat doi vdi ngudi pham 
tpi d quoc gia nay nhung dang Idn iron lai quoc gia 
khde. 

Tuy nhien. vdn da ddn dp eon rdi mdi d Viei Nam 
nen chua eo nhieu cong n-inh nghian eiru eo he thong 
vd loan di^n; hoat dpng dam phan. ky kel DUQT ve 
ddn dp va thye tien ddn do d Viet Nam tu trudc den 
nay chua dupe nghien euu vd tong kat. Do do. viec 
dp dyng DU'QT cd quv dinh ve dan dp md \iei Nam 
da ky kdi. gia nhap gdp nhiau kho khan, vudng mdc 
ddn dan hieu qua dan do o \'ici Nam con nhieu ban 
cha. Nice \a\ dung ca sd Iv luan, long ket thyc lien 
dan dp la > eu edu edp thiat v a co tinh thdi sy rat Idn 
trong giai doan hien nav 

Bai viai nghien cuu cdc quy djnh ve HDDD trong 
nude va quoe le. tim ra nhirng bdi cap. vudng mdc 
trong cac quy dinh phdp ludt va thyc trang dp dyng. 
tu do kien nghj giai phdp hoan thien cdc quy dinh 

phdp lual. cdi thi^n vd ndng cao chat lupng HDDD 
tpi pham. 

2. Cac quy dinh v^ thyc trang ve dan dp trong 
phap luat quoc te va Viet Xam 

2.1. Ddn dp trong cdc DUQT md Vi^t Sam da 
ky ket vd gia nhgp 

Trudc dien bian phue lap eiia tpi pham Irong 
nude \a quoc ta. cdc quy djnh ve dan dp tpi pham 
trong cdc hiep djnh tuang trp tu phap (HDTTTP) da 
dupe ky kat bpe Ip nhiimg han cha nhat djnh, hem nira 
nhu eau hpp tde quoc ta ngay cang sdu rpng thuc day 
viec dieu ehinh va kv ket cdc HDTTTP mdi mang 
tinh ehuyen mon. chi tiet, eu tha hem bao dam nang 
cao hieu qud ciia HDDD tpi pham. Tir nam 2003 dan 
nay. Viet Nam da dam phan, ky ket, gia nhap cac 
dieu ude song phuong. da phuong c6 tinh chuyen 
mon sau. chi tiai va de dp dung hon so vdi npi dung 
ddn dp dupe de cap trong edc HDTTTP trudc kia, 
gop phan tich eye trong hpp tde quoc te ddu tranh, xii 
ly, phong ngira tpi pham eo to chue, xuyan quoc gia, 
dac biet tpi pham khiing bo giira cac quoc gia, vd Id 
cong cy bao ve quyen con ngudi. 

2.2. Ddn dp trong cdc DUQT songpliuifng 
\'e doi tupng \a pham vi dan dp: Cdc HDTTTP 

deu quy dmh, nude dupe yeu cau se dan dp nhimg 
ngudi bi veu cau ddn dp dang c6 mat iren lanh tho 
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a minh cho nude yeu edu de tmy cuu trdch nhi?m 
n'M sy hoae ihi hdnh dn hinh su da cd hieu lyc phdp 
u?t doi V 01 ngudi bi yeu edu ddn dp. Trudna hpp ddn 
a? de tmy cuu trach nhiem hinh .u. eac HDTTTP 
deu quy dmh hdnh vi md ngudi bj yeu edu dan dp 
Pnai bi COI la tpi pham theo quy dinh ciia phdp luat 
hmh sy ciia cdc ben ky kit v a phai chiu binh phat tu 
hr rapt nam hoae hinh phat ndng ban. 

Va ho so yeu edu dan dp: Yeu edu dan dp phdi 
dupe jap thanh vdn bdn va ban dupe yeu edu c6 tha 
yeu cau ben yeu edu cung edp thong tin. lai lieu bfi 
sung neu thay can thiat vd dn djnh mpt thdi ban nhdt 
dinh de tiap nhan. 

va thu tuc dan dp quy dinh chuyan giao. liap 
nhan va xir ly van ban: Ho so veu edu dan dp se dupe 
Ihyc hitn thong qua edc co quan tu phdp trung uang 
ciia cac ben ky kat va quyel dmh, chuyan giao vd tiap 
nhan nguoi bi yeu edu ddn dp. 

2.3. Cdc quy dinh trong mpt sd DU'QT da 
phuffng ve ddn dp tpi pham 

Cdc quy dinh ve ddn dp tpi pham ndm trong cae 
DU'QT da phucmg eo v ai tro rdt quan irpng \ di eac 
quoc gia thanh vien trong viec dp dung ede quy dinh 
ciia dieu ude trong quan he vdi eae quoc gia thanh 
vien khac, nhu: Hiep dinh mdu ve ddn dp tpi pham 
nam 1990 ciia Lian hpp quoe (LHQ). Lual mau \e 
ddn dp nam 2004 eua LHQ. Cong ude LHQ v e chong 
tpi ph?im CO to chue xuyan quoc gia ndm 2000. Cong 
ude LHQ va chong tham nhung ndm 2()()_''. Cong 
ude chdu Au ve ddn dp ndm 1957 va cdc Nghi dinh 
thu b6 sung nam 1975. 1978.2010.... 

2.4. Phdp liigt mpt sd khu vire vd qudc gia tren 
thi gidi ve ddn dp 

2 4.1. Tgi chau All 
Cae HDDD xual hien vd phal man o chau .Au vao 

tha ky 13 vdi nhimg hiep dinh song phuong ve ddn 
do ngudi ph^m tpi dupe ky kat bdi cdc qu6e gia Idn, 
tuy nhien cdc hiap djnh nay khong dfing nhdt ma eo 
su khac nhau va diau kien. thii luc dan dp. Den the 
ky 19, khi quan he hpp tac giii'a cac nude v a dan do 
phat trian manh me, cdc thoa thuan song phuong ve 
ddn dp ciing dupe xay dyng mpt each chi tiet. co he 
th6ng hon, tao nhn lang cho v ice thyc hien ddn dp 
sau nay. Sau chiSn tranh the gidi thir hai. nhu edu 
hop tac kat n6i thanh mot khdi eong dong chung ciia 
cdc qu6e gia d chau .An da thue day eae nude ky kel 
mpt cong ude ehung v a ddn dp thay the eho cdc hiep 

dinhriangle . . - ; - ^ ' ^-
• Do do. nam 1957. Cong uoc chau Au ve dan dp 

ngudi ph^m ipi dupe kv kei. Id cone uoc duy nhdi 
gidi quyat nhirng van de mang tinh ngujen idc. cy 
the, quv dinh tuong doi todn dien eae vdn de dan dp" 
Diau kien ddn dp, thii tuc dan dp. he qua ciia v lOe dan 
dp... dya tren nhirng vdn ban mang tinh khu vye vd 
nghj quvei chung. Cong ude Chau .\u 1957 dirae tai 
cd cae quoc gia thanh v ian cua Hpi dong Chau -\u 
pha chuan. Sy ra ddi eiia eong nuoe dd t?o ra nipt 
hanh lang phdp l> thong nhdt cho eae quoe gia trong 
khu vote chdu Au \ e \ lec thye hien cdc HDDD. Tu> 
nhian. diau nay ddn den nhirng ban ehe nhdi djnh khi 
he thong phdp lual eiia cac quoc gia khong dong nhdt 
nhu quv djnh \ c hanh vi pham ipi khac nhau co the 
eav ra nhihig xung dpi trong qua trinh dan dp. 

2.4J HoaKy 
Cuoi tha k> 18, dau the kv 19, dan dp phdt iriOn 

manh m6 a My. eae phdn quyet tu phap cua My \e 
ddn dp dupe danh gia co anh hudng Idn Idi sy phdt 
trien ciia ddn dp hi^n dai. Mv la nude lian phong theo 
quan diem chi ihyc hi^n dan do khi co cdc DUQT 
ghi nhan sy thoa thuan giira cdc nude ve vi?e nay, 
vdi hai hiep ude vdi Anh va mpi hi^p ude vdi Phap 
dupe ky kel. cdc hiijp ude nav dd ddi ra xu hudng 
phat uien ciia phdp ludt dan dp o \K 

\ e ban chdt, cdc dieu ude ddn dp eiia My vdi eac 
nude giong nhu mpt hpp dong va dupe thyc hi?n 
bdng cdc hoal dpng ciia ludt phdp quoc te. Theo do. 
mpt nude eo nghia vy phdi ludn ihii cdc yau edu ciia 
mpt nude khde khi bat giu" vd chuv cn giao mpi ngudi 
mpt each chinh ddng da xet \u ve mpt tpi danh dd 
pham dupe quy dinh trong dieu ude thupc pham vi 
tham quyan ciia nude yeu edu bode de trimg phal sau 
khi bi ket tpi va tron khoi quoc gia do, \di dieu kî n 
khong CO trong cdc can eir tir ehoi dan dp dat ra trong 
hiep ude dupe dp dyng, Cdc hiep ude dan dp eua My 
vdi cdc nude deu eo quy dinh va cdc tpi danh bj ddn 
dp. cu the dieu ude ddu lien - diau ude Jay ehi de 
cap dan tpi giat ngudi v a tpi gia mao; Trong tom tdt 
dieu ude nam 1852 vdi Pho ghi nhan them tam tpi 
khde; vd hiep ude nam 1997 giira M> vd Dan Mach 
xdc dinh bdng ehuc tpi pham co the bj dan dp, nhu: 
giat ngudi, ngp sat, hiep dam, pha thai bdt hpp phdp: 
bai coc; trpm edp, tham 6...' Hien nay, M\ da ky ket 
cac hiep ude ve ddn do vdi hon 100 quoc gia tren the 
gidi. Day dupe coi Id ea sd quan trpng da thye hi?n 
eae boat dpng v a ddn dp giira M> v a nude ngoai. 

\ e thii tyc, hoat dpng dan dp a Mv bdt ddu lu mpi 
vau edu ddn dp dupe giri thong qua cdc kenh ngoai 
giao. Theo do, Bp Ngo^i giao sg tiep nhan cac yeu 
edu dan dp vd chuyen giao cho cac co quan tu phap 
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xem xet. \ icc dan dp ciing co the dupe trinh bdy vdi 
mpi tham phdn hen bang nhdm xdc dinh nhimg >eu 
edu ddn dp co ludn theo hiep ude dupe dp dung hav 
khdng? Co bdng chirng day dii de chuTig minh ke 
chay Iron da thuc hi?n mpt ipi pham dupe quy dinh 
trong hi?p ude hay khong? Vd yau edu do co dap ung 
dupe nhung quy dmh khde eiia hiep ude hay khong? 

Sau khi xem \ei va quyci dinh ve yau edu ddn 
dp. quyet dinh do dupe gui den Bp Ngoai giao da 
CO quan nay Ira Idi nude yau edu ddn dp. Diem dang 
chii >' la quv el djnh giai quyat yau edu ddn dp phai 
dupe Vdn phong Quan he Quoe te eiia Bp Tu phdp 
chap thuan thong qua qua trinh xem xet tu edc eong 
to V ien nha nude trudc khi cbiing dupe eoi la ciia Bp 
Ngoai giao-. 

3. Nhirng qui djnh ciia phap luat trong nirdc 
ve dan dp 

Tran CO so dinh hudng cua chinh sach hinh sy, 
chinh sdch hpi nhdp quoc le cua Ddng va Nha nude, 
ciing nhu cdn eir vao ede HDTTTP eo npi dung ddn 
dp dd ky ket, Vî t Nam timg bude hoan thien he 
ihong phdp luat vc dan dp. Cy the. 

Thu nhdt. Bpluai Hinh sy (BLHS) Viel Nam nam 
1999. sua doi bo sung ndm 2009. Trong do, quy djnh 
nhimg Ipi pham thupe pham vi dan dp, nhirng tpi 
pham khiing dan dp cung nhu hieu lyc dp dung eua 
luat hinh sy doi \di ipi pham dupe yau cau dan do. 
Chdng ban. trong eae qui djnh ve dan dp quoe te deu 
qui djnh, khong dan dp cdc tpi pham chinh tri nen v e 
CO ban cac tpi \ain pham an ninh quoe gia\ se khong 
ihupc pham vi cua HDDD BLHS 1999 con co cdc 
quy dinh vc hieu lyc dp dung vd cdc quy djnh khac 
hen quan den trdch nhiem hinh sy eiia ngudi pham 
ipi la CO sd cho v iee \de dinh doi tupng, pham v i ciia 
hoat dong ddn dp. 

Thu hai. Bo ludt T6 tung hinh su (BLTTHS) 
2015. BLTTHS 2015 quy dinh va ddn dp trong Diau 
4*»S dan dieu 506 nhu thii tyc vd cdc diau kien cho 
thi hanh ban an doi vdi cdc trudng hpp tir ehoi ddn 
dp...; bo mpt sd dieu quy djnh ve can eu dan dp. doi 
lupng. pham v i dan do. ede irudng hpp tir ch6i ddn 
dp; V a mo rpng them v di nhimg quy dinh v a trinh ty 
ihu lye ciing nhung cae bien phap ngan chan. Tuy 
nhien. nhu-ngquy djnh ve ddn dp ciia BLTTHS 2015 
mang tinh nguyen ide, thiau cdc quy dinh cy tha: Ho 
so veu edu dan dp. tham quyan tiep nhan; Chuyan 
ii'iao veu eau ddn do ciia \'iel Nam cho nude ngodi; 
Thu uie. ihdm quv in ra quv ei dinh ddn dp v a ehuyan 
oi.u' nguiii bj ddn dp cho nude yeu cau hoae lilp 
nhan ngudi bj ddn dp vc \'iel Nam, cac quy djnh 

ve hoan dan dp, dan dp lai, qua canh vd chi phi dan 
dp, do do rdt kho dupe dp dung trong thye le. Chinh 
vi vav. hpp tde dan dp giira \ lin Nam vdi edc nude 
thiri gian qua chu yeu thyc hien dya vao quan he 
giiira hai nude, tran ca sd nguvan tde "co di. co lai" 
V d tinh thdn tuong tra trong dau tranh phong. chong 
tpi pham. 

Thu ba. Luat Tucmg trp tu phdp (Lual TTTP) 
nam 2007. Nam 2007. Ludt TTTP dupe ban hanh, 
trong do ddn dp la moi trong nhirng npi dung quan 
trpng cua ITnh vye TTTP binh sy. quy djnh chi tiel 
lai Chucmg IV tir Dieu 32 dan Dieu 48. vdi eac quy 
dmh ddn dp de iniy eiru trach nhiam hinh sy hodc thi 
hdnh dn; trudng hpp bi ddn dp. khong truy eiru trdch 
nhiem hinh su. dan dp eho nude thir ba; tir ehoi ddn 
dp eho nude ngodi; ho so vau edu ddn dp; vdn bdn 
yeu edu dan dp va lai lieu kem theo;... Sy ra ddi eua 
Ludt TTTP 2007 da bo sung nhirng khiem khuyet 
quan trpng trong he thong cdc quy djnh va ddn dp 
ciia Viel Nam. lao eo so phdp ly da Viet Nam thue 
bian cdc dieu ude ve dan dp da ky kat eung nhu lian 
hdnh dam phdn, ky ket, tham gia edc DU'QT sau nay. 

4. Thyc trang ve hoat dpng dan dp d Viet Nam 
hien nay 

Trong nhirng ndm qua. tinh hinh tpi pham d Viel 
Nam tuy dupe kiem cha nhung van con dian bien 
phue lap. Trung binh hang nam. eo quan dieu tra 
khdi to gan 75.000 v u an. trong do co khoang 50.000 
vu dn ve kinh te, tren 12,000 ipi pham ve ma tiiy. So 
vdi cdc nude tran tha gidi vd trong khu vyc, linh hinh 
tpi pham d Viel Nam o miic trung binh thap, diem 
dac biel la tpi pham an d \'iei Nam cao, nhdt Id ede 
tpi pham v e kinh te v a ma tiiy'"", 

Ben canh do, \u tha lodn edu hoa da lac dpng lam 
nay sinh nhieu vdn de va tpi pham xuyen quoc gia 
nhu tpi pham ve rira lian. buon ban ngudi, tpi pham 
cong nghe cao, tham nhiing,... ngay cang gia tang. 
Cdc doi tupng iron sang lanh tho quoe gia khde bang 
nhieu con dudng khde nhau (dudng bien gidi, edc 
cua khdu dudng bp \ a dudng bien). Nhieu doi tupng 
Ipi dung ede vdn da khong thong nhat giua phdp ludt 
\'iet Nam vdi mpt so quoe gia, trong do co chinh 
sdch cu trii nhu khong dp dyng hinh phat tu hinh, ti 
nan chinh tri, . de Idn iron va gay kho khan cho ede 
CO quan dieu tra. 

Cdc thong ke ve tinh hinh tpi pham xuyen quoc 
gia d \'icl Nam eho thay eo su gia tang \e so lupng 
va tinh chat phue tap ciia nhung loai tpi pham nay, 
hieu qua thyc bian dan dp d Viai Nam con khd thdp. 
vd ban cha trong viee dap img nhirng nhu cau ciia 
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% c tien ddu tranh phong chdng tpi pham. Do ddn 
09 la mpt thu tuc phap K phire tap. doi hdi su phdi 
"dp ch t̂ che ciia eae co quan chuyen udch cua nude 
yeu cau va nude dupe yeu edu. viec dan do thudna 
ton nhieu cong sue v a chi phi ciia cdc qudc gia tham 
gia; tpi phain ngay edng tinh v i \ a cd trinh dp nhan 
thuc cao, hieu ro phdp lual nen sir duna nhihia khe 
hododethodtthan. 

_ Co the thdy, viec phat trian quan he hpp tde va 
ddn dp ciia Viet Nam vdi cae qudc gia khde con 
nhiau han cha, nguyen nhan do: 
^ (1) Cac quy djnh phdp luat vc dan dp boe 16 mpt 

so bdt cap, ban che gdy kho khdn trong qud trinh dp 
dung. BLTTHS 2015 mdi co hi^u lyc chua di vao 
thyc tiln va Luat TTTP nam 2007 eung dieu chinh 
van de dan dp vdi tu each Id mpi trong cdc npi dung 
ciia hpp tac quoc la vc hinh sy. Tuy nhien. cdc quy 
djnh ve mue dich dan dp va cae irudng hpp tir eh6i 
dan dp trong hai v5n ban ndy con bi trung Idp; Moi 
so npi dung khae ciia ddn dp da bpe Ip nhihig vudng 
mac, bat cap; Mpt so diem chua lucmg thich vdi cdc 
DUQT da phucmg hoae song phuong md \'iei \ani 
dd ky kat. Theo do, viec dan dp dupe tien hanh ke ca 
khi cac diau kî n ve thii lyc chua hodn idl. Quy djnh 
nay ciing dupe ghi nhan irong ede DL QT v c ddn dp 
nhdm don gidn cac thu tyc dan dp gop phdn riii ngdn 
thdi gian va tiai kiem ehi phi. Tuv nhian. phap ludt 
Viet Nam chua ed quy djnh ndo v e \ an de ndy. do do 
cdn bo sung da dam bao lucmg ihich vdi cdc DLTQT. 
tao CO sd cho cac co quan co thdm quyen giai quv ei 
cdc vy an mot each nhanh chong v a hieu qud. 

(2) Van da cam ket khong dp dung hinh phat lir 
hinh. BLHS Viet Nam hi^n nav vdn quy dmh binh 
phat hr hinh vdi ngudi pham tpi v a khong ban cha 
ddn dp d6i vdi ngudi eo the se bi kat dn lir hinh. 
Trong khi do, xu the phdt trian ehung eiia luat qu6c 
ta, hinh phat tu hinh dupe coi la qua nang doi vdi 
ngudi pham tpi nen phap ludt hinh sy mpt so nude 
yen tha gidi dd bai bo hinh phat nay. Chinh viec quy 
dinh he thong hinh phal ndng hon so vdi he thong 
hinh phat cua cdc nude trong khu vyc yd tren the gidi 
nen da ddn dan viec edc nude ban cha dan dp ngudi 
pham tpi eho Viet Nam n^u khong ddm bao ngudi 
pham tpi se khong bi kat dn tu hinh. Do do. cdn co 
nh^g thay d6i chinh sdch hinh su da dam bao sy 
tuong thich, phii hop vdi luat qu6e le nham ndng cao 
chdt luong vd hieu qud cua HDDD o Viet Nam, 

(3) Cdc V u an hinh sy co yeu edu ddn dp thudng 
phue tap CO tinh chdt nghiem trpng. doi khi tpi pham 
CO tha dupe thuc hien o nhiau qudc gia vdi quy mo 

rpng nen v ice gidi quyet mat nhieu thdi î ian l̂ *̂ ^ 
nira. HDDD gom nhieu ihii tye phue t^p. mai nhieu 
thdi gian chuyan giao tai li?u. h6 so va co sy tham 
gia ciia nhieu ca quan dd anh huong den qua trinh 
gidi quvet v u an. Dong thdi. nhiimg h^n che v c ndng 
lye. phdm chat ciia dpi ngu can bp ehuvan trach 
Uong HDDD ciing la mpt trong nhihiLi iiguven nhan 
dan den ban cha ve hi?u qua ddn dp o \ lel Nam 

5. De xuat mpt s6 giai phdp 

5. /. Gidi phdp qudc te 
De khde phue nhirng ton lai. hgn che nhdm ndng 

cao hi^u qua dan dp cua \iei Nam va eae nude, edn 
hodn thien co sd phap Iv quoc te ve ddn dp. tir do 
hoan thi^n eac giai phdp khac. C^ the; 

Thu nlidt. rd sodl loan bp cdc HDTl TP co npi 
dung V c ddn dp khong phii hpp vdi quy djnh cua lu t̂ 
hi^n hdnh ciing nhu xu iha phdt trien chung eiia lugt 
qudc le bi^n nay ma Viet Nam dd kv trudc 2007 da 
lian hdnh dam phdn, sira doi Theo xu hudng chung. 
thuv vi vice ky kat mpt hiep djnh v di nhiau npi dung 
nhu ddn sy. hinh sy. hon nhdn gui dinh. lao dpng.. 
nhu trudc ddy, cdc nude da chii dpng ddm phdn va ky 
kel cdc DU'QT neng bi^t ve timg ITnh vye. Do vay. 
\ici Nam CO the de xudt ideh phan ddn dp trong cac 
HDTTTP da ddm phdn. ky ket hi^pdjnh riang va dan 
dp VOI cac nude lien quan. 

Thu hai. tdng cudng dam phdn, ky kat dieu ude 
vc ddn dp vdi cac quoc gia. Hpp tde quoc te ve ddn 
dp la nhu edu tat yau de dau tranh chong va phong 
ngua Ipi pham. Vi vay. Viet Nam cdn tieh eye vd 
ehii trpng hon nira trong viee ddm phdn, ky kel cdc 
DL QT V e ddn dp, uu lian ky ket vdi cac nude irong 
khu vue ASEAN vd Trung Quoc (do co nhieu hpp 
tde V a thuan Ipi vj tri dja ly). 

5.2. Gidi phdp qude gia 
Hodn thien phap lual Viet Nam ve dan dp la gidi 

phap quan trpng nhdt nham bao ddm tinh thong nhat, 
dong bp giira ludt quoc gia vdi lual quoc te. Id diau 
kien cdn tbiel de ndng cao hieu qud hpp tac giira Viet 
Nam vdi cdc nude trong thdi gian tdi. Theo do, cdn 
thyc hien mot so gidi phdp cu tha sau: 

Thu nhdt, hodn thian co che phoi hpp giQ-a cac 
ca quan tien hdnh to tung ve dan dp. Trong qua trinh 
thuc hien ddn do, viec phoi hpp giixa Bp Cong an. 
Toa an Nhdn ddn edp tinh, Vien Kiem sat nhan ddn 
cap tinh, ca quan diau tra con nhiau han ehe. Hien 
nay. mae dii Bd Cong an co trdch nhi^m Hep nhdn. 
chuyan giao, xem xet, gidi quyet cdc yeu cau ciia 
nude naodi vi dan dp, nhung mpt so HDTTTP ciia 
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Viei Nam vm eae nude k\ trudc ndm 2003. trdch 
nhi?m nay thupc ve vi?n Kiam sat nhdn dan toi eao. 

\ ICC khdng thdng nhdi thdm quyan nay irong quy 
dinh dd dan dt-n trudng hpp khi Bp Cong an Viet 
Nam giri yeu edu dan dp den co quan co ihdm quyen 
eiia nude ngodi dd nhdn dupe phdn hoi la ca quan 
Viel Nam gui yeu edu thyc hien khong dung thdm 
quyen. Trong khi npi ludtvd eac HDTTTP chua diau 
ehinh kip thdi. cdc ca quan co tham quyan can phoi 
hpp da phdn dinh ro trach nhiem, dong thdi bao cho 
ca quan eo thdm quyen eua nude ngoai ndm dupe de 
trdnh nhimg hieu 1dm khong ddng c6, nhdt Id phoi 
hpp giii-a eae co quan ddu moi, trong tat ea cdc khau 
eua qud trinh ddn dp. Diau nay nham trao doi thong 
tin va gidi quyat kip thdi cac yeu edu ddn dp phue 
tap, cdc van da edn eo sy thong nhdt ciia lien ngdnh, 
ddm bdo luan thii cdc quy dinh ciia phdp ludt va 
dudng loi doi ngoai ciia Ddng v a Nha nude. 

Thu hai. ndng cao nang lye, pham chat ciia ngudi 
lien hdnh to Hing vd nhimg ngudi lien quan den 
HDDD Hien nay, so lupng can bp chuyan irach qudn 
ly HDDD giira Viel Nam vdi ede nude eon it, nhan 
ihi'rc ciia can bp thyc thi phdp luat ve y nghTa, tam 
quan trpng cua hpp tde quoe ta noi ehung vd HDDD 
chua ddy du. Ndng luc. trinh dp, kien thuc ludt quoc 

te, ngoai ngir, dae biet Id can bd o dja phuong con 
han cha Do do, v lac ndng cao chat lupng dpi ngij 
cdn bp Id rdt quan trpng. 

Thu ba. tdng cudng ca sd vat chat va trang thiet 
bi phue vu cho cac HDDD. Quan he hpp tde v e dan 
dp dupe thyc hien ehii yeu thong qua dudng ngoai 
giao. da ddn den v lee khi ehuyan giao tdi lieu, thong 
tin bi thdt lac. Ben canh do, cac co so diJ li^u ban 
quan dan HDDD edn dupe thu thap, quan ly va lim 
giir can than. 

Tom lai, dii luon co gang, no lyc vi sy phdt trian 
chung, on dinh. ben vimg ciia cpng dong quoc le 
nhung eac quoc gia phai doi mdt nhieu thdeh thirc vd 
kho khan, do do hoal dpng hpp tde ddn dp tpi pham 
dang dupe eoi la hoal dpng hpp tac hi^u qua nham 
tran dp cdc loai Ipi pham. Hien nay, ViĈ l Nam dang 
no luc xay dyng vd hodn thien he ihong phdp luat 
cua minh, kat hpp vdi cdc bien phdp ndng cao hieu 
qua HDDD tpi pham khde nhu: Nhdn lye, trang thiat 
hi ky thuat. idi ehinh.... v a tham gia dam phdn, ky ket 
eae DU'QT v e HDDD \ ai cae quoe gia khde. Nhirng 
boat dpng do se gop phdn ndng eao hi^u qua ciia vice 
ddu tranh phong chong tpi pham trong nude vd ddu 
tranh ehung eiia cpng done quoc te nhdm ddm bao an 
ninh chung cua nhdn loaiB 
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THE EXTRADITION FROM THE PERSPECTIVE 
OF INTERNATIONAL REGULATIONS AND PRACTICES 

OF VIETNAM'S LAWS 

• Master. NGUYEN DANG NGHIA 
Faculty of Law, Ho Chi Minti City Open University 

ABSTRACT: 

The paperexamines the international provisions and treaties on extradition that Vietnam acceded 

to and the current state of extradition in Vietnam. This paper also presents practical problems and 

inadequacies of international provisions and treaties on extradition, thereby proposing solutions 

to enhance the effectiveness of extradition in Vietnam, contributing to perfecting Vietnam's legal 

system. 
Keywords: Extradition, crime, criminal prosecution, transfer, criminal charge. 
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