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HOAN THIEN KHUNG PHAP LY
VE THI TRUONG GIAO DICH CHUNG KHOAN
PHI TAP TRUNG O VIET NAM

© D6 THI KIEU PHUONG

TOM TAT:

Thj truéng giao dich chitng khoan phi 1ap trung (over the counter market - OTC. sau ddy goi
1a thy truomg OTC) 1 th trudng giao dich chimg khoan théng qua mua ban trao tay. khéng ¢
dia diém cy thé, chimg khoan duge glao dich tnre llep théng qua cac nha mai gidi. Hién nay g
Vigt Nam. mo hinh to chire va co ché van hanh cho thy trudmg chimg khodan phi (ap trung van
dang lup tye dugc nghién ciru dé lut phap hda chinh thirc. Bai viét nghién ciru. ludn giai mt

s6 van dé ¢ thi rudmg OTC dé dé xuat mot s6 giai phap nhim xdy dumg va hoan thién khung

phap ly diéu chinh th truong OTC.

Tir khéa: OTC, thj trdmg chimg khodn phi tdp trung, thy trudng UPCoM. thj tntong OTC.

L. DA in dé

Cac nha dau tr sau khi da mua ching khodn
tir doanh nghiép phat hanh wén thi treong so
mp ho ¢6 thé gitr trdi phidu dén khi dao han
dé nhan ldi tir doanh nghi¢p phat hanh hode co
(h¢ ban tai cho nha du wr khac trude thai diém
chirng khoan (trai phIL\l) dio han dé huang lat
trén co s¢ chénh léch gitra gid mua va gia ban
chimg khodn. De thoa mén nhu cu thir hai.
thi truémy thit cap ra doi. Thi trugng thir cip
hay con goi la thi trudng giao dich la noi giao
dich cac ching khoan da duge phat hanh trén
thy trudng so cip. Su hoat déng cua thi trudng
thit cdp t@o ra kha nang chuyén déi chimg
khodn thanh mn mit dé dang. thudn uén. Trgn
thy truémg thur cdp dién ra \ié mua ban chirng
Mhodn gira cac nha diu tu. tién lhll duac tir
vige bin chng H\(\An khong thuge \énha phat
hanl ma thude u nha diu w ban chirng khoan,
nhugrn“ Kl qu\u\ so hiru Lhun“ khoén cho nha
dAU 1r hhae. Sirphat trién coa thy treong thir
cip dac biet quan trong bai o thy trudng nay

tinh thanh khoan cia chimg khoan thé hén ro
rang. Thi trudng thir cdp tao cho cac nhd dau ur
¢6 thé chuyen chirng khoan thanh tién mat khi
ho ¢o nhu cau.

O phan Ian cic nudc trén thé gigi hién nay
ciing nhu & Viét Nam. dua vao hinh thirc 16 chire
thi truong ma thi truamg thi cép duoc chia thanh
thy trugng giao dich tdp trung va thi truong
giao dich phi tép trung. Néu thi rudng ching
khoan tap trung duge dieu chinh béi hé théng
cac van ban phap lual phong phu. thi thi trudng
chimg khoan phi tdp trung gdn nhu bi phap lujt
“ba quén”. Thi truong 2iao dich phi tap trung
duge dé cip trong cudn Luat Chimg khoan cua
Trudng Dai hoc Luat Ha Noi la thy truong khong
duge 10 chite theo cac quy dinh ctia phap ludt
vé thi truémg chung khodn: cac giao dich trén
thi truong nay dién ra w phat giira cc nha dau
tr vl nhau: viée mua bap ching khoan trén thi
trwong nay khong chiu su giam sat va khong
phai wan thu phip luat vé ching khoan. tuy
nhién van pha twan tha phap luat dan su [1.5).
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¢ thig¢u hé théng phép ludt dicu chinh thi
truomg OTC la mét trong nhimg 16 hong 1én
cua h¢ théng phap luat th truomg ching khoan
Vi¢t Nam hiéa nay. T dé nay winh nhicu uéu
cuc ¢6 the anh huong dén quiyénva lonich hap
phap cta cac cha thé lién quan. dic bict 1a I
ich ciia nha diu .

2. Su cAn thiét phai xay dung va hoan
thién kKhung phip ¥ diéu chinh thj truomg
OTC o Viét Nam

Tuy la thi truong phi tip trung. nhung &
nhiéu quic gia trén thé @01, chang khoan
duge giao dich ¢ha véu qua thy truong nay
Theo nhém tac gia Jacob Gyntellerg. Guoan
Ma vit Eli Remolona nghién ciu vé tha truéme
trdn phicu doanh nghiép o chau A cho thay:
“(J Scoul. hon 90% giao dich trai phi¢u doanh
nghidp vin con didn ra trén thi truémg OTC
va ¢l Khoang 10% trén san giao dich™ [2.6].
Hojc trong mot cong trinh nghi¢n ciru cua
nhom tiac gia Serdar Celik. Gul Demirtas, NMats
Isaksson da chi ra cing: “Hon 85", giao dich
i phiéa o NS v hon 707, @ chiu A dién
ra tren th truong OTC - nai cae dai v dong
vai tro quan trong™ [3.3] bic bi¢t theo mat
khao sat cua TOSCO (Ta chae QuGc 1é cua cac
Uy ban Chirng khodn) céng tie vor World Bank
(Ngan bang Thé 21dn nam 20101 & Cde nude co
thi trrdng chaag Khoan mat ndi: “Giao dich
i pI\ién doanh nghigp ai cae thi truong moi
n6i dirge chia déu aia thi treong OTC v thi
trrong So ghao dich.

Trong s0 16 quoc g duoe khao sat. Han
Qmu ¢6 hi truamg OTC ton nhit, uép theo
i An D6 i Branin, Ba nude von thi truong
Seogiao dich ton nhit lin luat 13 Nam Phi.
Colombe v Trung Qllﬁc, Su phu thude cao
vao thr trrong So giao dich mét phan ¢ thé do
Mot sa khu vire véu céu cace nha dau tu 16 chire
phai thye hién 1t ca cac giao dich cua ho wén
san giao dich. ma nha dau wr 1o chire 13 nha dau
tr chi phoi thi tnrdmg trdi phicu doanh nghiép
O cde e nay {43

trén the gio1.

N v,
quae gia ¢o thi truong chimg khoan phat trién

ngay cavan MY - mot
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la maL @t vén, va Viét Nam cing khang pha
ngoai l&. Tuy nhidn. vi¢e cAn 13m cta Chinh
phu Viet Nam hién nay 13 phai thiét che mét
Khung phip ly cho s 16n fai v phit trién coa
thi trugmg nay. Didu do xudt phat tr mot s Iy
do sau:

Thir nhdt. nr lich st ra doi. 1on 1ai v vai
6 cua thi trirdng OTC o Viét Nam Thi truong
ching khoan phi tip trung « Vigt Nam ra doi
bat dau 1 khi ¢6 Ludt Chirng khoan nim 2006.
Dicu dé duroe thé hign thong qua quy dinh: “Thy
trudmg giao dich chimg khoan [ dia diém hoje
hinh thire trao déi théng tin d¢ ip hop I¢nh
nug. ban va 5110 dich ching khodn™ . Nhur vy,
theo quy dinh nay. ngoar hinh thie giao dich tai
mot dia diém nhat dinh. chirng kKhoian con diuge
giao dich bang hinh thire trao déi théng tin
d¢ tap hegp [gnh mua. ban va giao dich chirmg
khoian. Day chinh 1a cor sa phap ly quan trong
cho sy hinh thanh cta thi tnreng OTC.

Ngay 20/11/2008. Bo Tai chinh ban hanh
Quyct dinh sé 108/2008/QD-BTC vé vige ban
hanh Quy ché 16 chirc va quan ly giao dich
chirng khoan cong ty dai ching chua niém yét
tai Trung tim Chao dich chitng khoan Ha Noi.
Quydtdinh £6 108/2008/QD-BTC néu ro pham
v diéu chinh: “Quy ché nay quy dinh vé 16
chue i quan ly giao dich chimg khodn cua cac
céng 1y dai chiing chua niém yét bao gém cd
phicu va trai phiéu chuyén dor 1ai Trung tam
Giao dich Chimg khoin Ha Noi (sau day viét
13t 13 TTGDCK). chimg khodn cua cac cong ty
dai ching huy ni¢m yét tai So Giao dich Chimg
khoan Thanh phn H& Chi Minh (san day viét tt
la SGDCK)."% Thi truong LPCoM (Unlisted
Pubhe (ompany Market) luc 1a thi lrlrmm danh
cho chirng khoan (chu VLU la co phlcu \a trai
phiéu dmyen dor) cua cac cnng ty dai ching
chua mém yét ra dai 1 quyét dinh nay.

Thi truong UPCoM chua phai la th truang
OTC dung nghia nhung cé the coi thi truamg
nay la budce dém dé tién tan Ny dyng thi truong
OTC theo ding thong 1¢ quoc & trong (uong
lai. Tuy nhién, tir khi ¢6 Ludt Ching khoan nam
2006 dén nay. mic du dong vai tro quan trong
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nhung da hon 10 nam. V¢t Nam van chua cb
bo phin phap luit hoan chinh vé 16 chic va
hoat dong cua thy truong OTC. Cac quy dinh
phap luat lién quan dén thi trudng OTC chy
thé hign rai rac o mét vai quy dinh trong Luat
Chumg khoan. Do d6. da dén thai diém \ha
nudc can \ay dung khung phap ly hoan chinh
cho thi truong OTC.

Thur hai. tir riii vo trén thf nrong OTC. Thi
truémg OTC 1a thi tredng €6 qua nhiéu rui ro.
thim chi ¢o thé xay ra lira dao. truc lgi. nhu
nhin dinh cia tic gid Nguyén Phuong Thao:
“Phap luat Viét Nam hién nay con thiéu cac
quy dinh vé quan 1y thi tnromg UPCoN i
thi trudng OTC. Co thé thay trong thoi gian

gin day. s& lugng cic vi pham phap luat xay
ra trén hai thy trudug ndy ngdy cang tang ca
VEsd lrong va mire d¢ nghiém trong” [7). Vi
thé. Nha nude can cd nhimg bién phip tac dong
nhat dinh nhdm lanh manh va minh bach hoa
th trwgng nay. Néu khang ¢6 bicn phap kip
thoi quan 1y thi lnrm\ﬂ OTC thi s¢ anh huong.
tac dong khong tét du] thi trudmg chinh thire.
Vi viv. Nha nuée cdn ban hanh cic vin bin
quy pham phap ludt dé quan ly thi truong nay.
Bén canh dé. vige ban hanh phap ludt de dicu
chinh hoat dong trén thi tredmg OTC o thé thu
hep thy trudmg giao dich tr do (1a thi trrong
khong co surquan Iy cua Nha mrae).

Thir ba, tir sir 160 1ai khdch quan va 1t véu
cua th treeong OTC. Nha mrée cin \dy dimg
khung phap Iy hoan chinh ¢ho thi truémg OTC
con b, & \idt Nam, thi trieong OTC hign nay
13 s phat trién khiich quan va 151 yéu, dap (ng
nhu ciu khang nho cua doanh nghi¢p va cae
nhi dan nr. Thy truong OTC ¢ nhimg v 1hé
thu hat nha dau wr va doanh nghidp phat hanh,
nhur: linh hoat than dicm mua ban (do gao dich
thoa thudn khang thong qua sin): mire 2id linh
hoat (do gia mua bin thdng qua thuong lrong.
khéng quy dinh mire gid. ¢ the ¢6 nhidu mire
wid grav dich khic nhau wy theo nguoi mua va
neudn bin): Coehé thanh todn linh hoat: co the
aiup ahd dio tr mua duge uhirng chimg khain
(ém ning €O Mire gl re trude Hn ching khadn
cua doanh nghiép duae niém _\&l trén sin.... Do

¢6 nhirng wu thé nhu vav, nén Nha nuge khong
nén/khéng thé xoa bo sy tén tai cia th rwong

nay mé thay vao dé can xav dung khung phap
ly. tao diéu kién cho thi trudng nay phit trién
theo teit by nhat dinh va ¢é loi cho cac chu the.

Thir nie. tir ban chét cia thi truomg OTC. Thi
truong giao dich chang khoan pht tap trung da
ting bi hiéu lam 1a thi truang chang khodn wr
do - Ja thi truong khong ¢ sur quan |y cua Nha
muge. Thye ehat, thi trugng OTC khéng phai la
i trrong tr do. Thi truémg OTC cling ¢é sy
quin 1Y cua Nhi nuge va dieu chinh bing phap
lugt. Hon nira, thy truomg OTC cing la mot bo
phan lhonu nhat cua thy truong chung khoan
€6 16 ¢hire & Viet Nam. 1a mét buge di hoin
chinh trong qua trinh & chire thi trrong giao
dich ching khoan Viét Nam Vi viy. viéc ban
hanh phap luat d¢ diéu chinh hoat déng trén
thi truéng OTC ¢6 thé giup thu hep thi trrong
giao dich t do. ddng thei gop phan hoan chinh
thi truomg giao dich ching khoan ¢ Viét Nam
hién nay

3. Gidi phap hoan thi¢én Khung phip Iy
di¢u chinh thi tregmg OTC ¢ Vigt Nam

Theo tac gia Nywvén Kidu Giang. thi trudmg
phi tap trung 1a thi truong ~O cflp a6 thip hon
thi tredmg giao dich tap trung. duge 6 chire
boi Trung tam Giao dich chimg khoan. Béi
trong giao dich trén thj truong nay thuong 12
nhimg chimg khodn co chat lugng kém hon.
Chimg khoan niém v &t tai thi truong nay dwoc
giao dich tai cong v chang khoan la thanh
vién giao dich cua Trung tim giao dich chirng
khoan theo Quy ché giao dich chimng khoan cita
Trung 1am giao dich chimg khoan™ [8). Hién
nay. thi truong chung khoan 1ap trung (1a thi
truéng duge 16 chire boi So Giao dich chimg
khoan) ducc diéu chinh bai hé (hong van ban
phap ludt vé ching khoan. trong do chi ycu 1a
Luat Chung khoan. Thi truong OTC ¢ cap do
thap hon thi truémg giao dich 1ép trung nén khi
ban hanh van ban qus pham phap ludt dé quan
ly thi trudang nax. thi Nghi dinh cua Chinh phu
la sy lua chon hep IV, Thi truong OTC a mat
bo phan lhéng nhal cua thi truomg chang khoan
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€0 16 chie o \Vi¢t Nam. 1 budc di hoan chinh
trong qua trinh 16 chire thi truong giao dich
chimg khoan \iét Nam. \'i vay. phap ludt diéu
chinh thi trugng OTC ciing can co day du cac
ndi dung nhu phap lual diéu chinh thi truang
chirng khoan 1dp trung, bao gom:

- Quy dinh vé co quan quan I Nha meoe vé
thi trieong: Uy ban Chitng khoan Nha nuoc 1a
€@ quan truc tiép quan I\ nha nudc ddi \in thi
trrong OTC. Bén canh do. vice quan Iy ¢é thé
trao cho céc 16 chic xa hoi - nghé nghiép vé
chirng khoan.

- Quy dinh Ve clni the 16 chiec thi b wong:
G nhicu qudc gia trén thé gior. phap ludt 1rao
cho cic 10 chire tr quan quy én dimg ra 16 chie
cho thi trwomg OTC hoat dong. Tuy nhién, &
Viét Nam. theo quy dinh tai Luat Ching khoan
nam 2019: “Ngoa) So Giao dich chimg khoan
Viét Nam va céng ty con. khong 16 chic. ¢a
nhin nao dugc phép to chire va van hanh thi
trudmg giao dich chung khoan™. Dua vio quy
dinh ndy. cang 1y con coa So Giao dyeh chirng
khoan Vi¢t Nam 13 chi thé 6 chire. vin hanh
thi trudmg OTC 1a sy lya chon hop ly.

- Quv dinh vé hang héa cua thy triegmg: Quy
dinh dicu Kién niém ét irén thi truang cho cac
trai phicu. Thang thuomg s¢ 1a nhing trai phicu
ciia cac doanh nghiép chua du diéu kign mém
yét hoje chua mudn niém yét trén thi ruong
giao dich tip trung. Tuy nhién. phap luat cing
cin dua ra didu kign niém vét cu thé dé tranh
vige dua cic trai phreu ¢6 chat hrgng qua kém
Vao giao dich tai thi trudmg. Diéu nay ¢o nghia
khong phas nl ca cac trai phicu khong da didu
Kien nicm yét i thi truomg giao dich tap trung
déu duce niém yét tai thi truang OTC.

< Quy dinh vé thanh vién thi tneémg (thanh
vicn giao dich): Phap ludt Vict Nam hién chua
co quy dinh vé thanh vién 2120 dich coa thi
iruémg OTC ma ¢hi ¢o quy dinh ¢ thanh vién
giao dich cua So giao dich chung khoan Vié:
Nam Ludt Chung khodn nam 2019 quy dinh
thanh vién cua So Giao dich chimg khodn Viét
Nam bao gom: (i) Thanh vién giao dich cua So
wiro dich ching khodn 1a cong 1y ching khoan
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dugc So Giao dich ching khoan rh:ip thuan
¢ thanh thanh vién giao dich: (1) Thanh vién
2ia0 dich dac bigt la ngan haong thueng mai. chi
nhanh ngin hang nudc ngodi \a cic 6 chic
khac duge So Giao dich chiang khodn Vidt Nam
chép thuan trd thanh thanh vién giao dich dac
biétd. Do vai thi trudng OTC. phap ludt nén
khuyén Khich cac cong 1y chirng kKhodn durere
phép tham gia voi e cach thanh vién dé ho trg
¢ho ¢ac 16 chire giao dich. Cac edng ty ching
Khoan c¢in phai duge xem 13 trung tam cua thi
trudmg \ &1 cac vai tro: pha W van, nha moi gion,
nha ty doanh. nhi tao 1ap thi truong.

- Quy dinh vé phwong thirc giao dich 1rén
thi treeong. Vé phuong thuc giao dich trén thj
truong OTC. nghién ciru sinh tan thanh quan
diém cita tic gia Nguyén Thi Bich Thay: “Nén
cha trong hinh thire gao dich thong qua moi
2101 va ty doanh. Khong sur dung san giao dich
trung tam ma st dung mang may tinh dé dau
gid canh tranh két hop va1ao ldp th truong.
Phuang thire giao dich ¢é thé linh hoat phit hop
\di mic do thanh khoan. Nhing chirng khoan
¢6 tinh thanh khoan cao c6 thé ap dyng phuong
thue khap Iénh lién tye hodce khap 1énh giao
dich thong qua nhi tao lip thi tnrang hodc hét
hop bao gia hang ngay qua trung tam. Nhirng
chung khoin co tinh thanh khoan thap ahat co
thé chy giao dich thong qua méi gidi hodc nha
o lap thi truong. Cac dich vy phy trg cho thj
truong nhu bu trir, thanh toan giao dich: dang
Ky Tuu ky chitng khoan; thong tin bao @ hoac
thong tin huéng din doanh nghiép. .. cac dich
vu nay duge cung cap hinh hoat phii hop vai
véu cau cua nha dau tr [9).

Quy dinh vé ché do cong b6 thang tin.
Trén thi trudng giao dich tap trung cing nhu
thi trueng OTC., cong bo thong tin la mot hoat
dong quan trong khong thé thicu. Phap Juar quy
dinh vé ché do cong b thong tin nham cung
cip cho nha diu tr ¢6 cin cir dé danh gia khach
quan. chinh xdc vé doanh nghiép phat hanh
chimg khoa’n dac bigt la tinh hinh hoat dong
san audt - kinh doanh cua doanh nghiép. Cac
lh(m" lin cin cong bé trén thi truong OTC bao
2om Thong tin \¢ cac doanh n“hup 6 ching
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khoan dang duoc niém yéu trén thi trung dé
nha dau e Iyra chon duqc ching khoan co chal
lugng theo mong muon ciia ho: thong tin ve
cac thanh vién giao dich trén thy ruong dé nha
ddu r cé thé lia chon ngudi wr van, nguai m01
gioi trung thuc. (dn tdm vai ho: thong tin vé
cdc giao dich dugce thyue hién trén thi ruong
nhu Ignh chao mua. chao ban, khm luong giao
dich dé nha diu wr dua ra quyét dinh dau wr
hop ly....

Nhin chung. nha diu tr ching khoan du
trén bat ky thi trugng nao. 1ap trung hay phi
@p trung cung cin dugc bao vé lgi ich nhu
nhau. Vi viy. theo tac gia bai viét, ché do cong
b6 théng tin trén thi truang OTC khong dugc
ihip hon so véi thi truang giao dich (ap trung.
Tuy nhién, vi thi trudng OTC la thi truong &
¢ip dé thap hon so vai (hi truamg giao dich tip
trung nén phip ludt ¢6 thé quy dinh linh hoat
hon. Vi du. co thé cho phép cac doanh nghi¢p
¢6 ching khoan dang giao dich trén thi truong
OTC céng bd théng tn trén mang ndi bo cua
doanh nghiép: doanh nghiép c6 thé ndp bao cao
tai chinh qua trang web: bao cdo tai chinh chi
can duge kiém toan bai mot 16 chie kiém toan
duge thanh 1ap va hoat déng hep phap tai Viét

Nam (khéng bat buge phai la td chire ki¢m toan
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va kiém toan vién hanh nghé duge chap thuiin
nhu o thi truong giao dich tap trung).
4. Két ludn

Su xuat hién va ton tai coa thi truong giao
dich chirng khodn phi tip trung & Viét Nam noi
riéng. trén (hé gioi noi chung la mot 1t yéu
khach quan. Pic bict & \1¢ét Nam hién nay. khi
phan 16n cac doanh nghiép 1a doanh nghiép nhé
va vira, chua dap img dugc cac dicu kién niém
yét cua thi trudmg (ap trung. sy tn tai cia thi
truomg ching khoan phi 1ap trung lai canvz o
ly. Chua ké. néu \ét vé ban chdt kinh 1, thi
truong OTC mdoi dung la thi truong, cac giao
dich trén thi truong OTC mai 14 cac giao dich
phan anh ding nhat d&i song kinh 1€ vi nd xuét
hién (i ahu ciu mua ban ching khoan thye
sy, Néu \dng mit thi truong OTC. thi truong
chirng khoan sé kho duac ¢oi 1a hoan chinh.
Bing chirng | ngay ca & céc nudc c6 (hj truang
chirng khoan da phat trién hang trdm nam, thi
trwang OTC van 16n 1ai va dung chira phan lgn
cac giao dich chung khoan. Vi vay. viée Nha
nude Viét Nam iy dung hé théng phap luat
dé diéu chinh thi truong OTC. dua thi truémg
OTC vao khuén khé phap ly. 1a0 dicu kién cho
thi trugmg phat trién la mét 1at ycul

[ Phym Thi Giang Thu (2013, Giddo rrinh Ludit Ching khodn, Truéng Bai hoe Ludl Ha N6, NXB Cang an phan dan.
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ABSTRACT:

The Over the Counter market (OTC) is the “hand-to-hand™ stock market without fixed
place and stocks are exchanged directly through the brokers. In Vicinam. regulations on the
organizational model and operating mechanism for the OTC market are still being studied for
official legahzation. This paper analyze the current state of Vietnam's OTC market and proposes
some solutions to perfect the legal framew ork for the OTC market.
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