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HOAN THIEN KHUNG PHAP LY 
VE TH| TRlTCXNG GIAO DICH CHITNG KHOAN 

PHI TAP TRUNG b VIET NAM 
• DO THI KIEU PHUONG 

TOM TAT: 

Thj trudng giao dich chirng khoan phi tap trung (over the counter market - OTC, sau day ggi 
Id thi trudng OTC) la thj trudng giao djch ehung khodn thdng qua mua bdn trao tay. khdng cd 
dia diem cy the, chung khoan dugc giao dich trye tiSp thdng qua cdc nhd mdi gidi. Hi^n nay, d 
Viet Nam. md hinh td chdc vd ca ehe van hanh cho thi trudng chimg khodn phi t^p trung van 
dang tiep tyc dugc nghien eiru de ludt phdp hda chinh thiic. Bai v iet nghien cim. ludn giai mgt 
sd vdn de ve thj trudng OTC de de xuat mgt sd gidi phdp nhdm xdy dyng va hodn thi?n khung 
phdp ly dieu chinh thj trudng OTC, 

Tir khda: OTC. thj trudng chiing khodn phi tap trung, thj trudng UPCoM. thi trudng OTC. 

I. Ddt vande 

Cac nhd dau tu sau khi da mua chiing khoan 
tir doanh nghiep phat hanh tren thi trudng so 
cap, hg cd the giir trai phieu den khi dao ban 
de nhan lai tir doanh nghiep phdt hanh hodc cd 
the ban lai cho nha dau tu khac trudc thdi diem 
chirng khoan {trai phieu) dao han de hudng lai 
tren co sd chenh lech giira gia mua vd gid bdn 
chirng khoan. De thda man nhu cau thu hai, 
thj trudng thii edp ra ddi. Thi trudng thii edp 
hay cdn ggi la thi trudng giao dich la noi giao 
dich cac chung khoan da dugc phat hanh tren 
thj trudng so edp. Sy boat ddng cua thi trudng 
thir edp tao ra kha nang chuyen ddi chirng 
khoan thanh tien mat de dang, thuan tien. Tren 
thi Irudng thir edp dien ra v icc mua ban chirng 
khoan giiJa cac nha dau tu, tien thu dugc tir 
viec ban chirng khoan khdng thugc ve nhd phat 
hanh ma thugc v e nha dau tu ban chiing khoan, 
nhugniz lai quy^n so hiru chirng khoan cho nha 
ddu tu khac. Sy phat tnen ctia thi trudng thir 
edp d'l*-" biet quan trgng bdi d thi trudng nay 

tinh thanh khoan ciia chiing khoan the hien rd 
rang. Thi trudng thir cap tao cho cac nha ddu tu 
cd the chuyen chirng khoan thanh lien mat khi 
hg cd nhu eau. 

6 phan Idn cac nude tren the gidi hien nay 
cung nhu d Viet Nam. dua vao hinh thirc td chiic 
thj trudng ma thi trudng thii cap dugc chia thanh 
thj trudng giao djch tap trung va thi trudng 
giao dich phi tap trung. Neu thi trudng chirng 
khoan tap trung dugc dieu chinh bdi he thdng 
eae van ban phap luat phong phu, thi thi trudng 
chiing khoan phi tap trung gan nhu bj phap luat 
"bo quen". Thi trudng giao dich phi lap trung 
dugc de cap trong cudn Luat Chirng khoan ciia 
Trudng Dai hgc Luat Ha Ngi la thi trirdng khdng 
dugc td chiic theo cac quy djnh ciia phap luat 
ve thi trudng chimg khodn; cdc giao dich tren 
thj trudng nay dien ra ty phat giira eac nha dau 
tu vdi nhau; viec mua ban chiing khoan tren thi 
trudng nay khdng chju sy giam sat va khong 
phai tuan thii phap luat ve chirng khoan, tuy 
nhien van phai tuan thii phdp ludt ddn su [1,5]. 
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\ iec thieu he thdng phap luat dieu chinh thj 
trudng OTC la mdt trong nhirng Id hdng Idn 
ciia h? thdng phdp luat thi trudng chimg khoan 
\'ici Num hien na\. Tir dd nav sinh nhieu tieu 
cue cd the anh huong den quv en v d Igi ich hgp 
phdp ciia cac chu the lien quan. ddc biei la Igi 
ich ciia nha dau tu. 

2. Su can thiet phai \ay dirng vd hodn 
thi^n khung phap 1\ dieu chmh thi truirng 
OTCd-Mel Nam 

Tuy Id thj trudng phi tap trung. nhung d 
nhieu qudc gia tren the gidi. chirng khoan 
dugc giao dich chii veu qua thj trudng nay. 
Theo nhdm tac gia Jacob Gyntellerg. Guoan 
Ma vd Eli Remolona nghien ciru ve thi trudng 
trai phieu doanh nghiep a chdu .\ cho thay: 
" 0 Seoul, hon W\, giao dich trdi phieu doanh 
nghiep vdn cdn dien ra tren thj trudng OTC 
va chi khoang 10% tren san giao dich" [2.6]. 
Hoae trong mgt cdng trinh nghien euu ciia 
nhdm tac gia Serdar Celik. Gui Demirtas. MaK 
Isaksson da chi ra rdng: '"Hon S5"i. giao dich 
trai phieu a Mv vd han 70"o d chdu ,\u dien 
ra tren thj trudng OTC • nai cac dai K ddng 
vai trd quan trgng" [3.5] Ddc bii?t, theo mdt 
khao sal cua IOSCO (Td chirc Qudc te ciia cac 
Oy ban Chirng khoan) cdng tac voi \\o\\ii Bank 
(Ngdn hang The gidi) nam 2011 \c cac nude co 
thi trudng chting khoan mdi ndi,: "Giao djch 
trai phieu doanh nghiep tai cac thj truimg mdi 
noi dugc chia deu gitra thi trudng OTC \a thi 
trudng So giao djch. 

Trong sd 36 qude gui dugc khao sdt. Hdn 
Qudc cd thj truimg OTC Idn nhai. tiep theo 
la \ n Dd va Braxin. Ba nude vdi thj trudmg 
Sa giao djch Idn nhdt Idn lugt la Nam Phi. 
Colombia v;i Trung Qudc. Sy phu thugc cao 
V do thj trudng So giao djch mot phan cd the do 
mgt sd khu vyc yeu cau cac nha dau tu td chirc 
phdi thyc hien tat ca cac giao djch cua hg tren 
sdn giao djch. nid nha dau tu td chirc Id nha dau 
tu ehi phdi thj trudng irai phieu doanh nghiep 
o CJC nude ndy" [4.,^]. 

Mm vav. tren the gidi. ngay ca vdi \K - mdt 
qudc gia cd thj trudng chirng khoan phat trien 

nhat the gidi. thi sy tdn tai cua thi truimg OTC 
la mdt tat veu. va Vict N.im ciing khdng phai 
ngoai le. Tuy nhien, viec cdn lam ciia Chinh 
phu \ lei Nam hien nay la phai thiet che mgl 
khung phap ly cho su tdn tai vd phat trien ciia 
thi trudng nay. Dieu do xuat phat tir mgt sd Iv 
do sau: 

Thir nhdt. tir Itch sir ni dai. tdn tgi vd vai 
tro cua thi irtr&ng OTC a I ici \ani Thj trudng 
chiing khodn phi tap trung a \ i e t Nam ra ddi 
bdt ddu tir khi cd Luat Chirng khoan ndm 2006. 
Dicu dd duge the hi?n thdng qua quy djnh: "Thj 
trudng giao djch chirng khoan la dja diem bode 
hinh thirc trao ddi thdng tin de tap hgp l?nh 
mua, ban vd giao djch chirng khoan"'. Nhu va\. 
theo quy djnh nay. ngodi hinh thirc giao djch t^i 
mgt dja diem nhat djnh, chirng khoan cdn dugc 
giao djch bdng hinh thirc trao ddi thdng tin 
de tap hgp l^nh mua. ban va giao djch chirng 
khodn. Ddy chinh la co so phdp ly quan trgng 
cho su hinh thanh ciia thj trudng OTC. 

Ngdy 20/11/2008, Bd Tai chinh ban hanh 
OLI>CI dmh sd 108/2008/OD-BTC vd vi^c ban 

hanh Ou> che id ehirc vd quan ly giao djch 
chirng khoan cdng ty dai chiing ehua niem yet 
tai Trung tam Giao dich chirng khoan Hd Ngi, 
Quv et djnh s6 108/2008/OD-BTC neu rd pham 
w dieu chinh: "Quy che nay quy djnh ve td 
chirc V a quan ly giao dich chirng khoan ctia cac 
cdng ly dai chimg chua niem yet bao gdm cd 
phieu vd trai phieu chuyen ddi tai Trung tam 
Giao djch Chiing khoan Ha Ndi (sau day viet 
tat la TTGDCK.), chirng khodn ciia cac cdng ty 
dai chimg hiiy niem yet tai Sd Giao djch Chiing 
khoan Thanh phd Hd Chi Mmh (sau day viet tdt 
la SGDCK)."-. Thi trudng LlKuW (Unlisted 
Public Company Market) tire la thj trudng danh 
cho chirng khoan (chii yeu la cd phieu vd trai 
phieu chuyen ddi) ciia cdc cdng ty dai chiing 
chua mem yet ra ddi lir quyet dinh ndy. 

Thi trudng UPCoVl chua phai Id thi trudng 
OTC diing nghTa nhung cd the coi thj Irudiig 
nav la bude dem de tien tdi \dv dyng thi trudng 
OTC theo diing thdng le qudc le trong tuong 
lai. Tuy nhien, tir khi cd Luat Chirng khoan ndm 
20(t6 den nay, mdc dii ddng vai trd quan trgng 
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nhung da han 10 ndm. \'ici Nam van chua cd 
bg ph^n phap lu^t hoan chinh ve td chiic vd 
boat dgng cua thj trudng OTC. Cac quy dinh 
phap lugt lien quan den thi trudng OTC chi 
the hi?n rai rac a mgt vai quy dinh trong Luat 
Chirng khodn. Do dd, da den thdi diem Nha 
nude can \a> dung khung phap 1> hoan chinh 
cho thj trudng OTC. 

Thir hai. lir rui ro tren thi Irudng OTC. Thi 
trudng OTC la thj trudng cd qua nhieu nii ro, 
tham clii cd the xay ra lira dao, true loi, nhu 
nhan djnh ciia tac gia Nguyen Phuong Thdo: 
•'Phap luat Viet Nam hien nay cdn thieu cac 
quy djnh ve quan ly thj trudng UPCoM \a 
thj trudng OTC. Cd the thay trong thdi gian 
gan day, sd lugng cac v i pham phap luat \av 
ra tren hai th} trudng nay ngay cang tdng cd 
\c sd lugng va mire do nghiem trgng" [7]. Vi 
the. Nha nude can cd nhung bien phap lac dgng 
nhal djnh nham lanh manh va minh bach hoa 
thi Irudng nay. Neu khdng cd bien phap kip 
Ihdi quan iy thi trudng OTC thi se anh hudng. 
tde dgng khdng tdt den thi trudng chinh thirc. 
Vi vav. Nha nude can ban hdnh cdc van ban 
quy pham phap luat de quan ly thi trudng ndy. 
Ben canh do. viec ban hanh phdp luat de dieu 
chinh hoat dgng tren Ihi irudng OTC cd the thu 
hep thj trudng giao dich ty do (la thi trudnng 
khdng cd sy quan ly cua Nha nude), 

Thir ba. tir sir ton lai khdch quan vd tdt yeu 
cuu thi tnrang OTC. Nha nude can \ay dung 
khung phap ly hoan chinh cho thi trudng OTC 
cdn bdi. d \ ici Nam, thi trudng OTC hien nay 
la sy phat trien khach quan va tat yeu. dap ling 
nhu cau khdng nhd cua doanh nghiep va cdc 
nhd ddu tu. Thi trudng OTC cd nhiing uu the 
thu hilt nha dau lu vd doanh nghiep phat hdnh. 
nhu: linh boat thdi dicm mua ban (do giao djch 
thda thuan khdng thdng qua san); miic gia linh 
hoal (do gia mua ban thdng qua thuang lugng, 
khdng quy djnh mtic gid. cd the cd nhieu miie 
gia giao djch khac nhau tiiy theo ngudi mua v a 
nmrdi ban); Ca che thanh loan linh boat; cd the 
giiip nha ddu tu mua dugc nhung chirng khoan 
in}ni ndng cd mire gia re trudc khi chirng khodn 
ciia doanh nghiepdugc niem \c\ tren san.... Do 

cd nhirng uu the nhu vay. nen Nha nude khdng 
nen/khong the \da bo su ton tai cua thi trudng 
nay ma thay vao dd can xdy dung khung phap 
ly, tao dieu kien cho thj trudng nay phdt trien 
theo trat tu nhat dinh v a cd Igi cho cdc chu the, 

Thu- tu. tir ban chat cua thj trudng OTC. Thj 
trudng giao dich chiing khodn phi tap trung dd 
tirng bj hieu 1dm la thi tmdng chting khoan ty 
do - id thi trudng khdng cd su quan ly ciia Nha 
nude. Thyc chdt, thj trudng OTC khdng phai la 
thj trudng lu do. Thi trudng OTC cung cd sy 
quan Iv cua Nhd nude vd dieu ehinh bang phdp 
luat. Hon nira. thj trucmg OTC eung Id mgl bd 
phan thdng nhat ciia thj trudng chirng khoan 
cd td chiic d Viet Nam. la mgt bude di hoan 
chinh trong qua trinh td chirc thj trudng giao 
dich chirng khoan \'iet Nam Vi vay. viec ban 
hdnh phdp lual de dieu chinh hoal dgng tren 
thi irudng OTC ed the giiip thu hijp thj trudng 
giao dich ty do. ddng thdi gdp phan hoan chinh 
thj irudng giao djch chiing khoan d Viet Nam 
hien nav 

3. Giai phap hoan thien khung phap l\ 
dieu chinh thi t rudng OTC d" \ iet Nam 

Theo tac gia Ngu\ en Kieu Giang, thj trudng 
phi lap trung la thi trudng "(5 cap do thap hon 
thi trudng giao djch tap trung. duge td chiie 
bdi Trung tdm Giao dich chirng khoan. Ddi 
tugng giao dieh tren thi trudng nay Ihudng la 
nhirng chirng khodn cd chat lugng kem han. 
Chirng khoan niem \et tai thi irudng nay dugc 
giao dich tai cdng ty chiing khoan Id thdnh 
vien giao dich ctia Trung tam giao dich chiing 
khoan theo Quy che giao djch chiing khoan ciia 
Trung tam giao dieh chiing khoan" [8]. Hien 
nay. thi trudng chirng khodn tap trung (la thj 
trudng dugc td chirc bdi So Giao dich chirng 
khoan) dugc dieu chinh bdi he thdng van ban 
phap luat ve chung khoan, trong do chu yeu la 
Luat Chirng khoan. Thi trudng OTC d cap do 
thap hon thj trudng giao dich lap trung nen khi 
ban hanh van ban quv pham phap luat de quan 
ly thj trudng nav. thi Nghi dinh cua Chinh phii 
la su lua chgn hgp 1>. Thi trudng OTC la mgt 
bg phdn thdng nhal eua ihi trudng chirng khoan 
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CO to chirc d \ lei Nam. la bude di hoan chinh 
trong qua trinh td chirc thi tmdng giao djch 
chirng khodn \'iet Nam. \ i vay. phap luat dieu 
chinh thj trudng OTC cung edn cd day dii cac 
ngi dung nhu phap luat dieu chinh thi trudng 
chirng khodn tap trung, bao gdm: 

- Quy dinh ve ca quan qudn Iv .\/id nuac ve 
thi truang: Uy ban Chiing khoan Nhd nude la 
CO quan trye tiep quan iv nhd nude ddi \di thj 
trudng OTC. Ben canh do. vice quan l\ ed the 
trao cho cdc td chirc xa hgi - nghe nghiep ve 
chiing khodn. 

- Q'ly djnh ve chu the td chue thi truang: 
0 nhieu qudc gia tren the giai, phdp luat trao 
cho cac td chirc tu qudn quven diing ra td chiic 
cho thj trudng OTC hoal dgng. Tuy nhien, d 
Vict Nam. theo quy dmh lai Ludt Chiing khodn 
ndm 2019: "Ngoai So Giao dieh chiing khoan 
Viet Nam vd cdng ty con. khdng td chiie. cd 
nhan nao duge phep id chue vd van hanh thi 
trudng giao djch chirng khoan"'. Dya vao quv 
djnh ndy. cdng ly con eiia So Giao djch chirng 
khoan Vi?t Nam la chu the td chiic, van hanh 
Ihj trudng OTC Id sy lya chgn hgp ly. 

- Quy djnh ve hdng hda cua thi truang: Quv 
dinh dieu kien niem vci tren thi trudng eho cac 
trai phieu, Thdng thudng se la nhCrng trai phieu 
ciia cac doanh nghiep chua du dieu ki?n niem 
yet hodc chua mudn niem yet tren thj irudng 
giao djch lap trung. Tuy nhien. phap luat cung 
edn dua ra dieu kien niem yet eu the de tranh 
viec dua cac trai phieu cd chat lugng qua kem 
vdo giao dich lai thi Irudng. Dieu nay ed nghia 
khdng phai idl ca edc trdi phieu khdng dii dieu 
kien niem yet lai thi trucmg giao dich tap trung 
deu dugc niem yet tai thj trucmg OTC. 

- Quy dinh ve thdnh vien thi truang (thdnh 
vii'ii giao dich): Phdp lual \'ict Nam hien chua 
cd quv djnh ve thanh vien giao dieh eiia thi 
trudng OTC ma chi cd quv djnh ve thanh vien 
giao dieh cita So giao djch chimg khodn \'iei 
Nam Luat Chiing khoan ndm 2019 qu\ djnh 
Ihanh vien eiia Sd Giao djch chung khoan \'iet 
Nam bao gdm: (i) Thanh v ien giao dich cua So 
giao dich chirng khoan Id edng i\ ehung khodn 

dugc So Giao dich chiing khodn chap lhu|in 
trd thanh thanh vien giao dich; (ii) Thdnh vien 
giao dich ddc bi?l la ngdn hang thuang m;^i. chi 
nhanh ngan hang nude ngodi \d cac td chiic 
khac dugc Sd Giao djch chiing khodn Viet Nam 
chap thuan trd thanh thanh vien giao djch d$c 
biet4. Ddi vdi Ihj trudng OTC. phap lu^l nen 
khuven khich cac cdng tv chiing khodn duoc 
phep tham gia vdi tu each thanh vien de hd Irg 
cho cac td chiic giao dich. Cac cdng iv chiing 
khoan can phai dugc xem ia Irung tam eiia thj 
trucmg \ dl cdc vai trd: nha tu van. nha mdi gidi. 
nha ly doanh, nhd lao lap thj trudng. 

- Quy dinh ve phuang thirc giao dich tren 
thi truang. Ve phuang thirc giao djch Iren thi 
trudng OTC, nghien ciru sinh tan thdnh quan 
diem cua idc gia Nguyen Thj Bich Thiiy: "Nen 
chu trgng hinh thirc giao djch thdng qua mdi 
gidi va ly doanh. Khdng su dung san giao dieh 
trung tdm ma sii dyng mang may linh de dau 
gia canh tranh kel hgp \di tao lap thi trudng, 
Phuang thiic giao djch cd the linh hoat phii hgp 
vdi miie dg thanh khoan. Nhiing chirng khodn 
cd tinh thanh khodn cao cd the ap dung phuong 
thiie khdp lenh lien luc hoae khdp lenh giao 
dich Ihdng qua nhd tao lap thj trudng hodc kel 
hgp bao gia hang ngay qua trung tam. Nhirng 
chiing khodn ed tinh thanh khoan thdp nhdt cd 
the ehi giao dieh thdng qua mdi gidi hodc nha 
tao lap thj Irudng, Cac djch vu phu trg cho thj 
Irudng nhu bii trir, thanh loan giao djch; ddng 
k> luu ky chirng khodn; thdng tin bao gia hoae 
thdng lin hudng dan doanh nghi?p. .. cac djch 
vu nay dugc eung cap linh hoat phii hgp vdi 
yeu edu ciia nhd dau tu" [9]. 

Quy dinh vi chi do cdng bd thdng tin. 
Tren thi trudng giao djch tap trung cung nhu 
thj trudng OTC, cdng bd thdng tin la mgt hoal 
ddng quan trgng khdng the thidu. Phap luat quy 
dinh ve che do cdng bd thdng lin nhdm cung 
edp cho nha ddu tu ed can cii de danh gia khach 
quan. chinh xac ve doanh nghiep phat hanh 
chiing khoan, ddc bi?t la tinh hinh boat dgng 
san xuat - kinh doanh ciia doanh nghiep. Cae 
thdng lin can cdng bd tren thi trudng OTC bao 
gdm Thdng tin ve cac doanh nghiep cd chirng 
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khodn dang dugc niem yet tren thi trudng de 
nhd dau tu lya chgn dugc chiing khoan cd chat 
lugng theo mong mudn cua hg; thdng tin ve 
cae thdnh vien giao dich tren Ihj trudng de nha 
dau tu cd the lya chgn ngudi tu van, ngudi mdi 
gidi trung thyc, tan tam vdi hg; thong tin vd 
cac giao djch dugc thuc hien tren thi trudng 
nhu l?nh chao mua, chao ban, khdi lugng giao 
dich de nha dau lu dua ra quyet dmh ddu tu 
hgply. . . . 

Nhin chung, nha dau tu chirng khodn dii 
tren bat ky thj trudng nao, lap trung hay phi 
tgp trung cung cdn dugc bao ve Igi ich nhu 
nhau. Vi vay, theo tac gid bai viei, che dg cdng 
bo thong tin tren thi trudng OTC khong duge 
ihap han so vdi thj trudng giao djch tap trung. 
Tuy nhien, vi thi trudng OTC la thi irudng d 
cap do Ihap han so vdi thj trudng giao djch tap 
trung nen phap luat cd the quy djnh linh boat 
han. Vi du, cd the cho phep cdc doanh nghiep 
cd ehiing khodn dang giao djch tren thi trudng 
OTC cdng bd thdng tin tren mang ngi bg cua 
doanh nghiep; doanh nghiep cd the nop bao cao 
lai chinh qua trang web; bao eao tdi ehinh chi 
can dugc kiem toan bdi mgl td chirc kiem todn 
dugc thanh lap va boat ddng hgp phap tai Viet 
Nam (khdng bdt bugc phai la td chiic kiem toan 

va kiem todn vien hanh nghe dugc chap thudn 

nhu d thj trudng giao dich tap trung). 

4. Ket loan 

Su xuat bien va ton tai ciia thj trudng giao 
dieh chiing khoan phi tap trung a Viet Nam ndi 
rieng, tren the gidi ndi chung Id mgt tat yeu 
khaeh quan. Dac biet d Viet Nam hien nay, khi 
phan Idn cac doanh nghiep la doanh nghiep nhd 
va vira, ehua dap img dugc cac dieu kien niem 
yet eiia thj trudng tap trung, sy ton tai ciia thj 
trudng chiing khodn phi tap trung lai cang ed 
ly. Chua ke, neu \ei ve ban chdt kinh te, thi 
trudng OTC mdi dung Id thi trudng, cac giao 
djch Iren thi trudng OTC mdi la cac giao dich 
phdn anh diing nhal ddi sdng kinh te vi nd xuat 
hien tir nhu cau mua ban chiing khoan thyc 
su. Neu vdng mat thj trudng OTC, thi trudng 
chirng khodn se khd dugc coi la hodn ehinh, 
Bdng chirng la ngay ea d cdc nude cd thj trudng 
chiing khoan da phdt trien hang tram nam, thj 
trudng OTC van tdn tai va dung chira phan Idn 
cdc giao dich chirng khoan. Vi vay, viec Nha 
nude Viet Nam \av' dyng he thdng phap luat 
de dieu chinh Ihj trudng OTC, dua thi trudng 
OTC vao khudn khd phap ly, lao dieu kien cho 
thj trudng phat trien la mdt idl yeuH 
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ABSTRACT: 

The Over the Counter market (OTC) is the "hand-to-hand" stock market without fixed 
place and stocks are exchanged directly through the brokers. In Vietnam, regulations on the 
organizational model and operating mechanism for the OTC market are still being studied for 
official legalization. This paper analyze the current state of Vietnam's OTC market and proposes 
some solutions to perfect the legal fi^mework for the OTC market. 
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