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Intermediate Prosecutor, Bac Lieu People's Procuracy 
Email: quoc nghia vksbl@gmail com 

Tom tAt 
Bai viit tdp trung tnnh bdy, phdn tich va ddnh gid nhang diim thiiu sot, han chi 
trong quy dinh aia phdp ludt ti tung hinh stf Viit Nam v6 tiip nhdn, gidi quyit 
ngudn tin vi t^i phtfm. Cu thi, cdc diim trin bao gdm quy dinh vi gidi quyit vd kiim 
sdt viic gidi quyit thdng tin v'i tdi pham do co quan cd thdm quy'in tiin hdnh ti tung 
true tiip phdt hiin; cdc quy dinh v'i thbi hm, tam dinh cht, phuc h'di, hoat ddng gidi 
quy^t ngubn tin vi tdi ph^m; quy dinh vi viic dp dung biin phdp ddn gidi dii vdi 
ngu'oi bi tdgide, ngu'oi bi kiin nghi khdi td. Trin cO sd do, nhom tdcgid dua ra nhang 
di xudt sda dii, bi sung nhdm hodn thiin quy dinh phdp ludt vl! tiip nhdn, gidi quyit 
ngudn tin v'i t<^i ph^m, thdo gd nhttng kho khdn, vudng mdc trong thac tiin dp dung. 

Ti l khoa: tOp nh<iln, gidi quyit, ngubn tin vi tdi phipn, phdp ludt ti tung hinh su 
Abstract 

This article focuses on presenting, analysing and assessing shortcomings of certain 
provisions of Vietnamese cnminal procedure lawgoveming the receipt and resolution of 
denunciations, criminal information disclosed and requisitions for institution of criminal 
case. These include provisions on settling and supervision of settling crime information 
directly detected by procedure-conducting bodies; time limit, suspension, resumption and 
activities of resolving information on crimes; circumstances where persons denundated 
or facing requisitions for charges do not follow subpoena of investigating bodies. Based 
upon this, the authors present proposals in order to improve provisions on reueiving and 
resolving information on crimes, while removing difficulties in implementation. 

Keywords : receipt, resolution, information on crimes, criminal procedure law 
Ngay nh^n bai: 10/01/2020 Ngay duyfit dSng: 10/3/2020 

1. Khai quat vfe tie'p nhan, gidi quy^t ngudn tin vfe tOi phatn 
Ti6'p nhan, giai quyfi't ngudn tin ve tdi pham la nhdng hoat done td 

tyng dnoc tien hanh trong giai do^n khdi td Y\I an hinh si .̂ Tmdc day 
nhflng hoat ddng nay dnoc di^u chinh chu yen bdi Thdng tu lien tich 
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sd 06/2013/TTLT.^ Ke' thha va phat tri^n mdt sd ndi dung trong van 
ban phap luat nay, Bd luat Td tung hinh su nam 2015 (BLTTHS nam 
2015) da cd nhifeu quy dinh tnJc tie'p difeu chinh hoat ddng tifep nhan 
va giai quyfet ngudn tin vfe tdi pham, danh d^u sU thay ddi vfe nhan thdc 
ciia cci quan lap phap, gdp phan hoan thidn phap luat td tung hinh s\J 
(TTHS) Vifet Nam. Nham tao sU ddng bd va thu^n ldi cho vifec ap dung 
phap lujt, ngay 29/12/2017, Thdng tu Hfen tich sd 01/2017/TTLT da 
dU0c ban hanh (thay thfe cho Thdng tU lien tich sd 06/2013/TTLT), 
quy dinh vifec phdi hop giGa cac co quan cd t h ^ quyfen trong vifec thuc 
hien mdt sd quy djnh ciia BLTTHS nam 2015 vfe tifep nh^n, giai quyfet 
td giac, tin bao vfe tdi ph^m. 

Thuc t i ln ap dung nhang quy d\nh mdi cho thiy mic dti cd nhifeu 
difem tifen bo nhung v in cdn ndi dung can phai dU0c xem xet ky lUdng. 
Trudc day, nfeu nhu BLTTHS nSm 2003 chi cd 03 difeu luat (difeu 101, 
Difeu 102, Difeu 103) hfen quan dfen dn bao, td giac vfe tdi pham va kifen 
nghi khdi td thi BLTTHS nam 2015 cd dfen 11 difeu luat (th Difeu 144 
dfen Difeu 152, Difeu 159, Difeu 160) quy dinh vfe van dfe nay. Bfen c^nh 
do, Thdng tu hfen tich sd 01 /2017 /TTLT cUng bd sung nhflng quy 
dinh mdi vfe: phan loai td giac, tin bao vfe tdi phgim, kifen nghi khdi td 
(Difeu 8); thdi h?in giai quyfet td giac, tin bao vfe tdi ph^m, kifen nghi khdi 
td ^ifeu 11); giai quyfe't cac trUdng hop Hen quan dfen tham quyfen ciia 
nhifeu ddn vi cd th^m quyfen giai quyfet td giac, tin bao vfe tdi ph^m, kifen 
nghi khdi td (Difeu 12)... 

Tuy vay, quy dinh vfe tifep nhjn, giai quyfet ngudn tin vfe tdi ph^m 
cflng bdc Id nhifeu thifeu sdt, han chfe. Tha nhdt, giai quyfet va kifem sat 
vifec giai quyfet thdng tin vfe tdi pham do cd quan cd th^m quyfen tifen 
hanh td tung trUc tifep phat hifen chua dUdc hudng din chi tifet. Tha hai, 
quy dinh vfe thdi difem bat dau tinh thdi h^n giai quyfet ngudn tin vfe tdi 
pham chua ro rang; thifeu quy dinh vfe thu tuc keo dai thdi han giai quyfet 
ngudn tin vfe tdi pham. ThU ba, cic trudng hdp tam dinh chi gidi quyfet 
ngudn tin vfe tdi pham chua d^y dii; thife'u quy djnh vfe thdi han Vifen 
kiem sat (VKS) xem xet quyfet dinh tam dinh chi vifec giai quyfet td giac, 
tin bao vfe tdi pham, kifen nghi khdi td ciia Cd quan difeu tra (CQDT); 
thifeu quy dinh trUdng hdp VKS phuc hdi vifec giai quyfet td giac, tin bao 
vfe tdi pham, kifen nghi khdi td. ThU ta, quy dinh vfe cac ho^t ddng giai 
quyfet ngudn tin vfe tdi pham cdn kha han chfe, khdng tUdng thich vdi 
mdt sd quy dinh khac trong BLTTHS nam 2015. ThU ndm, quy djnh vfe 

' Thdng tu hen tjch s6 06/2013/TTLT-BCA-BQP-BTC-BNN&PTNT-VKSNDTC n^y 
02/8/2013 ciia Ba C6ng an, B<. Qudc phong, B<t Tai chinh, B<> Nang nghidp vi phat tn^n 
ndng than, Vi^n Id^m sat nhin din t6i cao hudng din chi hanh quy djnh cua B6 lu^t T6 tung 
hinh sy vS tigp nh^n, giai quyd't t6 giac, Cin bao vh l:<ii ph?m va kife nghi khî i td. 
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bien phap din giii ddi vdi ngudi bi td giac, ngudi bi kifo nghj khdi to 
la chua hop ly, gay khd khSn cho thuc ti ln ap dung. 

2. Giai quytt va ki^m sat vi«c giai quyft thOng tin v6 tdi pham do 
CO quan cd thte i quySn ti^n hanh td tung true ti<!p phat hien 

Theo diim d khoin 1 Di iu 4 BLTTHS nam 2015 thi ngudn tin v6 
tdi pham bao gdm 05 loai, cu thi: "tdgidc, tin hdo vi tdi pham, kiin ngk 
khdi td ciia ca quan, td chUc, cd nhdn, Voi khai ciia ngudi pham tdi tt) thi va 
thdng tin vi tdi pham do co quan cd thdm quyin tiin hanh tdtung true tidp phdt 
hiin". Tuy nhita, hi to nay BLTTHS n i m 2015 va Thdng tU Uen tjch 
sd 01/2017/TTLT chi tap trung quy dinh va hudng dan chi tidt v'd viec 
tidp nhan, giai quydt 04 loji ngudn tin la td giac, tin bao v i tdi phjni, 
ki to nghi khdi td va ldi khai cua ngUdi pham tdi tu thu. Ddi vdi thdng 
tin vd tdi pham do cO quan cd th im quydn tidn hanh td tung (THTT) 
(chu ydu la CQDT) tnic tidp phi t hien thi chua cd hudng din cu thd, 
tu dd gay n t a nhUng khd khin, vUdng mic trong thvtc tidn boat ddng td 
tung.- Neu nhu nhang thdng tin nay cho thiy da dd can cU thi cd quan 
cd th im quydn ra quydt dinh khdi td vu in hinh siJ hoJc qua ph in loai 
da xic dinh vu vide thudc cac hnh vUc "phi hinh sU" thi chuyto cho cd 
quan cd tham quyin xii ly.' Vin di vUdng mic thudc trUdng hop nd'u 
chi dUa vao thdng tin trUc tidp phit hidn thi chua dii cd sd dd ra quydt 
dinh td tung cu thd m i c'in phii tidn h'anh cic hoat ddng kidm tra, xic 
minh. NhU vay, hojt ddng giai quydt loai ngubn thdng tin nay CUng c'in 
phii duoc diiu chinh bdi quy dinh phip luit v i cic ndi dung tUOng tM 
nhu khi giii quydt cic loai ngudn thdng tin khac bao gdm; thdi ban, 
thii tuc, hoat ddng, kidm sit... Cd thd lip luin rang, trong thUc tidn da 
sd cac trudng hop C Q D T true Clip phit hidn thdng tin v i tdi pham la 
thdng qua cac "boat ddng nghidp vu",'' vi viy phip luit T T H S khdng 
n in diiu chinh viec giai quydt loai ngudn thdng tin "die bidt" n'ay. Tuy 
nhiin, d diy cUng c'in phii I'am rd vide sii dung "bidn phip nghidp vu" 
giup phit hi in thdng tin vd tdi pham nhung dd xic dinh hanh vi cd "d iu 
hidu tdi pham" hay khdng thi phii tien hanh cic boat ddng ghi nhan bdi 
phip luit TTHS. ThUc td thdi gian qua tai mdt sd dia phuOng, thdng 

^ T? HCu Hlly, "Nhong vudng mSc Mt cap trong c6ng tac giai quyet nguftn un vS t$i pham". 
Co 5"afi di^ii tra Viin Wm sdt nlidn ddn tdi cao, https://coquandieutravkstc.gov.vn/nhung-
vuong-mac-bat-cap-trong-cong-tac-giai-quyet-nguon-tin-ve-toi-pham/. truy c^p ngay 
08/11/2019; Mai Thj Tin, "Ban v& mftt s6 vUdng mSc trong vi^c ti^p nhjn, giai quygt 
nguftn nn tfti pliam theo quy dinh ciSa Bft lujt Tft tung hinh si? va Thftng tu hen tjch 
01/2017", Kî ii fei/tfi idt nlidn ddn tinh Qudng Ninh, http//www .vksquangninh.gov vn/trao-
doi-nghiep-vu/cac-d-o-lu-t-tu-phap-m-i/255-trao-doi-nghiep-vu/2722-ban-ve-mot-so-
vuong-mac-trong-viec-tiep-nhan-giai-quyet-nguon-tin-toi-pham-theo-quy.dmh-cua-bo 
luat-to-mng-hinh-su-va-thong-tu-hen-tich-01-2017, tmy cjp n^y 08/11/2019 

> Mai Thi Tan, lldd. 
* Ta HUU Huy, lldd 
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• ^-nsy 85 

qua ho^t dOng nghifep vy, C Q D T phat hifen th6ng tin vfe t6i pham, sau 
do chuyfen cho c6ng an xa, phu5ng, thi tran va xem nhu trUcJng hop tiep 
nhan tin bao vfe tfei pham. 

Tuong t\I, d6i vdi th6ng tin vfe t6i pham do cac cd quan dUdc giao 
nhifem vu tifen hanh mdt s6 hoat ddng dieu tra trUc tifep phat hi6n thi 
phap luat T T H S hifen hanh cQng khdng difeu chmh vifec giai quyfet. 
Trudc day, khoan 2 Difeu 7 Thdng tU hen tjch s6 06/2013/TTLT quy 
dinh: "ede eo quan dupc giao nhiim vu tiin hdnh mdt si hoat ddng di'iu tra sau 
khi tiip nhdn ti gidc, tin bdo vi t6i pht^m ho^c ttf phdt hiin ddu hiiu cUa tdi 
phatn thudc quy'en han diiu tm ciia co quan minh thi thdng bdo cho Viin 
kiim sdt eUng edp, Co quan di'iu tra cd thdm quy'in vd tiin hdnh kiim tra, xde 
minh". Quy d?nh nay hifen nay khdng duoc kfe thha trong Thdng tU 
Hfen tich sd 01 /2017 /TTLT ma duoc ghi nhan true tifep t^i Difeu 151 
BLTTHS nam 2015. Theo dd, khi tn^c tifep phat hifen d^u hifeu tdi 
pham, CO quan cd tham quyen T H T T "quyit dinh viic khdi ti vu dn theo 
thdm quy'in hode chuyin cho CQDT co thdm quy'in gidi quyit". Nhu vay, 
ddi vdi trUdng hdp cd quan dudc giao nhifem vu tifen hanh mdt sd hoat 
ddng difeu tra true tifep phat hi^n thdng tin vfe tdi ph jm (chUa du tai 
H6u, chiJng cti dfe xac dinh cd hay khdng cd "dau hifeu tdi pham") thi 
vific giai quyfe't ngudn tm nay cd chiu sî  kife'm sat ciia Vifen kifem sat hay 
khdng? Thdi han, thu tuc giai quyfet nhu thfe nao? Nhiing v^n dfe nay 
c'an dUdc cd quan nha nUdc cd tham quyfen hudng din cu thfe, tao su 
thd'ng nh^t trong ap dung phap luat giOa cac dia phudng. 

3. Quy dinh vfe thbi h^n giai quy^t ngubn tin vfe tdi ph^m 
3.1. Quy dinh vH thbi diim hdt ddu tinh thbi han gidi quyit ngudn tin 
v'i tdi ph^m 

Thdi han giai quyfet ngudn tin vfe tdi pham la mdt khoang thdi gian 
dUdc luat dinh tinh ttf thdi difem tifep nhSn td giac, tin bao vfe tdi pham, 
kife'n nghi khdi td dfe'n khi cO quan cd tham quyfen ra mOt trong ba quyfet 
dinh to tyng quy dinh tai khoan 1 Difeu 147 BLTTHS nam 2015, bao 
gdm: (a) Quyfet dinh khdi td vu an hinh sU; (b) Quyfe't dinh khdng khdi 
td vu an hinh SL(; (C) Quyfet dinh tam dinh chi vifec giai quyfe't td giac, tin 
bao vfe tdi pham, kifen nghi khdi td. iVliic dich cvia vifec quy dinh thdi 
h^n nay la nham nfing cao trach nhifem eda cac cd quan cd th^m quyfen 
ddi vdi hoat ddng tiep nhan, giai quyfet ngudn tin vfe tdi pham, gdp phan 
thuc hifen nhifem vii ri^ng cua giai doan khdi td' vu an hinh siJ la xac dinh 
cd hay khdng cd d^u hifeu tdi ph?im^ va nhifem vu chung ctia TTHS la 
"bdo ddm phdt hiin chinh xde vd xa ly cdng minh, kip thdi mgi hdnh vi ph^m 

^ Tnibng Dai hpc Lu Jc TP. Hb Chi Minh. Gido trinh Lii^t Trf lifng h\nh su Viit Nam, Nxb. Hong 
Dde, 2018, tr. 357. 
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tdi, phong ngUa, ngdn chdn tdi pham, khdng di ht tdi pham, khdng ldm oan 
ngudi vd tdi".'' 

Thdi han giii quyi't ngudn tin v i tdi pham hi in nay duoc quy dinh 
tji khoin 1 Diiu 147 BLTTHS n i m 2015 va duoc hudng dan chi tidt 
bdi khoin 1 Diiu 11 Thdng tu Kin tich sd 01/2017/TTLT. Khoan 1 
Di iu 147 BLTTHS n im 2015 quy dinh:"}. Trong thdi han 20 ngdy ki tU 
ngdy nhdn dudc td gidc, tin bdo vi tdi pham, kiin nghi khdi td, Cd quan diiu 
tra, cd quan dugc giao nhiim vu tiin h'anh mdt sd hoat ddng diiu tra phdi kiem 
tra, xde minh vd ra mdt trong cdc quyit dinh:...2. Tru'dng hop vu viic hi tdgidc, 
tin bdo vi tdi pham hode kiin nghi khdi tied nhiiu finh tiitphUc tap hode phdi 
kiim tra, xde minh tai nhiiu dia diim tht thdi han gidi quyit t^ gidc, tin bdo, 
kiin nghi khdi td cd thi keo ddi nhung khdng qud 02 thdng...". 

Trong khi dd, theo khoin 1 Di iu 11 cua Thdng tU liin tjch sd 
01/2017/TTLT thi: "1. Thdi han gidi quyit tdgidc, tin bda vi tdi pham, 
kiin nghi khdi td khdng qud 20 ngdy ki tU ngdy co quan cd thdm quyin nhdn 
dudc td gidc, tin hdo vi tdi pham, kiin nghi khdi td. Ddi vdi td gidc, tin bdo vi 
tdi pham, kiin nghi khdi td cd nhiiu tinh tiit phtic tap hoac phdi kiim tra, xde 
minh ti}i nhiiu dia dii'm th'i... cd thi keo ddi th'di han gidi quyit nhung khdng 
qud 02 thdng ki tU ngdy nhdn dudc td gidc, tin bdo vi tdi pham, kiin nghi khdi 
td thude thdm quyin gidi quyit". 

Thuc ti in thdi gian vUa qua cd vudng mic trong nh in thdc vd cac 
quy dinh trin. Dd'i vdi ngudn tin vd tdi pham do C Q D T ci!p huyin tiip 
nhin va giai quydt, trong qua trinh kidm tra, xac minh gan 02 thing mdi 
phit hi in thudc thim quyin cua C Q D T cip tinh. C Q D T cip huyin 
khi dd se chuydn ngudn tin v i tdi phjm din C Q D T ci'p tinh d i thu ly. 
Trong trudng hgp nay, thdi han giii quydt ngudn tin v i tdi pham duOc 
O'nh til thdi di im C Q D T cip huyen tiip nh in hay thdi d i im C Q D T 
ci'p tinh thu ly? Hi in nay cd hai quan diem khic nhau v i vi'n de nay. 

Quan diim thU nhdt cho rdng: theo khoan 1 Didu 147 BLTTHS n i m 
2015 va khoan 1 Di iu 11 Thdng tU h in ttch sd 01 /2017 /TTLT thi 
thdi ban giii quye't ngudn tin v i tdi pham trong moi trudng hop ti'nh 
tu thdi diim tii'p nhan. Nhflng ngudi theo quan didm nay cdn dua vao 
quy dinh tai khoan 1 Di iu 7 va khoan 1 Di iu 8 Thdng tu h in tich sd 
01/2017/TTLT di viin din cho cich xil hj ciia minh. Theo dd, khoan 
1 Di iu 7 Thdng tu Kdn tich sd 01/2017/TTLT quy dinh:"l . Co quan 
diiu tra phdi td chUc true ban Kmh su 24/24 gid...; phdn loai va chuyin ngay 
cho cdc ca quan co thdm quy'in gidi quyit...". Bdng th'di, khodn 1 Biiu 8 
Thdng tu liin tich sd 01/2017/TTLT quy dinh: "1...Niu ed cin cU xac dinh 
tdgidc, tin bdo vi tdipham, kiin nghi khdi tdkhdng thudc thdm quyingidi quyi't 
• Diiu 2 BLTTHS niim 2015. 



ciia eo quan minh th'i chuyin ngay tigide, tin bdo v'i tdi ph^m, kiih nghi khdi 
ti din Co quan diiu tra cd thdm quy'in gidi quyit trong thbi hm khdng qud 24 
gib ki tu khi cd cdn ca xde dinh..." 

Nhu viy, phap luat da quy dinh ra't ro rang, ngay tii khi tife'p nhan 
ngudn tin vfe tdi pham, cdng vifec d^u ti^n la phai phan loai dfe xd ly, 
nfeu khdng diudc tham quyfen giai quyet thi phai chuyfen ngay. Vifec cci 
quan tifep nh^n cham chuyfen thdng tin dfen cd quan cd tham quyfen giai 
quyet la cd 16i nfen phai chiu trach nhiem vfe vifec de qua han giai quyfet 
ngudn tin vfe tdi pham theo lujt dinh. 

Quan diim thii hai cho rdng: quy dinh tai ciu tha hai trong khoan 
1 Difeu 11 Thdng tn hfen tich sd' 01/2D17/TTLT la hnh hoat hon cho 
thUc tifen ap dung. Cd nghia la thdi hatn giai quyfet ngudn tm vfe tdi ph^m 
trong tradng hdp chuyfen cho cO quan cd th^m quyfen giai quyfe't se diiOc 
tfnh kfe ttt khi cd quan nay thu If vu vi^c do co quan tifep nhan ban d^u 
chuyfen dfen. Thyc tifen cd trudng hop khi C Q D T cap huyfen chuyfen 
tin bao vfe tdi pham dfen C Q D T c^p tinh thi thdi h$n giai quyfe't da gan 
hfet. Nfeu hifeu nhu quan difem thii: nha't thi se gay kho khan cho C Q D T 
cip tinh trong vifec bao d im diing thdi han giai quyfet ngudn tin vfe tdi 
ph^im theo luat dinh. 

Mdt va'n dfe cd hfen quan la quy dinh chuyfen ngubn tin vfe tdi 
pham theo khoan 1 Difeu 8 Thdng tU hfen tich sd 01 /2017 /TTLT khi 
cd can cii xac dinh khdng thudc th im quyfen da giy khd khan cho thuc 
tifen ap dung. Bdi vi, nhifeu trudng hop khi tifep nhan va tifen hanh ho^t 
ddng kifem tra, xac minh ban d'au khdng thfe xac dinh dUdc chmh xac 
th im quyfen giai quyfet ngudn tm vfe tdi pham, difen hinh nhU nhUng 
vu vifec "LUa ddo ehii'm dot^t tdi sdn" cua chii hui. Ddi vdi nhUng vu 
vifec nay, sd lilOng ngUdi hi hai cd thfe Ifen dfen hang tram ngUdi va nfeu 
khdng lam vifec vdi tat ca ngUdi bi hai thi khdng thfe xac dinh dUdc 
tdng sd tien bi chifem do^t la bao nhifeu dfe xac dinh tham quyfen giai 
quyfet. Nhflng vudng mac nay cfing can du0c cac cd quan nha nUdc cd 
thim quyfen hudng d in chi tifet dfe tao su thdng nha't trong hoat ddng 
ap dyng phap Iuat. 
3.2. Quy dinh vi th^ tiic keo ddi thai han gidi quyi't ngudn tin vi tdi pham 

Theo khoan 2 Difeu 147 BLTTHS nam 2015 thi trudng hdp vu 
vifec cd nhifeu tinh tife't phiic tap hoac phai kifem tra, xac luinh tai nhifeu 
dia difem thi thdi han giai quyfe't ngudn tin vfe toi pham co the keo dai 
nhiing khdng qua 02 thang. Trong trudng hdp nay, Bd luat khdng ddi 
hoi bat ky mdt thii tuc nao til phia C Q D T , vi du nhu thdng bao hoac 
ra quyfe't djnh keo dai thdi han va giii cho VKS, chu thfe da bao tin, kife'n 
nghi khdi td. Su thifeu sdt nay r^t de dan dfe'n tinh trang lam dung can cii 
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do luat dinh dfe keo dai thdi ban giai quyfet ngudn tin vfe tdi ph?m, la"^ 
cham trfe tifen trinh td tung. Do dd, can nghidn ciiu bd sung quy dinh bat 
budc C Q D T phai thdng bao cho VKS trudc khi kfeo dai thdi ban gi^i 
quyfet ngudn tin vfe tOi pham va nfe'u khdng cd can cii thi VKS cd quyfen 
yfeu cau Co quan difeu ra phai ra ngay mdt trong ba quyfet dinh td tung 
Hfet kfe tai khoan 1 Difeu 147 BLTTHS nam 2015. ' Bd sung quy dinh nay 
nham bao dam vifec kfeo dai thdi h^n giai quyfe't ngudn tin vfe tdi pham 
cua C Q D T la cd can cii va can thifet. 

Ddi vdi van dfe trfen, tac gia Nguyfen Minh Tuan cho ring can phai 
cd mdt quyet dinh td tung ciia C Q D T keo dai thdi h^n giai quyfe't va gUi 
cho VKS cd tha'm quyfen, ca nhSn, co quan, t6 chiic da cung ca'p ngudn 
tin vfe tdi pham.^ Theo quan difem cua nhdm tac gia, trong trUdng hdp 
nay chi can C Q D T ra v5n ban thdng bao cho VKS, trong dd nfeu rd can 
cfl chflng minh sfl cin thiit phai kfeo dai thdi h?n giai quyfe't ngudn tin 
vfe tdi ph?im la dii, bdi vi suy cho ctmg day van la thdi han giai quyfe't l^n 
d^u, khac vdi tnidng hdp gia h^in do chinh VKS quyfet dinh. 

4. Quy dinh vi& tam dinh chi, phuc h6i gidi quyfet ngubn tin vfe 
tdi pham 
4.i. Quy dinh vi tam Mnh cht gidi quyit ngudn tin vi tdi pham 

- Quy dinh v^ cdc trudng hop tam dinh cht gidi quyi't ngudn tin v'i tdipham. 
Tam dinh chi vifec giai quyfe't ngudn tin vfe tdi pham la t^m ngUng 

vifec tifen hanh cac hoat ddng kifem tra, xac minh, bd sung td' giac, tin 
bao ve tdi pham, kife'n nghi khdi td khi thudc nhflng tnidng hdp do luat 
dinh. Day la mdt chfe dinh mdi duoc bd sung vao BLTTHS nam 2015 
nham khac phuc thifeu sdt cila BLTTHS n im 2003 va dap flng yfeu c^u 
cua thflc tifen ddi vdi nhflng trUdng hdp da hfet thdi ban tdi da dfe giai 
quyfe't ngudn tin vfe tdi pham nhflng tam thdi chua dfl can cfl dfe ra quyfe't 
dinh khdi td hoac khdng khdi td vu an hinh sU. Theo khoan 1 Difeu 
148 BLTTHS nam 2015 thi cd quan cd tham quyfen ra quyfet dinh tam 
dinh chi vifec giai quyfet ngLibn tin vfe tdi pham khi thudc mdt trong cac 
trfldng hop: "(a) Da trung c'du gidm dinh, yiu c'du dinh gid tdi sdn, yiu edu 
nudc ngodi tuong tro tuphdp nhung chua cd kit qud; (b) Da yiu c'du co quan, ti 
chae, cd nhdn cung cdp tdi Uiu, d'd vdt quan trgng cd -^ nghia quyit dinh dd'i vdi 
viic khdi tihode khdng khdi ti vu an nhung chaa cd kit qud". 

Thuc tifen cho thay nhflng trudng hdp hfet kfe d trfen la khdng day du 
va gay khd khan, Iflng tung trong vifec ra quyfet dinh kfet thflc hoat ddng 

' Bao gbm: (a) Quye't dinh kh6i c6 vy an hinh sy; (b) Quyft dfnh khOng kh6i ti5 vu an hinh sil-
(c) Quyi!t dinh tarn ^nh chi vi§c giii quyft td giae, rin bdo vl tOi pham, bSn nghj kh6i td 

^ Nguyen Minh Tuan. Ti/^p nhan, gidi quyi^i tin bdo vi! 0i pham dia CQDT theo Ludt TS tmo Hi h 
su Viit Nam, Lu3n van th^c si luat hpc, TrUflng Dai hoc Luat TP Hfe Chi Minh, 2019, tr 42 
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giai quydt ngubn tin v i tdi pham. Vi du, trudng hop khdng lam viec duOc 
vdi ngudi bi td giac do khdng xic dinh duoc ho dang d diu trong khi 
chdng cU, tai h iu thu th^p chua du dd ra quydt dinh khdi td hoJc khdng 
khdi td vu in hinh SU. Trong thUc tien, C Q D T mdt sd ndi d i ip dung 
Van ban sd 4000/2008/Cn(C14) ngay 25/8/2008 ciia Tdng eye Cinh sat 
hudng din thuc hi in cdng tic truy tim.' Qua dd, C Q D T cd van bin yiu 
ciu Phdng Canh sat truy na (nay Van phdng diiu tra) ra thdng bio truy 
tim ngudi bi td giac. Khi het thdi han giai quyit ma chua cd kd't qui truy 
flm, C Q D T ap dung didm b khoan 1 Di iu 148 BLTTHS n im 2015 ra 
quyi't dinh t^m dinh chi giai quydt tin b io v i tdi pham. 

Vide ddng nhi t trtidng hop t r in vdi trUdng hop d i y iu ciu cO quan, 
td chUc, ci nh in cung cap tai h iu , dd vit quan trong cd f nghia quyd't 
dinh ddi vdi viic khdi td hoJc khdng khdi td vu in nhUng chua cd ki t 
qua l i chua th^t su thuyit phuc vi ydu ciu "truy tim ngUdi" khac vdi 
y iu ciu "cung ci'p tai h iu , dd vjt". Cd th i ndi, C Q D T da v in dung 
quy dinh phap lujt, quy dinh eda nginh cdng an mdt each "hnh hoat" 
dd tranh trudng hop vi pham chi t i iu nghiip vu. 

Nguyin n h i n gay n i n khd khan nay rd rang xuit phat tU viic nha 
lam luit da khdng du liiu h i t cac trudng hop phat sinh trong thuc tiin 
cin phi i tam dinh chi viic giai quydt ngudn tin v i tdi phjm, cu th i d 
diy la trudng hop khdng xic dinh duoc ngUdi bi td giac dang d diu. 
Ndu tinh hudng nay xay ra trong giai doan diiu tra thi theo diim a 
khoin 1 D i i u 229 BLTTHS n i m 2015, C Q D T cd quyin ra quydt djnh 
tam dinh chi di iu tra sau khi da ra quyi't dinh truy na bi can. Chi'nh vl 
vJy, nha lam luit can nghiin cdu bd sung trUdng hop "khdng xde dinh 
dudc ngiidi hi tdgidc, ngu'di bi kiin nghi khdi td dang d ddu" vao trudng h0p 
tam dinh chi giii quyi't ngudn tin ve tdi pham quy dinh tai khoin 1 
Di iu 148 BLTTHS nam 2015. 

- Quy iinh vi th'di han Viin kiim sdt xem xet Quyit dinh tam dtnh chi 
viicgiii quyit tdgidc, tin bdo vi tdipham, kiin nghi khdi tdciia cd quan dtiu tra. 

Hi in nay, theo khoan 2 Di iu 148 BLTTHS nam 2015 thi VKS cd 
quyin huy bd Quydt dmh nay cila C Q D T (ndu khdng cd cin cU). Thd 

• Vin bin !« 4000/2008/Cir(C14) ngay 25/8/2008 ciia Mng cue Canli sit giai thicli. 
"1. Cdng tdc tmy tim la mtt » « nhmg ho,t Uns diiu Ira eda l«c lUfng Cing an nhdn ddn dm ,ny 
d,nh trong m ludt Tti ung *>«l> « "« «'« n"' 'U'l' ''<• "> " ' " i ""' '" '' '"' '"-"^ ' ^ * ' ' " ' 
difn ua * « mn nhim lim fa*i, *«, jiU cdc dd, tmg (J" H" « ' * '*» ""t "" ?*»"« "«"« " ' " 
tranh ch^g tdi pham. . , 
2 D« tmng ciia tdng tdc Iniy Itm bao gdm tmy lim idi tuong gdy dn chm ro (« lich, tmy um nguoi bi 
hai tmy Cim tung tich nan nhdn, tiny dm ngitbi mdt tich vd tmy tim odi chitng". 
BLTTHS nim 2003 va cac vin hitn iMdng din thi hinh IchSng sil dung thu)t nga "tray tini 
Tuy nhiin, d<?n BLTTHS nim 2015 thi thuit ngo "truy tim" dl xnat hiSn trong cac DiSu 
192. 421, 507. 
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nhung, nha lam luat da thifeu sdt khi khdng quy dinh thdi h ^ VKS phai 
dua ra quyfet dinh ciia minh. Ddi chifeu vdi cac quy dinh tUdng iing khac 
trong BLTTHS nam 2015 thi thdi han nay cd thfe la 03 ngay kfe tfl ngay 
VKS nhan duoc Quyfet dinh tam dinh chi vifec giai quyfet td giac, tin bao 
vfe tdi pham, kife'n nghi khdi td cua CQDT.^" 
4.2. Quy dinh viphtfc hdi gidi quy^t ngubn tin vi tdi pham 

Phuc hdi giai quyfe't ngudn tin vfe tdi pham la khdi phuc 1^ e[ui 
trinh giai quyfe't td giac, tin bao vfe tdi pham, kifen nghi khdi td da bi 
tam ngflng trUdc dd. Khoan 1 Difeu 149 BLTTHS nam 2015 quy dinh: 
"Khi /y do ti^m dinh cht viic gidi quyit tigide, tin bdo v'i tdi pham, kiin nghi 
khdi td' khdng con, Co quan di'iu tra, co quan duoc giao nhiim vu tiin hdnh 
mdt si hoat ddng diiu tra ra quyit dinh phuc h'di gidi quyit ti gidc, tin bdo v'i 
tdi ph(im, kiin nghi khdi ti". Quy dinh nay dfldc hifeu la mdt khi ly do 
tjm dinh chi khdng cdn (vi du: da c6 kfet luan giam dinh, kfet luan dinh 
gia tai san...) thi C Q D T , cd quan dUdc giao nhifem vu tifen hanh mdt 
sd hoat ddng difeu tra phai ra quyfe't dinh phuc hdi giai quyfet td giac, tin 
bao vfe tdi pham, kife'n nghi khdi td. Tuy nhifen, trong thUc tifen con xay 
ra tinh trang cac co quan trfen nfeu nhan thay dti phuc hdi cQng khd cd 
thfe ra quyfet dinh khdi td ho§.c khdng khdi td vy an hinh sfl, tfl dd gay 
anh hudng dfen chi tifeu nfen da dfe qua nam sau mdi ra quyfet dinh phyc 
hbi giai quyfe't td giac, tin bao vfe tdi pham, kifen nghi khdi td." Dfe tranh 
tinh trang nay, khoan 1 Difeu 149 BLTTHS nSm 2015 nfen quy dinh rd 
nhu sau: "Khi l-^ do tam dinh chi viic gidi quyit ti gidc, tin bdo ve tdi pht^m, 
kiin nghi khdi tikhdng cdn, Co quan di'iu tra, co quan dupcgiao nhiim vu tiin 
hdnh mdt si ho^t ddng di'iu tra phdi ra ngay quyit dinh phuc h'di gidi quyit ti 
gidc, tin hdo ve tdi ph^m, kiin nghi khdi ti". 

Mdt van dfe khac, dd la theo quy dinh ciia BLTTHS nam 2015 
(difem c khoan 3 Difeu 145), VKS cung cd th^m quyfen giai quyfe't td giac, 
tm bao vfe tdi ph^m, kifen nghi khdi td, cu thfe dd la "trubng hop phdt hiin 
Co quan di'eu tra, co quan dupcgiao nhiim vu tiin hdnh mdt si hoat ddng diu 
tra cd vi phm phdp ludt nghiim trong trong hoat ddng kiim tra, xde minh ti 
gidc, tin hdo v'i tdiphm, kiin nghi khdi tihode cd ddu hiiu bd lot tdipham md 
Viin kiim sdt da yiu c'du bang vdn hdn nhung khdng dupc klidc phuc". N h u 
vJy, VKS cCing cd thfe ra quyfet dinh tam dinh chi giii quyfe't td giac tin 
bao vfe tdi pham, kife'n nghi khdi td. Tuy nhifen, theo khoan 1 Difeu'l49 
BLTTHS nam 2015 vfe phuc hdi giai quyfe't td giac, tm bao vfe tdi pham 
kifen nghi khdi td, nhu da trinh bay d trfen lai khdng dfe cap dfen tha ' 
quyfen ciia VKS. Day la mdt difem thifeu sdt can phai duoc khde phtic "^ 

'̂^ Nguyen Minh Tuan. lldd, tr 44. 
" Thiic tr?ng nay cdng MCng ty nhu trucing h0p phyc hoi dieu cra fDieu 2351 nh„. i.v -

(Dieu 249, DiSu 283) trong cdc giai dogn ttf tung ti^p theo. ""̂  ̂ " 
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5. Quy dinh vfe cac hoat ddng giai quydt ngu&n tin vfe tdi pham 
Giai quydt ngudn tin vd tdi pham li nhung boat ddng ma phip 

lujt cho phep cic c6 quan cd t h im quydn didu tra, VKS dudc phep 
tidn hanh dd thu thjp tai lidu, chdng cU nh im kidm tra, xac minh, bd 
sung thdng tin vd hanh vi, vd ngUdi bi td giac, bao tin; bi kidn nghi 
khdi td. Qua dd, tao cti sd dd quyd't dinh vide khdi td vu in hinh siJ 
dut^c dling din , tranh tinh trang oan sai hoac bd lot tdi pham. Do thdi 
didm nay chua cd dd cin cd dd xac dinh su vide xay ra cd hay khdng 
cd d iu hidu tdi pham va dd ban chd vide x^m pham ddn quyen con 
ngudi ndn n h i lam lui t chi cho phep tidn hanh mdt s6 boat ddng thu 
thip chUng cil, tai lidu din thidt, phu h(?p. Theo khoin 3 Dieu 147 
BLTTHS nam 2015 thi cic hoat ddng nay bao gdm: "C<Ĵ  Thu thdp 
thdng tin, tdi liiu, dd vdt tU cd quan, td chtie, ed nhdn cd liin quan di kiim 
tra, xde minh ngudn tin; (b) Khdm nghiim hiin tru'dng; (c) Khdm nghiim td 
thi; (d) Trung c'du gidm dinh, yiu cdu dinh gid tdi sdn". Ngoai trU nhdm 
hoat ddng d'iu tidn thi ba nhdm cdn lai la cac boat ddng didu tra duoc 
ghi n h i n trong BLTTHS nam 2015. 

Trong sd cac boat dOng trdn, khdng cd hoat ddng kham xet. Tuy 
nhidn, khoan 2 Di iu 193 BLTTHS nSm 2015 quy dinh: "Trong truimg 
hpp khdn cdp, nhung ngu'di cd thdm quy'in quy dinh tai khodn 2 Biiu UO 
aia Bd ludt ndy cd quy'in ra linh khdm xet. Trong thbi han 24 gid ki til khi 
khdm xet xong, ngu'di ra linh khdm xet phdi thdng bdo bdng vdn bdn cho Viin 
kiim sdt cUng cdp hode Viin kiim sdt cd thdm quyin thuc hanh quyin cdng tdva 
kiim sdt diiu tra vu viic, vu dn". Ngoi i ra, khoan 3 Didu 194 cho phep 
ngudi cd t h im quydn "tiin hanh khdm xit ngu'di ma khdng cin cd Unh 
trong tru'ang hap bit nguai hode khi eo cdn cU di khing iinh ngudi cd mit 
tfi nai khdm xet gidu trong ngu'di va khi, hung khi, chitng c«, tdi liiu, dd vit 
liin quan din vu dn". Vi«c sil dung cac cum til nhu "tru'dng hdp khin cdp", 
"vu viic", "trudng hidp bat ngu'di" (bao gbm bat ngUdi bi gifl trong trUdng 
hop khan cip, bat ngudi ph?m tdi qui tang) trong ndi dung hai diiu 
lujt tren cho thay boat dpng kham xet hoan toin cd th i dUOc tidn h inh 
trudc khi khdi td vu in hlnh su. 

Cd th i lap luin rang k h i m xet la mdt trong nhflng host ddng diiu 
tra tic ddng true t i ip d in quydn con ngudi, quyin cdng dan dUdc ghi 
nhjn trong H i i n phap n i m 2013 nhu quyin bi t kha xam pham v i 
thJn t h i , " chd d"... n i n khdng duoc ip dung trudc khi khdi td vu in 
hlnh su. Tuy nhidn, cflng c'in phai luu f r ing quyin con ngudi, quyin 
cdng d in vSn cd thd bi ban c h i vdi di iu k i in phai dudc phip luit cho 

Klioiii 1 DiSu 20 H i & pliap n im 2013. 
Klioan 2 DiSu 22 HiSii phap n im 2013. 
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phep "trong trubng hop cdn thiit v'i If do quic phong, an ninh qud'c gia, trdt 
tu, an todn xd hdi, dgo dUc xa hdi, sde khde cAa cdng ddng".^'' H d n thfe nCta, 
trong nhang trUdng hdp khin dp, nfeu khdng dUOc phfep kham xet 
thi sfe gay rat nhifeu khd khan cho cd quan cd th^m quyfen trong vifec 
thu thap chiing cii, tai hfeu dfe quyfet dinh vifec khdi td vu an hinh sii 
cGng nhu chiing minh tdi pham, ngUdi pham tdi trong cac giai doan 
td tung tifep theo. Vi du, mdt hanh khach dang chuin bi thUc hifen tdi 
khiing bd trfen tau bay hoac tau bifen khi tau bay, tau bifen da rdi khdi 
san bay, bfen cang thi ngUdi chi huy co quyfen ra Ifenh gia ngiidi khan 
ca'p. Trong trudng hdp nay nfeu khdng cho kham xet dfe kip thdi thu 
gia nhang cdng cy, phudng tifen pham tdi se gSy nguy hai dfen sM an 
toan ciia nhang hanh khach khac ciing nhu vifec chiing minh tdi pham 
tnidc Tda an. 

Ngoai hoat ddng kham xet, nhUng ngudi lam cdng tac thiic tifen 
cdn cho rang vifec BLTTHS nam 2015 khdng cho phfep tifen hanh cac 
hoat ddng nhu thUc nghifem difeu tra, dd'i cha't, nhan dang cung gay 
khd khan khi giai quyfet td giac, tin bao vfe tOi pham, dac bifet ddi vdi 
cac vy an vi pham quy dinh vfe tham gia giao thdng dudng bd, c6 y 
gay thuang ti'ch hoJc gay t<5n h p cho sdc khde c^a ngudi khac.^^ D6i 
vdi cac hoat ddng nay, BO Cdng an va Vifen kifem sat nhan dan tdi cao 
cang cd quan difem khac nhau, cu thfe Bd Cdng an thi cho phep tifen 
hanh,'^ trong khi dd theo quan difem ciia Vifen kifem sat nhan dan tdi 
cao thi khdng dUdc.''' 

Cau hdi dJit ra la nfe'u cho phep tife'n hanh tat ca cac hoat ddng kfe 
trfen thi cd trai vdi cac nguyfen tic cila td tung hinh sU khdng? Dfe tra ldi 
cho cau hdi nay can phai luu y giai quyfet ngudn tin vfe tdi pham la mdt 
budc trong giai doan khdi td vu an hinh sU. Nfeu md rdng qua mtic cac 
boat ddng difeu tra trong bUdc nay thi vd hlnh trung se ddng nhat khdi 
td vdi difeu tra VAHS va dfe dan de'n tinh trang xam pham cac quyfen con 
ngudi, quyen cdng dan cua ngUdi hi td giac, ngUdi bi kife'n nghi khdi td. 
NgUdc lai, nfeu thu hep qua miic cac ho^t ddng difeu tra thi se gay khd 
khan cho cd quan cd tham quyfen trong vifec thu thap chilng cii, tai hfeu 
dll dfe ra cac quyfe't dinh td tung kfet thuc qua trinh giai quyfet n ^ d n tin 
vfe tdi ph?m. Phuong an hdp ly trong trudng hdp nay la lua chon nhang 
ho^t ddng difeu tra khdng hoic it tac ddng dfe'n cac quyen con ngudi 

" Khoan 2 DiSu 14 Hign phap nSm 2013. 
'* Tg Hau Huy. lldd; Mai Thj Tan, tldd. 
"• van phong Co quan Canh sar dieu txa B$ COng an, Tai Ufn giao ban hi van phong Co au.^ n • L 

dih, Ira 6 ihdng diu ndm 2019, tr 22 - 23. • ^ ^ '-»luan Canh 

Quan di^m cua Vi^n ki^m sat nhSn dan t6i cao raa tai H$i nghi trye tuy^n ngay 21/11 /7niQ 
vS T6ng ka 05 nam chyc hifin chi thj ,6 06/CT-VKSTC ngay 06/12/2013 vt So k«t n 
thyc hien Quy ch^s6 169/QD-VKSTC, Quy ch^sd 170/QD-VKSTC ngay 02/5/2018"^"' 
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Nhflng ngudi khdng flng hd quan d i im md rdng cic boat ddng 
di iu tra cho r^ng d i xu i t bd sung thuc nghi im di iu tra, ddi chit, nhjn 
dang trong giai do^n giii quyi t ngudn tin v i tdi pham ph in inh ph^n 
nao t i m ly chung h i i n nay efla m(>t bd ph in ngudi cd th im quyin 
T H T T la trudc khi khdi td vu an hinh su thi phai xic liinh dfliSc "bl 
can" la ai va thu thap tudng ddi cic chflng cfl d i b io dam sfl budc tdi 
thanh cdng, mjc du ph ip lui t chi y i u cau khdi td vu an hinh su khi 
xac djnh cd "d iu h i iu tdi pham". No i cich khac, hg da cd su nh im 
lin gifla nhidm vu efla hai giai doan khdi td va diiu tra via i n hinh sU. 
N h i i m vu trong t i m eua giai doan khdi td vu in hinh sU la phi i phin 
flng kip thdi, khdng duoc cham tr i khi phat h i in cd di'u hi iu tdi pham 
xay ra.^^ Trong khi dd, n h i i m vu cua giai doan cUiu tra thi nh i iu hon 
va phflc tap htSn bao gdm: xac dinh tdi pham va ngudi thUc hi in hanh 
vi pham tdi; xie dinh tinh chit, mflc dd thi i t hai do hanh vi pham tdi 
giy ra; lam sing td nguyin nhan, di iu k i in pham tdi va kii'n nghi vdi 
cae CO quan, td chdc hau quan ip dung cac b i in phap khic phiac va 
phdng ngila.^^ 

Nghi in eflfl ph ip lul t nude ngoai, nhdm tic gia nh in thiy ehi cd 
mdt sd It qudc gia (Trung Qudc,^° Nga^') cd rd quy dinh v i giai doan 
khdi td vu i n hinh su nhu 'Viet Nam. Phap lu4t cac qudc gia nay cung 
rit ban chd vide tii'n hanh cac boat ddng diiu tra trong qui trinh giii 
quyit ngudn tin v i tdi pham. Trong khi dd, theo phip luit T T H S efla 
da sd cic nude (Nhat Ban, Han Qudc , 'f),^' qua trinh giii quydt via an 
hlnh SU bat dUu b ing giai doan di iu tra va duong nhi in si khdng cd SU 
gidi ban v i pham vi cac boat ddng di iu tra dU(?c t i in hanh nh im k i im 
tra, xic minh cac tin tdc v i tdi pham. ChUng tdi cho rang diy la mdt 
diim ma 'Viit Nam ed t h i tii'p thu. Chflng ta khdng bd giai doan khdi 
td vu an hinh siJ ma chi nghi in eflu bd sung th im eic hoat ddng diiu 
tra can thiit , thi'eh h(3p de giai quyi t dflng din, nhanh chdng ngudn 
tin v i tdi pham. N i u lo ngai v i tinh trang x i m pham tuy tiin d in cac 
quyin con ngudi efla ngudi bl td giic, ngudi hi k i in nghi khdi td thi 

Nguyin Tliai PliUc, "Btii mang, n^i dung, plijm vi cliilc ning ltii!ni sat liojt d»ng tii 
pliip vi. tliSni quyiin cila Vrfn liifa sit nliln eUn trong kifai sat liO}t dfing tii pliip". 
2014- LC Cam, "MOt sS viin de ly luJn cliung vJ cac giai doan tii mng - PliJn 2", Dji lipc 
Kiim sat Hii NOi. http://tlts.edu.vn/tliong-tin-ltlioa-lioc/clii-tiet/79/23, ttuy cJp ngay 
09/11/2019. . _ „ 
Lt Huynh TJu Duy (chii biSn), Tii hin h,c Idp mdn Ludi TTHS. Nxb. Dji hoc QuiSc gia TP. 
Hb Chi Minh, 2017, tr. 126. 
BLTTHS Tmng Qu& nim 1979 ( s* d«i nim 2012), Chuong 1 (Diiiu 107-112). 
DiSu 144 BLTTHS Nga nim 2001 , ^ , ,._ , 
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http://tlts.edu.vn/tliong-tin-ltlioa-lioc/clii-tiet/79/23
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giai phip la thiit kd quy dinh diiu chinh v i cic boat ddng di iu tra thit 

diy du va chit chi . • i u • 
N h d m tac gia nh in thay nhflng boat ddng di iu tra (ngoai kham 

xet nhu da phin tich d trin) nhU ddi chit, n h i n dang, nh in bi i t 
giong ndi, thuc nghidm di iu tra n i n dutjc eho phep tii'n hanh trong 
qu i trinh giai quyit ngudn tin v i tdi pham. DJy la nhflng boat dt^ng 
diiu tra it inh hudng d in quyin con ngUdi ma lai r i t c in thiit khi 
k i im tra, xac minh cac thdng tin v i tdi pham. Mac dfl kho in 3 D i i u 
147 BLTTHS n im 2015 khdng d i cap n h i n dang nhung thdng ijua 
cic diiu lujt khac cho thay nha lam lui t da gian tii'p cho phep tidn 
himh phan ldn cic boat ddng nay trudc khi khdi td vu i n hinh sil. 
Cia th i , d i im h khoan 1 D i i u UO BLTTHS n i m 2015 quy dinh 
dutjc gifl ngudi trong trUdng hop k h i n cap khi: "Ngu'di Cung thifc 
hiin tdi pham hode bi hai hode ngu'di cd mdt tai nai xdy ra tdi pham chinh 
mit nh'in thdy va xde nhin ddng Va ngu'di da thue hiin tdi pham ma xet 
thdy cdn ngdn chin ngay vile ngu'di dd trdn". Thuc tiin cho thay trong 
trudng hi?p nay cO quan cd th im quyin thudng eho ngudi td giac, 
b io tin thuc hidn vifc nh in dang trUdc khi ra l i nh gifl ngUdi k h i n 
cap. Ngoai ra, quy djnh tai d i im d kho in 3 D i i u 83 B L T T H S nam 
2015 cho phep ngudi bao v i quy in va loi ich hop phap duoc ed mat 
khi ddi chit, nhan dang, n h i n bi i t giipng ndi ngudi bl td giac, ngudi 
bl k i in nghi khdi td. 

Ddi vdi hai boat ddng la ddi chit va thuc ngh i im di iu tra, trong 
mdt sd vu viic nhu Ida dao chi im doat tai san, tai nan giao thdng, c6 
•j giy thuong tich... tbi cac hoat ddng n iy la r i t cUn thii t d i k i im tra, 
T/dc minh thdng tin v i tdi pham. Thuc t i in cd trUdng h<3p sau khi xay 
ra vu viic, hai b i n tu thoa thujn viic bdi thfldng thii t hai nhflng sau 
mdt thdi gian xay ra miu thuin n i n cd b i n y iu diu giii quyi't b ing 
TTHS. Dd'i vdi cac vu viic nay, can thi i t phai cho ddi chi't, dflng lai 
h i in trudng, thUc nghiim diiu tra... thi mdi cd dfl e in cfl ra quyi't 
dinh khdi td hay khdng khdi td vu an hinh su.^'' R i i n g boat ddng 
ddi chit can phai tuin thu triit d i quy dmh tai kho in 1 Di iu 189 
BLTTHS nam 2015, dd la chi duOc thUe h i in sau khi da tidn hanh cac 
bi in phap diiu tra khic nhUng chfla giai quyi't dUOc miu thuin. 

Tfl nhflng lap luan trin, chUng tdi cho r ing nha lam luat c'jn bd 
sung cac boat ddng nhu khim xit, ddi chit, n h i n dang, nhjn b i i t 
giong ndi, thiie nghiim diiu tra v io khoan 3 D i i u 147 BLTTHS nam 

" Dbng Thi Lan Anh. "Ban v& nhan dang trong giai doan giai quyCt tin bio. td giic t<ii pham" 
Tap dii Toa dn nhdn ddn, https.//tapchitoaan vn/bai-viet/phap4uat/ban-ve-nhan-dang-troue-
giai-doan-giai-quyet-tin-bao-to-giac-toi-pham, truy cip ngay 09/11/2019. 

^' T? Huu Huy. tldd. Tham khao thfim Mai Thi Tin. lldd. 

https://https.//tapchitoaan
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2015. Di^u nay se t^o su ddng bd giaa cac difeu lu^t cd hfen quan (cu 
th^ la cac di'feu 83, UO. 147, 193 va 194) va t^o co sd phap ly rd rang 
d^ cac Cd quan cd tham quydn tien hanh hogt ddng nay trong qua trinh 
giai quyfet ngudn tin vfe tdi phgm. 

6. Quy dinh vfe vific ap dyng bifin phap dSn giai ddi vdi ngudi bi 
t6 giac, ngubi bi ki^n nghi kh6i td 

Trong qua trinh giai quyet ngudn tin vfe tdi pham, ngoai trUdng 
hdp C Q D T khdng lam vide dUdc vdi ngudi bj td giac nhu da phan ti'ch 
d trfen, cdn cd trUdng hdp ho khdng ch^p hanh theo gia'y tri^u tap cua 
C Q D T . Tuy nhifin, vifec xi![ ly trudng hop nay trong thUc tifen gap khd 
khan vi vudng mdc tti quy djnh ciia phap luat. Difeu 466 BLTTHS nam 
2015 quy dinh vfe x\X ly ngUdi cd hanh vi can trd hoat ddng td tung cua 
Cd quan co thim quyfen T H T T . Theo dd, ngUdi bi budc tdi, ngUdi tham 
gia td tung khac (bao gdm ngUdi bi td giac, ngUdi bi kife'n nghi khdi td) 
"dd dupc triiu tdp md vdng mdt khdng vt If do bdt khd khdng hogc khdng do 
trd ngm khdch quan vd viic vdng mdt caa ho gdy trd ngai cho hoift ddng titung" 
thi cd thfe hi d in giai. Nfeu chi dUa vao difeu b a t nay thi khdng cd ^ 
vudng mac. 

Thfe nhung tai difem c khoan 2 Difeu 127 BLTTHS nam 2015 lai 
quy dinh din giai cd thfe ap dung vdi "Ngubi hi tigide, ngubi bi kiin nghi 
khdi ti md qua kiim tra, xde minh cd dd cdn cU xac dinh ngubi dd liin quan 
din hdnh vi phgm tdi duoc khdi ti vu dn, dd dupc triiu tgp md vdn vdng mdt 
khdng VI If do bdt khd khdng hogc khdng do trd ng^i khdch quan". Difeu luat 
dat thfem mdt difeu kifen dfe cd thfe dan giai ngUdi bi td giac, ngudi bi kife'n 
nghi khdi td la hanh vi cua ho da dUdc khdi td vu an. Ndi each khac la 
khdng thfe dan giai trUdc khi vu an duoc khdi td. Tgi bife'u mJu sd 70 ban 
hanh kem theo Thdng tU sd 61 /2017/TT-BCA ngay 14/12/2017 cua 
Bd trUdng Bd Cdng an, trong ph'an can cd dfe quyfet dinh d^n giai chi 
dfe cap Difeu 127 va Difeu 440 (quy dinh dd'i vdi phap nhan thUdng mgi) 
BLTTHS nam 2015, khdng cd Difeu 466 ciia Bd lu^t nay. Nhu vay, nfeu 
chua khdi td vu an hinh su ma ngUdi bi td giac co tinh khdng cd mat 
theo giay trieu tap cila C Q D T thi cd dUdc ap dung Difeu 466 BLTTHS 
nam 2015 dfe dan giai hp khdng? Thyc tifen da xay ra trUdng hdp ngUdi 
hi td giac khdng nhUng khdng chap hanh theo giay trifeu tap ma cdn cd 
bifeu hifen chdng ddi vi cho rang ho khdng hfen quan dfe'n vu vifec bi td 
giac. C Q D T khdng ap dyng bifen phap d in giai dUdc vdi ly do vu an 
chua dUdc khdi td. Trong khi dd, mudn lam rd can cd: dfe quyfet dinh 
viec khdi td vu an hinh sU thi ra't can sU cd mat cua ngiidi hi td giac, 
ngudi hi kifen nghi khdi td. 
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Vi nhung ly do tr^n, nhdm tac gia cho r^ng khdng nfen d | t ra difeu 
kidn la vy an phai duoc khdi td thi mdi cd thfe ap dyng bifen P^^Vjf^ 
giai ddi vdi ngUdi hi td giac, ngudi bi kife'n nghi khdi td. Do dd, diem 
c khoan 2 Difeu 127 BLTTHS nam 2015 nfen dUdc sda ddi nhti saur ^ 

"Ngubi hi tigide, ngubi hi kiin nghi khdi timd qua kHm tra, xde minh co 
da cdn cU xde dinh ngodi dd liin quan din hanh vi phgm tdi (bd cum ^̂  "7'/'^ 
khdi ti vu dn"), da dupe triiu tdp md vdn vdng mgt khdng vi If do bdt kha 
khdng ho4c khdng do trd nggi khdch quan". • 
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