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Tom tat 

Hop tdc quic ti trong ti tung h'mh sg bao gdm tuong trg tu phdp v& Umh su, din d^, 
tiip nhdn, chuyin giao ngubi dang chip hanh an phgt tii vd cdc hogt ddng hpp tdc quic 
tikhdc. Tuy nhiin trong bdi viit ndy, tdcgid chi d'e cdp hai n^i dung chinh aia hap tdc 
quic ti trong ti tgng Bnh su do Id tUOng trg tuphdp Umh sg vd ddn dd dii vdi ngubi 
phgm tdi tham nhUng. Bdi viit tdp trung vdo viic phdn ti'ch nhang quy dmh aia phdp 
ludt quic tiva phdp ludt quicgia vd thifc trgng thgc hi^n hogt ddng tuong trd tuphdp 
hinhsg, ddn d^ dii vbi ngu'ai phgm tdi. Bin cgnh db bdi viit con dua ra mdt si gidi phdp 
nham ndng cao hiiu qud hogt ddng tuang tra tUphdp h'mh sg vd ddn dd ngubiphgm tdi. 

Tfl khoa: ldi phgm tham nhung, tuang trg tuphdp Umh su, ddn dd, hap tdc quic ti, Bd 
ludt Ti tgng Uinh sg 

Abstract 
Intemational cooperations in criminial proceedings including mutual legal assistance 
in criminal, transferring offenders, extradition, and other international cooperation 
activities. However, in this essay, the writer will opnly address two main issues of 
mutual legal assistance in criminal proceedings which are mutual legal assistance in 
cnminal law and extradition, with offenders of corruption crimes. The essay focueses 
on analyzing the policies of intemational and national laws and the reality of mutual 
legal assistance in criminal law, extradition, with offenders. Besides, ihe essay will also 
sugests several solutions aiming at advancing the effectiveness of mutual legal assistance 
in cnminal law and extradition, with ofenders activities. 

K e y w o r d s : corruption crimes, legal assistance in criminal, extradition, international 
cooperation. Criminal Procedure Code 

Ngay nhan bai: 17/7/2019 Ngay duy6t dang: 10/01/2020 

1. Tuong tro tu phap hinh su va ddn dd ddi vdi ngudi pham tdi 

tham nhong theo cac quy dinh efla lu^t qu6c t^ va qudc gia 

1.1. Tuang tra tuphdp hinh su dii vdi tdipham tham nhiing 

TflOng trd tfl phap hinh sfl gifl mdt vi tri qflan trpng trong hogt ddng 

tb tung hinh sfl eda moi qud'c gia va trong quy dinh eda luat hinh sfl qubc 

tfe'. Dfe hd trd cho vifec thuc thi phap lugt hinh sfl trong nfldc, cac Chinh phfl 

hop tac vdi nhau trong vifec chuyfen giao tdi phgm va thflc hifen hang logt cac 

bifen phap khac hfen quan dfe'n hogt ddng difeu tra tdi phgm va thu thap, cung 

cap chflng cd. Trfen phfldng difen qudc tfe thU titdng trd tit phap hinh sfl cdn 
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dfldc hifeu nhfl mOt bifeu hifen cu thfe eda chd quyfen qudc gia va cac ^"^^.^^ 
khac phai hfe't sdc tdn trpng, khdng d\i0c ep budc bo^c ap dat dfe ^ ^ f ^ P 
vao cdng vifee ndi bd eda qudc gia khac dfldi ba't ky hinh thdc nao. C 
VI vay, eae nfldc cd cae quy dinh khac nhau vfe tfldng fl-p Ui phap hinh s. 
khang dinh rd nOi dung chd quyen eda minh trong quan hfe '5"'^'^.'^^' ?^J ^ 
bd rd vbi cdng ddng qudc tfe nhflng hanli vi td flrng hinh sfl rifeng bifet khdng 
dflpc tifen l^nh, nhflng hanh vi td tyng Bnh sy dflpc phep tifen hanh, cung 
nhfl eac quy chuin tdi drifeu phai tuan tiieo trong vifee diflc hifen cac hog 
ddng fliong Urp fli phap. Nhfl vay, dfldi gdc dd phap lugt qudc tfe', vifec cho 
phep tie'n hanh hogc khdng dfe'n hanh nhflng hanh vi tb tung rifeng biet n:ong 
hogt ddng tflpng trp tfl phap chirih la sfl bieu hifen vfe mat ddi ngoai eda chu 
quyfen qubc gia, khbng dPn gian la mdt ndi dung cua nghia vy hpp tac quoc 
tfe. TflOng trp ta phap hinh sfl, hpp tac qubc tfe'phdng chd'ng tbi pham fl-ong 
didi dai ngay nay phai dfldc nliln nhgn nhfl mdt ddi hbi khach quan, mdt 
nhu cau tat yfe'u trong sfl phat trifen ngay cang mgnh me eda cac trao Iflu quan 
he qude tfe gifla cac qudc gia ndi chung, eda cac giao dich dan sfl, kinh tfe -
thflOng mgi gifla eac t6 chdc, ca nhan cac nfldc khac nliau ndi nfeng. 

Lifen quan dfen hpp tac qubc tfe trong phdng chd'ng tham nhung ndi 
ehung va trong tflOng trp tfl phap hinh sfl ndi rifeng, Cdng lidc eda Lifen hdp 
qudc vfe Phong chd'ng tham nhflng' da quy dinh: "Cdc quicgia thdnh viin eda 
Cdng ubc ddnh cho nhau btin phdp tuang trg tu phdp rdng rai nhdt trong di'iu tra, 
tmy tiva xit xti nhting logi tbi phgm quy dinh tgi Cdng ubc ndy" (khoan 1 Difeu 
46). Trong trfldng hdp gifla cac qud'c gia hflu quan khdng c6 hifep dinh 
tflOng trd tfl phap, Difeu 46 Cdng fldc dflpc ap dung dfe difeu chinh van dfe 
tflpng trp tu phap. Nfe'u cd hifep dinh tflpng trd tfl phap, cac ndi dung tfldng 
flng phai dflpc ap dyng, trfl khi eae qudc gia thanh vifen ddng f ap dyng eac 
quy dinh cua Cdng Udc dfe thay thfe.̂  

Ndi dung cua tUdng trd tfl phap ve hlnh sfl trong cae vfl an tham 
nhflng bao gdm: thflc hifen fly thac tfl phap va chuyfen giao hb so, tai lifeu 
va vgt chflng eda vy an tham nhflng. Cac TtflOng trO tfl phap ve hinh sfl 
dflpc thfle hifen thdng qua cac yfeu c'au dy thac tfl phap vfe hinh sfl hoac vi^c 
thflc hifen cac yfeu e'au fly thae tfl phap vfe hinh sfl gifla cae eP quan cd tham 
quyfen eda qudc gia hflu quan ddi vdi cac hanh vi td tyng can tifpng trp 
trong qua trinh giai quyfe't cac vu an hinh sfl ed yfeu tb nflde ngoai. Thdng 
qua dd, cac cO quan tfl phap liinh sfl cd tham quyfen eda cac qubc gia H n̂ 
quan dfe'n hoat ddng thu thap tai hfeu, chdng efl, ldi khai, eung cap thdns 

' Cdng adc Lien hop qudc vfe Phong chdng tham nhflng (tidng Anh- United Nations Convmf 
agamst CorrupUon; v\€t liv UNCAQ da diî lc [hdng qua t?i D^i h<ii ddng Lien 1,̂ " 
qudc ngiy 31 thang 10 nSm 2003 (Nghi quyS't 58/4) '̂ P 

' Hoang Phudc Hifip, "Cdng udc cia LiSn hop qudc ve phdng chdng, tham nhdng trone m^ 
tiiOng quan vdi phap bat phdng, chdng tham nhflng cua Vi?t Nam", DQ.C san tuyen tmv ,̂ L • 
W(09/f0, HaNoi, 2010, tr, 10. ""y^nphap 
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tin, thflc hifen vifec trp gidp eac hogt dbng kham xet, bat gifl ngfldi phgm 
tbi, Cflng cap tai lifeu cd hfen quan dfen vu an, phuc vy qua trinh thfle hifen 
cac hogt ddng tb tung hinh sfl theo sfl thda thuan gifla cac qubc gia trong 
cac difeu fldc qubc tfe hoac theo nguyfen t^c cd di cb lai. Chd thfe co t h i n 
qnyfen thyc hifen flJOng trp tfl phap vfe hlnh sfl la do phap luat qudc nbi eda 
cac qude gia quy dinh nhflng didng thfldng dd la cac cd quan ta phap hinh 
sfl cd t h i n quyfen. Trong hnh vflc my, cac qubc gia dfeu xac dinh ed quan 
d^u mb'i trung fldng dfe tifep nhan, chuyfen giao cac yfeu c^u fly diae tfl phap 
vfe hinh sfl, ddng thdi xac dinh hfe thbng cae cd quan flJ phap trflc tifep thflc 
thi cac hogt ddng tfldng trp tfl phap hinh sfl. 

Mdt trong nhflng va'n dfe quan trpng trong hdp tac qudc tfe dd la thu 
hbi tai san tham nhflng. Difeu 51, Chfldng V Cbng fldc quy dinh: "Hodn trd 
tdi sdn theo quy dfnh tgi Chuang ndy Id nguyin tdc cdn bdn etia Cdng ubc ndy, vd 
theo db, cde quicgia thdnh viin cung edp cho nhau cdc biinphdp hgp tdc vd trg gitip 
rbng rdi nhdt". Trfen cd sd dd, Cdng fldc quy dinh cac bifen phap toan 6i^n 
nham tang cfldng hifeu qua thu hdi tai san cd dfldc do hanh vi tham nhflng. 
Cac qudc gia can ap dflng cac bifen phap c ^ thife't nham yfeu c'au cae td chflc 
tai chirih tang efldng nhan dang, kifem soat ky cae tai khoan dang ngd, nhan 
danh hoac cd Hfen quan dfen nhflng ca nhan dang hogc da gifl cac chflc vu 
ehd chdt trong bd may nha nflde ho^e nhflng ngitdi cd hfen quan eda hg. 

Cbng xi6c yfeu c'au cae qubc gia thanh vifen, cSn cfl phap luat qubc gia, 
ap dyng cac bifen phap c'an thife't cho phep qudc gia thanh vifen khae khbi 
kifen dfe xac dinh quyfen dbi vdi tai san cb dflOc do hanh vi tham nhflng, 
cho phep Tda an eda minh yfeu c'au ngflbi thflc hifen hanh vi tdi phgm bdi 
thfldng thifet hgi, eho phep Tba an cbng nhan qubc gia thanh vifen cd yfeu 
can la chfl s6 hdu hpp phap eda tai san khi phai cb quyfe't dinh tieh thu. Bfen 
cgnh db, Di'feu 55 Cdng fldc cflng quy dinh rd hdn ve quyfen t'ai phan dd'i 
vbi tbi phgm, theo dd, cac qubc gia thanh vifen Cbng fldc khi nhan dupe 
yfeu c^u tich thu tai san, cdng cu, phfldng flfen Hfen quan dfe'n tdi pham tham 
nhflng quy dinh tai Cdng fldc tfl mdt qubc gia thanh vifen khac ed quyfen 
tai phan ddi vdi tdi phgm dd. 

Do tinh chat quan trpng efla vaii dfe thu hbi tai san cd dflpc do tham 
nhflng, cung vdi cac quy dinh tfldng dd'i chi flfe't, toan difen va mang tinh 
nghifep vu, ky thuat cao vfe hop tae qudc te' nham thu hbi tai san tai Chfldng 
V Cdng fldc, Difeu 59 Chfldng V qny dinh: "Cdc quicgia thdnh viin phdi xem 
xet viic k^ kit ede thoa thudn hode ddn xip sang phuang hogc da phuang nhdm ndng 
cao hiiu qud eda hgp tde quic titheo quy dinh tgi ChtiOng ndy c^a Cdng tide". 
Vin dfe tfldng trp tfl phap trong td tyng hinh sfl cung dflpc quy dinh chi tife't 
trong Bd luat Tb fl^g hinh sfl (BLTTHS) nam 2015 nhfl safl: "Tdi liiu, d'd 
vdt do CO quan cd thdm quy'in ciia nubc ngodi thu thgp theo tiy thdc tu phdp etia ca 
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quan w thdm quyin cAa Kit Nam hoac tai U(u, ii vfi do co quan co *" '" «">*^ ̂ ^ 
nudc ngoaigiii din Vl(t Nam diiy thdc tmy diu trdch nhiim Kmh sK ra « « ^ 
la chilng al. Truimg hop tai liiu, dS mt ndy CO dac diim quy dinh tai Biiu S9cu ^ 
luit niy tlil oi thi dupc ooi la vit chUng"? Vi«c aip nhjn, chuy& giao tai Mu, ^^ 
vat U6n quan dfn vu an dUOc quy dmh nhU sau: "Viic tiip nhdn, '^"y^"f".^ 
lilu, di vit Mn quan din vu dn duac thuc hiin theo quy dinh cia diiu udc qudc e 
Cdng Hoa xa hdi chti nghta Viit Nam la thdnh viin, quy dinh aia Bd luit nay, ?^ t 
luit vi tUdng tra tuphdp va quy dinh khde da phdp luit Viit Nam cd lien 1""", 

Den nay. V ia Nam da ky vdi 21 qu6c gia Hifp djnh tudng « " j j P "^ 
trong Hnh vifc hinh su (19 hifp dinh dang cd hifu Itic, 02 hifp dinh chiia c 
hifu luc); ley Hifp dinh din do vdi 22 qudc gia (16 hifp dinh cd "«u itfc, 
6 hifp dinh chua cd hieu luc); ky 12 Hiep dinh chuyen giao ngildl bl k " 
an phat tti (6 hifp dinh dang cd liifu lUc va 06 hifp dinli chua cd hifu lilc). 
Trong linh vUc MOng trO tu phap vf hinh sU, Vif n kifm sat nhta din tdi cao 
(VKSISIDTC) da chii tri, phdi hop vdi cac Bo, nginh cd hf n quan tifn hanh 
dam phan 03 hifp dinh, td chdc ky chinh thdc 01 hifp dinh, hoan thita thu 
tuc chuan bl dam phan 04 hiep dmh, tiinh phf chuan 01 hifp dinh.' 

1.2. Ddn dd ddi vdi nguifi phatn tdi tham nhung 
Theo quy dinh tai Difu 44 Cdng Udc, pham vi din dO duoc ap dung 

la nhflng ngUdi pham cac tdi vf tham nhung quy dinh tai Cdng Udc, ke ca 
trong tnidng hop hanh vi dd khOng bi triing phat theo phap luat qudc gia. 
Pham vi din do not trfn duoc coi la mdt noi dung eda cac hiep dinh dan 
do hifn hanh giUa cac qudc gia thanh vifn va se duoc dUa vao cac hifp dinh 
din dd ma cac qud'c gia thanh vifn se ky ket vdi nhau. Ddi vdi cac qudc 
gia yfu cau vifc din do phai dila trfn hifp dinh din dd, trong trUbng hop 
khdng cd hifp dinh din dd, cac bf n CO thf coi Cdng udc nay ^ can cd phap 
ly qud'c te clio vifc din dd. 

Tai Vift Nam, din dd ngUdi pham tdi duoc quy dinh trong Lujt Tuong 
tro tu phap nam 2007 vdi 17 difu (til Diiu 32 dfn Difu 48), cac ndi dung: 

Trong linh vuc din dd, hifn nay Bd Cdng an cua Vift Nam da chd tri 
va phdi hop vdi cac Bo, nganh hoan thanh thu tuc de xuat dam phan ba hifp 
dinli din dd, tnnh Chinli phu df trinli Chu tich nudc phf chuan 01 hifp 
dinh din do. Dieu dd cho thay Viet Nam dang dac biet quan Urn den linh 
vUc din dd ngudi pham tdi ndi chung va tdi pham tham nhUng ndi rif ng. 

= Bieu 494 Bo lu?cT6 tung hinh sii nam 2015 
* Dieu 497 BO lujt Td mng hmh sU nSm 2015. 
^ Ngo Manh HUng, "Viet Nam th^c thi UNCAC va tham gia danh gia chu ttinh tlul 2", Tpa 

dsm vi cing trie pliong, diing tham nhiing (PCTN) mi Vi^t Nam, ngay 20/12/2018 131 Ha N^i do 
Thanh tta Chinh phii (TTCP) phSi hOp vdi Van phong Lifin htjp qudc vfe Phong, chdng m. 
tiiy va tdi pham (UNODC) td chiic. 

' Chinh phu, Bdo cdo iioat iling iitong tra tn phap nam 2018, si 465 EC/CP, Chinh phtt hao cd 
Qudc hoi vi host dOng nidng tto m phap nam 2018 (Ui ngiy 01/10/2017 ddn n^y 30/9/2013? 
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2. Thiic trang hoEit ddng tudng tro tu phap hinh su va ddn dd ddi 
vdi tdi pham tham nhUng tai Viet N a m hi6n nay 
2.1. Thvlc trang vi hoat dbng tuang tra tu phdp hinh sif dii vdi tbi pham 
tham nhting tai Viit Nam hiin nay 

- Dii vbi viic tiy thdc tuphdp hinh su theo yiu edu etia ea quan cb thdm quy'in 
tiin hdnh ti tung hinh sif ctia cdc nubc dii vbi Viit Nam: 

Tfl nam 2011 dfen 2015, Vifen kifem sat nhan dan tbi cao (VKSNDTC) 
cila Vifet Nam da thu ly va giai quyfe't 341 hb so uy thac tfl phap theo yfeu 
c^fl ctia cd quan cd tham quyfen ctia nfldc ngoai (trong dd 84% yfeu c'iu hfen 
quan den cac nfldc da ky hiep dinh vdi Vifet Nam nhfl Cdng hda Sec, Lifen 
bang Nga, Hung-ga-ri va Han Qubc) 7 Nbi dung yfeu cau tUOng trp tfl phap 
vfe hinh sfl ehfl yfeu Ufen quan dfe'n vifec xac minh, thu thap, cung cap chflng 
cfl, tbng d^t tai hfeu, giâ y td, chuyfen giao truy cflu trach nhifem hinh sfl. 

Nam 2018, VKSNDTC da thfl ly va giai quyfe't 84 hd sd theo yfeu cau 
efla cd quan co tham quyfen cua nfldc ngoai (tang 6% so vdi nam 2017), vin 
ban fly thac tfl phap vfe hinh sfl theo yfeu can cua cd quan cd tham quyfen 
nfldc ngoai; da phdi hdp thflc hifen cd kfet qfla h 67/84 hd sd (dat t^ lfe 
79,7%).^ Tuy nhiin trong cdc bdo cdo hiin nay ctia Bd Tuphdp vd VKSNDTC 
khdng CO ede thing ki eu thi dii vbi viic tiy thdc tuphdp h'tnh sti theo yiu cdu ctia ea 
quan co thdm quy'in ctia nubc ngodi dii vdi tdi phgm tham nhting md chi cb thing ki 
chung v^ cde yiu edu tiy thde. Ddy cting Id mdt trong nhting khb khdn khi nghiin ctiu 
v'i thyc trgng tiy thde tu phdp hinh stf theo yiu cdu etia ea quan eb thdm quy'in c^a 
nude ngodi dii v6i Viit Nam v'i tbi phgm tham nhting. 

- Dii vbi viic tiy thde ttiphdp theo yiu edu etia ea quan cb thdm quy'in tiin hdnh 
ti tung hmh sti etia Viit Nam dii vbi ntidc ngodi: 

Trfen CO sd cac qny dinh efla BLTTHS nam 2015 va cac van ban khac 
lifen quan dfe'n tflPng trd tfl phap vfe hinh sfl, cac cd quan tife'n hanh tb tung 
ed t h ^ quyfen cila Vifet Nam da cb eac yfeu cau tflpng trd tfl phap khac 
nhau dbi vdi cac nfldc trong qua trinh giai quyfet vu an hinh sfl. Cd cd quan 
thdng qua Van phdng INTERPOL thubc Bb Cbng an nhd phia nfldc 
ngoai cung eap thdng tm; cd cd quan cfl ngfldi sang trflc tife'p cung phia 
nflde ngoai tife'n hanh thu thap tai Ufeu; cb cd quan lap hd sd theo quy dinh 
eila Luat Tfldng d:d W phap nam 2007, gili dfe'n VKSNDTC cila Vifet Nam 
la dau mbi tfldng trd tfl phap ve hinh sfl de de nghi phia nfldc ngoai ho trp 
thflc hifen vifee diu diap va cung cap tai hfeu, chflng cfl; va cd cO quan, phd 
bife'n la d cac tinh cd chung dfldng bifen gidi vdi cac nfldc nhfl Tmng Qubc, 
Lao, Campodia lai trflc tife'p dfe nghi cac cO quan cb t h ^ quyfen efla nfldc 

Vi§n ki^m sat nhan dan t6i cao Viet Nam, Bdo cdo tdng k^t cdng tdc time hifn tuong tr(i tu plidp 
trong t<f tung kinh sy tU ndm 201 i - 2015. 
Nam 2017 t^ le yeu c^u dy thac til phdp hinh sy ciia cO quan co thdm quySn nudc ngoai gii: 
d& Vi$t Nam thyc hi^n c6 k6t qui la 51/ 87 (58,6%). 
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ngoai hb trd thflc hifen yfeu cau. Kfet qua ^ eae chflng efl, tai Ufeu ciia cac 
kfenh nay dfeu dflpc sil dung dfe giai quyfet vu an. 

Dbi vdi cac yfeu cau tUdng trp til phip hinh sfl efla Vifet Nam ay thac 
phap ra nflde ngoai, trong thdi gian tfl diang 07/2008 dfe'n thang 06/201o. 
VKSNDTC da tifep nhan 926 hb sd cua cac cd quan cd thim quyfen tb tung 
hinh sfl Vifet Nam va quyfe't dinh gili cac hb sd nay cho cae cO quan nfl c 
ngoai dfe thflc hifen tfldng trp; trong db c6 341 yfeu cau da nhan dfldc tra 
ldi cua phia nfldc ngoai (dat ty lfe 36,82%). Khoang 70% yfeu c^u nidng trd 
do CP quan cd thim quyfen tife'n hanh td tflng hinh sfl efla Vifet Nam g^ <̂  
nfldc ngoai dfe thflc hifen. Nfldc, vflng lanh thd nhan nhieu yfeu cau nidng 
0:d efla Vifet Nam la Lao, Tmng Qubc, Hbng Kdng, Smgapore, Malaysia, 
Han Qude. Qua theo ddi nhan tha'y sd IflOng cac yfeu can tfldng trp tU phap 
cd chieu hfldng n ^ y cang tang, Hoat ddng fliPng trp tfl phap chu yê Li phat 
smh nhifeu trong giai doan difeu tra.^ CW rifeng trong nam 2018, VKSNDTC 
da thu ly va giai quyfe't 157 hd sd, vin ban uy thae tfl phap hinh sfl tfl cac 
ed quan tifen hanh tb tung cua Viet Nam dfe nghi cc} quan cd tham quyfen 
nfldc ngoai thfle hifen; da nhan dflpe phan hbi la 119/157 yfeu c f̂l (76%).'" 

Thflc tfe cho tha'y, vifec thu hdi tai san do pham tdi ma cd, dac bifet ia tai 
san tham nhflng la van de dflpc chiiih phfl cac qudc gja cflng nhfl cdng ddng 
qube tfe' quan tam hang dau. Hiin nay, tdi phgm tham nhting ngdy cdng tinh vi, 
tdi sdn tham nhting thubng dugc cdc dii tugng tdu tdn ra nubc ngodi, ehuyin dii Uinh 
thtic sb htiu di dugc "tdy rtia" thdnh ngubn gic hgp phdp. Thbi gian qua, cdc cO 
quan tiin hdnh titmg Viit Nam dd tdng cubng dp difng cdc quy dinh etia phdp ludt 
nhdm thu hbi tdi sdn da phgm tdimdcd. Trong qud trinh gidi quyit cde vu dn tham 
nhting ldn gdn ddy, Ca quan di'iu tra dd cigdng xde dinh, ldm rb nhiiu tdi sdn do hi 
can, hi cdo chuyin ra nudc ngadi vd Up yiu t^u tuang trg tuphdp v'i hinh su d'i nghi 
quicgia eb liin quan ki biin, phong toa, tich thu vd trd lgi cho Nhd nubc Viit Nam 
ngay tti gigi dogn di'iu tra dibdo ddm viic thi hdnh dn dH vbi tdi sdn sau khi cb bdn 
dn ctia tba dn cb hiiu lue. Nhi'iu trubng hgp, bi edo vd ngubi bi kii dn dd tich cue, 
chd ddng giao ndp, trd lgi tdi sdn do phgm fdi." Tuy nhifen, vki cdn nhifeu khb 
khan, thaeh thflc, sd Ifldng tifen, tai san thu hbi dfldc cdn thap, tife'n db thu 
hbi cdn eham, nhifeu vu vifec keo dai ma chua cd kfe't qua. Nhifeu vu an eb so 
Iflpng tifen, tai san bi chife'm doat ldn nhflng khbng thfe thu hbi do da hi tiu 
tan. Dang chu y, mdt trong nhflng khd khan dang nbi Ifen la vifec thu hbi tai 
san do pham tdi n"^ cd, bi tau tan ra nfldc ngoai ehfla dat kfe't qua. Qua tiinh 
giai quyfe't cac vii an tham nhflng, kinh tfe, ehflc vu ldn ^ day, Cd quan 

Vi^n ki^m sat nhan dan toi cao, Bao cdo thdng ke cdng tdc luong tri? UC plidp cdc ndm tU 2011-2018 
"' N a m 2017 ty 1̂  ySu c^u uy thac Cil phap hinh 6i,t cua cO quan cd thdm quyfen Vi^t N a m mii d' 

nudc ngoai thyc hien cd k^c qua la 6 2 / 131 (47,3%) ' 
" C d m Thi , " N i m 2018, di^m sang trong h^p tdc quiSc t^ va CUdng t r? m phap vfe hinh r" 

Ki6ii sdt online, httpsV/kiemsat.vn/nam-2018-diem-sang-^trong-hop-tac-quoc.-Ce-va-tunn ' 
t ro- tu-phap-ve-hinh-su-3l543-htm], cruy cap ngay 17 /04 /2019 ^ " 
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difeu tra da cd gdng xac dinh, lam rd nhifeu tai san do bl can, bi cao chuyfen 
ra nfldc ngoai va l^p yfeu c^u tfldng trd tfl phap vfe hlnh sfl, dfe nghi qudc gia 
cb Ufen quan kfe bifen, phong tda, tich thu va tra l?a cho nha nfldc Vifet Nam. 

Tuy nhifen, qua trinh nay cho thay cdn nhieu khd khan, vfldng mae. 
Ddn cil, khai nifem "tdi sdn do phgm tdi md cb" theo quy dinh phap lu^t Vifet 
Nam chfla phfl hdp c h u ^ mflc qubc tfe. Mbt sd quy dinh vfe thu hbi tai 
san tham nhflng trong Cdng fldc cila L H Q vfe Phdng, chong tham nhflng 
va theo chuan mflc qudc tfe ve phdng, chdng rfla tien van chfla dfldc ndi 
luat hda hoac chfla dflpc ap dung nhfl chfla cd quy dinh vfe thu hdi tai san 
tham nhflng khdng qua kfet an.̂ ^ Luit Tfldng trp tfl phap nam 2007 chfla cd 
cae quy dinh cii the vfe phat hifen, thu hdi, chuyen giao tai san tham nhung 
hay ehia se thdng tin vdi cd quan cd tham quyfen nude ngoai Ufen quan dfe'n 
tai san tham nhflng. "Qua trinh phat hifen difeu tra, xfl ly mdt vu vifee tham 
nhflng b Viet Nam dien ra tfldng dbi dai, bi c^t khuc qua nhifeu ed quan 
quan ly khac nhau, trong khi dd eac cd quan ed tham quyfen thfldng chfla 
kip thdi ap dung cac bifen phap nghifep vu (kfe bifen tai san ngfldi pham tdi), 
dan dfe'n rinh trang ngfldi pham tdi t^u tan hfet tai san".^^ 

Vifee thu hbi tai san tham nhflng d ngoai lanh thd Vifet Nam la mdt quy 
trinh phflc t^p, khdng hoan toan phu thudc vao cac cd quan thflc thi phap 
luat efla Vifet Nam ma cdn dfla trfen quan hfe ngoai giao song phfldng, van 
dfe chmh tri, kinh te cila qubc gia ndi cd tai san, co chfe' cd di cd lai, vifec 
tdn trpng va tuan thfl cua Viet Nam trong qua trinh thflc thi Cdng fldc eua 
LHQ ve Phdng chbng tham nhiing tfl trfldc dfen nay... Ngoai ra, dbi tflpng 
tham nhflng cd thfe hinh thanh tai san, tai khoan d nhflng ndi chfla tham gia 
cdng fldc cila L H Q ve Phdng chdng tham nhflng, chfla ky hifep dinh tfldng 
trp tfl phap vdi Vifet Nam hoae chfla tflng cb tifen lfe rich thu va hoan tra cho 
nfldc gdc tai san tham nhflng la nhflng rao can eho qua trinh thu hdi. 
2.2.Thuc trang vi hoat ddng ddn dd ngti'ai pham tbi tham nhiing tai Viit 
Nam hiin nay 

Theo Danh muc cac vu vifec dan dd efla Vifet Nam cua Bd Cdng an, tfl 
nam 2012 dfen 2016 cd 18 yfeu dau dan do ma Vifet Nam nhan dfldc til cac 
nfldc va 20 yfeu cau dan dd ma Vifet Nam gfli di eac nfldc.'" 

Bd Cbng an da lap va chnyfen 06 yfeu cau d£n dd ddi vbi 06 dd'i tflpng 
dfe'n cac cd quan cb tham quyfen cila nfldc ngoai dfe yfeu c^u dan dd vfe Vifet 

Ti^u Phuong, "H0p tic CU phap quoc t^ crong thu hbi tai san do ph?m tdi ma cd", Bdo 
Nlidn ddn, hccp://www nhandan.org.vn/phapluat/item/38563402-hop-tac-tu-phap-quoc-
te-trong-thu-hoi-tai-san-do-pham-toi-ma-co.html, Cuiy cJp ngay 17/04/2019. 
Trung Nmh, "Tai san tham nhCiig vi sao kho thu hbi", Tli'oi bdo Tai chinh Vi^t Nam, hccp.// 
thoibaotaichinhvieCnam.vn/pages/thoi-su-chinh-Cn/2014-ll-26/tai-san-tham-nhung-vi-
sao-kho-thu-hoi-15525 aspx, cruy cdp n^y 01/01/2020. 
Cyc phap cM, B$ C6ng zn,Danh muc cdc vu vi^c ddn d^ ci!ia Viit Nam, Phy lye so 12. bao cao 
CU nam 2012 de'n nam 2016. 

http://nhandan.org
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Nam;'^ ban giao 01 dd'i flipng bi din db ra nfldc ngoai dieo quyfet dinh cua 
Tda an nhan dan ed tii^m quyfen (vfe Bulgaria); bd sung thdng rin dbi vdi ^ 
yfeu e^u dan dd. Bd Cdng an da tiep nhan va xfl ly 04 yfeu cau ctia nfldc ngoai 
dbi vdi 11 ddi tfldng;'^ giai quyfe't 01 yeu cau md rdng pham vi any cilu t̂rac 
nhifem hinh sfl dbi vbi ngfldi bi dan db dieo nguyfen tac cd di cd lai; tiep tyc 
xfl ly 01 yfeu cau dan db do phia nfldc ngoai bb sung thdng tin dieo n^Y^^^ 
tae cd di cd lai. Trong sb cac yfeu cau ddn dd ma Vifet Nam nhan dfldc da so 
tfl hidonesia (8 yfeu cau) va Nga (6 yfeu cau), cdn 1^ h cic niidc Cdng hoa 
Sec, Litva, Bulgaria, Phap. Cac yfeu cau dan db dflpc Vifet Nam gud cho nhifeu 
nfldc khae nhau nhfl Nga, Cdng hda Sec, AusttaUa, Hong kong, Cambodia, 
Bac Ailen, Thai Lan, Vfldng qubc Anh, Ukraina, tuy nhifen nhieu nha't van la 
glli dfe'n eac nfldc Ddng Au (Nga, Ukraina, Cdng hda Sec). 

Trong sd cae dd'i tupng yfeu can din dd ma Vifet Nam nhan dfldc 
cd 01 dd'i tflpng pham tdi tham d db la vii Yfeu c'au dSn dd sd 611/2012-
MOTT/38 ngay 24/9/2012 cua Bb Tfl phap va Cdng hda Sec. Dd'i flidng 
theo Hifep dinh tfldng trp tfl phap va phap ly vfe dan sfl va hinh sfl gifla Vifet 
Nam va Tifep Khac nam 1982 (See kfe thfla). Ddi tflpngbi xet xfl ve Tdi 
tham b tai san dieo khoan 1, khoan 2 Difeu 248 Bd luat Hlnh sfl Cpng hda 
Sec va tdi lfla dao, chife'm doat tai san dieo khoan 1, khoan 3 Difeu 250 Bb 
luat Hinh sfl Cbng hda Sec. Dd'i tflpng nay hifen dang chap hanh hinh phat 
tu vfe tdi "Lfla dao chifem doat tai san" d Vifet Nam nfen chfla thfe din db vfe 
Cpng hda Sec.'^ 

Trong sb 20 dbi tfldng Vifet Nam gfli yfeu e'au din dp cd 02 ddi tfldng 
da xin dfldc tj nan nfen pb'a nflde yfeu cau tfl chbi d ^ dd. Khbng cd nhflng 
didng kfe eu thfe vfe cac dbi flipng nong yfeu c'au dan dd cila Vifet Nam de'n cac 
CO quan c6 d i i n quyfen efla nfldc ngoai, tuy nhifen, qua mbt sd vfl an tham 
nhflng ma cac bi can bd trdn ra nfldc ngoai bi bat theo lenh tmy na dac bifet, 
chung ta cd the kfe dfen trfldng hdp din dd DflOng Chi Dflng, Giang Kim Dat. 

Qua thflc nang boat dbng tflPng trp tu phap iiinh sfl va din dd ngfldi 
pham tdi tham nhflng trfen, c6 thfe nhan thay mdt sb tdn tai sau: 

Thti nhdt, vifec xay dflng cac quy dinh efla phap luat (bao gbm cae van 
ban phap luat nong nfldc, cae difeu fldc qubc tfe cd Ufen quan) dfe phrie vu 
eho cdng tac niOng no m phap trong tb tung hinh su cua Vifet Nam da dupc 
thflc hifen nhflng vin cdn nhieu bat cap, vfldng mac din dfe'n nhflng khb 
khan cho cac cO quan thflc bi^n tflPng trp Ul phap nong tb tung hlnh su ndi 
ehung va da:u tranh phong, chbng tbi pham tham nhflng nbi rieng. 

" T r o n g do 03 yeu ciu theo hi^p dinh song phuong vdi Australia va S^c: 03 vSu cau then ,,™ 
tac CO dl cd 1^ vdi Thuy Di^n. PS-ni. ^ '̂  ^ ' ^ " ' ^ ° "S"yen 

"• 03 yfeu cau cheo higp dtnh song phuong vdi C b n g hoa Sec va Lien bang Nga, 01 vfiu r^, i. 
nguyen cdc cd di co I31 vdi T m n g Q u b c ^^° 

" C u e Phap che', B0 Cdng an. lldd 
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Thti hai, vifec phb bife'n va bbi dfldng kife'n thflc phap luat, phap luat qudc 
tb, hfldng din nghifep vfl tfldng trp tfl phap, ngoai ngfl cho ngfldi cd thim 
quyfen tife'n hanh tb tung hinh sfl ehfla thfldng xuyfen va chfla dfldc dau tfl 
thich dang. Vifet Nam chfla xay dflng dfldc dpi ngfl can bb dam phan chuyfen 
nghifep, cd trinh db phap ly ehuyfen sau, ed ky nang dam phan, cd trinh dd 
ngogi ngfl d mfle ngang i^m vdi yfeu cau cdng vifec, nha't la vifec dam phan cac 
hifep dinh tfldng no tfl phap hlnh sfl thfldng Ufen quan dfe'n cac va'n de phap ly 
qudc tfe phflc tap khi hfe thbng phap luat etia eac nfldc cdn kliac nhau. 

Thti ba, edng tac thdng kfe, kifem tra, bao cao danh gia dinli ky, rut 
kinh nghifem dbi vbi cdng tac tfldng trp tit phap hinh sfl va din dd ngfldi 
pham tbi tham nhflng mac du da dfldc thflc hifen nhflng chfla dflpc eae Bd, 
n ^ n h di sau thdng kfe, danh gia, tbng ket day du. Trach nliifem phd'i hpp 
gifla VKSNDTC va cae ng^nh nong cdng tac dam phan, ky ke't va thflc 
thi cac hifep dinh tfldng trp tfl phap van chfla dfldc cung cd va tang cfldng. 
Cdng tac giam sat ctia cac eO quan, tb chflc cd tham quyfen nong vifec thflc 
thi difeu flde qubc tfe' vfe phdng, chdng tham nhflng va hdp tac qubc tfe dbi 
vdi tbi phstm tham nhflng van con chfla chat chfe. 

3. Mdt s6 giai phap nhlini ndng cao hieu qua hoat ddng tfldng tro tU 
phap hinh sU va d i n do ngudi pham tdi tham nhung cvia Viet Nam 
3.1. Hodn thiin phdp lu4t vi tuang tra tuphdp hinh sifvd dAn db ngiMpham tbi 

Nham hoan thifen phap Iuat vfe tfldng txci tfl phap hinh sfl va din dd va 
pham tdi, Vifet Nam cUn can nhIc cae giai phap sau: 

Mbt Id, Viit Nam edn khdn truang xdy difng Ludt Tuang trg tuphdp hinh sU-
VKSNDTC ban nhanh chdng chti tri, phdi hdp vdi cac cP quan Ufen quan 
nghifen eflu, tbng kfe't, lap dfe nghi xay dflng Luat Tfldng np tfl phap ve hinh 
sfl trinh lily ban thfldng vu Qubc hbi dfe dfla vao ChflOng trinh xay dflng 
luat, phap Ifenh eua Qudc hdi nam 2021. Mac du BLTTHS nam 2015 da 
tao CO sd phap ly d^y dfl, thuan ldi cho thflc ufen hpp tac qube tfe trong tb 
tung hlnh sfl, tuy nhifen cac nbi dung bb sung, sfla dbi nhfl quy dinh ve sfl 
cb mat ctia ngfldi tife'n hanh td tung, ngfldi tham gia tb tung ctia Vifet Nam 
d nfldc ngoai va ngfldc l?i, trfldng hpp tfl chd'i din dd edng dan Vifet Nam, 
bb sung quy dinh vfe cac bifen phap ngan chJn va thim quyfen ap dung bifen 
phap ngan chan trong trfldng hpp xem xet yfeu cau din dp hoac thi hanh 
quyfet dinh din dd.. . mdi chi quy dinh nhflng v^n dfe mang rinh nguyfen 
tae chung. Do dd, can cd nhflng quy dinh cu thfe ve pham vi eac hogt ddng 
tfldng trd tfl phap vfe hinh sfl, thfl tuc tfldng nd tfl phap vfe hinh sfl trong 
luat tfldng nd tfl phap vfe hlnh sfl. 

Hai Id, edn tdng cubng hon ntia viie ddm phdn, kf kit hiip dmh ttidng trg tu 
phdp h'tnh sif vdi cde nude trin thi gidi Bfen cgnh vifec tang cfldng va thifet lap hdp 
tac din dd gifla Vifet Nam vdi cac nfldc trfen thfe' gibi, dac bifet la eae nfldc ed 
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quan hfe oriyfen thdng, cac nfldc c6 ehung bifen gidi va cae nfldc thanh vi 
ctia ASEAN, Vifet Nam e ^ cting cd qflan hfe hpp tac vdi cac cO qua"- ̂  
chflc qudc tfe cd chflc nang phdng, chdng tdi pham nong khu viic va tr 
dife gidi nhfl ASEANPOL, U N O D C , INTERPOL cflng nhfl cac cd quan 
tfl phap, CO quan bao vfe phap luat cua cac qubc gia nong khu vflc va dife ̂  • 

Vfe ndi dung hpp tac, c^n ehfl trpng dfe'n cac Unh vflc nhfl; trao a i 
thbng tin, eP sd dfl Ufeu hfen quan dfen tinli hinh tbi pham, truy na t i 
pham, chuyfen giao cac yfeu bau fly thac tfl phap vfe liinh sfl; tfl van, hoac ^ 
dinh chinh sach, phap luat, flrao ddi kinh nghifem, chuyfen mbn nghifep v^, 
dao tao can bb gifla Canh sat Vifet Nam vdi ASEANPOL, INTERPOL, 
U N O D C cflng nhfl gifla eac cO quan fli phap cua Vifet Nam vdi cac cd 
quan tfl phap efla cac nfldc nong khu vfle va thfe gidi. Vfe hinh diflc hdp tac, 
can day mgnh hdp tac thdng qua eae ky hop, cac difen dan, hbi nghi, hdi 
thao qudc tfe vfe tbng kfe't hoac trifen khai chfldng trinh hanh dbng d^u ^^^ 
phdng, chbng tdi pham, tfldng np tfl phap vfe hinh sfl, din dd... do Dai hdi 
ddng ASEANPOL, INTERPOL, U N O D C hoac do cac cd quan tfl phap 
efla cae nflde phdi hpp tb chflc. 

Ba Id, rd sodt ting thi cdc hiip dinh tuang trp tuphdp md Viit Nam dd ky trubc 
khi cb Ludt Tuang trg tuphdp nam 2007 ditiin hdnh ddm phdn stia dH, bisung 
hogc kf kii ede hiip dinh tuang trg tuphdp vbi cdc nubc Uin qugn. Vi vay, can diy 
manh ky hifep dinh song phfldng hogc da phflpng vfe tfldng np tfl phap vfe 
hinh sfl, vfe din db ngfldi pham tdi vdi cac nfldc trong khu vflc, ttong dd 
nhan mgnh dfen vifec hpp tac da'u tranh chd'ng tdi pham tham nhflng. Bfen 
canh do, can tb chflc cac doan khao sat, cac cube hdi thao trao doi kinh 
nghifem diu tranh phdng chdng tdi pham nay gifla cac chuyfen gia ctia cac 
qube gia nong khu vflc va qudc tfe'. 
3.2. Mdt sdgidi phdp khde 

Thti nhit, dfe nang cao hifeu qua hdp tac thu hbi tai san do phgm tdi ma 
cb nong cac vu tham nhflng, Vifet Nam can tang cfldng ky kfe't eac hifep dinh 
tfldng np tfl phap vfe hinh sfl vdi nfldc ngoai nham tao cO sd phap ly cho cac 
hoat ddng ntong no nt phap, nong dd ed hpp tac thu hdi tai san do phgm tbi 
nn cd. Can xae lap cd ehe ehia se thdng tin, phdi hpp vdi eae cP quan cd tham 
quyfen nflde ngoai nong vifee tiiflc hifen thn hdi tai san cd yfe'u tb nfldc ngoai. 

Thti hai, can nang cao nang Ifle, pham chat ctia ngfldi cd thim quyfen 
tife'n hanh tb tyng hinh sfl cua Viet Nam va nhflng ngflbi Ufen quan dfe'n hogt 
ddng tflPng np tfl phap nong td tung hinh sfl. Hieu qua cua hoat ddng 
tfldng np m phap phu thubc rit ldn vao ddi ngfl nhflng ngfldi cd tham 
quyfen tife'n hanh td tung. Mubn vay, cin tang efldng hdp tac qubc tfe troiig 
dao tgo, huan luyen chuyfen sau nh'am nang cao trinh dp nghifep vu, kifen 
thflc phap iuat, ngogi ngfl cho dpi ngu can bd lam edng tac phdng, chdne 
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tOi pham xflyfen qubc gia, tbi pham cd yfeu td nfldc ngoai. 

Thti ba, can tang cfldng cdng tac giam sat cua cac cd quan, tb chflc co 

thim quyfen trong vifee thfle thi difeu ude qudc tfe ve phdng, chdng tham 

nhung va hpp tac qud'c tfe ddi vdi tdi pham tham nhflng.Cac cd quan cua 

Qubc hbi, cac doan dgi bifeu Qubc hbi, cac vi dai bifeu Qubc hbi. Mat tran Tb 

qube Vifet Nam, cae td ehflc chinh tri - xa hbi khac can quan tam, tang cfldng 

giam sat vifec thi hanh phap luat vfe tfldng trd tfl phap, dgc bifet la eac quy dinh 

mdi CO Ufen quan BLTTHS nam 2015, Luat Phdng, chdng tham nhung nam 

2018 va thflc thi cac difeu fldc qubc tfe vfe phdng, ehbng tham nhung. 

Thti tu, cic CO quan co thim quyfen efla Vifet Nam can thflc hifen edng 

tac thbng kfe dbi vdi eac hogt ddng tfldng ttd tfl phap hinh sfl va dan dd 

ngfldi pham tdi tham nhflng. Trong dd, can dgc bifet quan tam dfen hogt 

ddng thdng kfe tai san tham nhflng d ngoai lanh thb Vifet Nam va cac bifen 

phap thu hdi tai san. • 
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