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Tom tat iy Iy didu dinht
Bai vict 1rnh bay va phdn tich nhimg quy dink néi bt trong khmg plm'p ¥ ond v
vé ngui bi bugc ti la nguisi chita thanh nién cia bang Victoria (Uc), New Z"‘;",,{ p
Puic. D6 la nhang quy dink nidn bdo vé tinh bi mdt cia qua iinh ‘w'lung va vl vls. v{;
dung bidn phap bao linh cta bang Victoria, vé hop nhdim gia dnh ala New Zea f”l o
hoa gidi gifta nan uhdn véi ngwdi bj busc 1gi cia Diite. Tac gid bar viét sau do tién !ﬂ'”b '
so sdnlt voi phdp ludt Viet Nam, tdp trang vio ludt IO'tung‘lfmh s, d‘auhfho ermld"
buge 161 b ngudi dudr 18 wdi. Ket qud nghitn ciisi cho thdy phdp Iugt Vu:f. Nam vdn
con mgt 56 dicm han che nhdt dinly cn phdi khdc phuc. O khia canh nay, k"'f{ lgg]l'é"]
cita it s6 quét gia 13 nlnng bas hoc rdl ¢6 gid 1 cho Vigt Nam trong vige cdi cdch va
phdt tné kineng phdp Iy déi véi ngudi chua thank nién b bugc 1gi. o

Tir khoa: t phap hinh sic ngudi duca thanly nién, neuai chia thanh nién bi bugc 161,
Victoria, New Zealand, Piic, Vi¢t Nam

Abstract .
This paper aims to present and analyze signi provisions of the legisl
frameworks governing juvenile offenders of the State of Vittoria (Australia), New
Zealand and Germiany. These are Victoria’s provisions p ing the confidentiality of
criminal proceedings and ones ing bail application; New Zealand's regulations on
famuly group ; and Gennhany’s stipulations on victim-offender reconciliation,

Thie anthor their makes a companison with Vietnamese laws for accused persons wito
are under 18 years of age, focusing on cripinal procedure law. The finding 1s that there
are certaint shortcomings which need to be overcome. In this regards, experiences of the
three nations” laws are valuable lessons for Vies Nam in reforming and developing its
legislative framework designed for juveniles in conflict wuth criminal law
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1. Phép luat cua Victoria v2 ngudi chua thanh nién bi buée toi
La mot bang cua Uc,' Victora da xdy dyng hé thong phdp luj
néng bao gom khung phdp ly dic tha danb cho tré em bi bude tgj2

Nuoc Ue c6 06 bang gom New South Wales, Queensland, Nam Uc, Tasmama, Victona, Tiy
Uc va har viing lanh thé trén dit hien 1a Vang linh thd g do va Ving linh the phia Bfe
Van ban phip ludt cia Victoria stt dung thuat ngar “tré em” vé) nghia tong uf nhi “ngyg,
chua thanh nién™ trong lujt phip céc quéc gra khvic. Mot dua tré bf buoe 11 duoc dinh nghgy
i khoan | Bitu 3 Luit Tré em, hanh mén va gia dinh nam 2005 1a “migt ngidr vio thoi dugy
thui hica tgt pham chuta di 18 1061 whiimg da di hodc trém 10 tudi nhung khéng bao gbm hing gy
da dii hode trtn 19 1461 tar thin diéon qud trinh 16 vang da bt diu tai Toa dn”.
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Trong nhong nim gan day, lujt thanh vin dian tré thainh mét ngubn
luat ndi bat tai Vicroria. Khung phdp ly ditu chinh nhiing vén dé lién
quan dén tré em bi budc toi trong qud trinh t6 tung hinh sy bao gom
nhitu vin bin phdp luat nhu: Ludt Tré em, thanh nién vi gia dinh nim
2005 (Children, Youth and Families Act 2005), Luat T6 tung hinh sy nim
2009 (Criminal Procedure Act 2009), Luat Chung cut nam 2008 (Evidence
Act 2008), Hién chuong vé quytn con ngudi vi trich nhiém nim 2006
(Charter of Human Rights and Responsibilities Act 2006), Lust Toa 4n
i an nim 1989 (Magistrates Act 1989), Luat Bio linh nam 1977 (Bail Act
1977), Luat Hinh sy nam 1958 (Crimes Act 1958).

Trong s6 cdc vin bin phdp luat nay, Luat Tré em, thanh nién va gia
dinh nim 2005 dugc thiét k&€ dinh néng cho viéc gidi quyét nhang vin
de lién quan dén tré em va gia dinh va Ia mot phin rat quan trong trong
hé théng tu phdp hinh si ngudi chua thanh nién cia Victoria. Muyc dich
ctia Ludt nay bao gom: (a) cung cdp cic dich vy cong dong dé hé trg tré
em va gia dinh; (b) bdo vé tré em; (c) ban hanh quy dinh d&i véi tré em
bi budc to1 va bt két 61, (d) duy tri Toa 4n tré em ctia Victoria nhu mét
toa chuyén trich xi ly cdc vin de lién quan dén tré em.? Péi vdi linh
vuc hinh sy, Luit nay quy dinh vé trich nhiém hinh sy cta tré em; thu
tuc gidi quyét cdc vy én hinh syt lien quan dén tré em; cdc bién phdp dp
dung déi vdi ho; t8 chuc va hoat dong ciia Toa dn tré em.

& Victoria, do tudi t&i thiéu chiu trich nhiém hinh su 12 10 wéi.!
Qud trinh 6 wng hinh sy d6i véi tré em duoc digu chinh chu yéu
béi Luac Tré em, thanh nién vi gia dinh nim 2005 vi Luit T6 tung
hinh sy nam 2009. Nhung thu ce diac biét nay khd khdc so vdi thu
tuc dp dung d6i véi ngudh di thanh nien. Theo quy dinh cua Luat Tré
em, thanh nién vi gia dinh nam 2005, Toa 4n tré em c6 thim quyén
xét xit tré em vé nhing t0i nhe (summary offences) va mét vai té1 ning
(indictable offences). Luat Tré em, thanh mén va gia dinh ndm 2005 chia
dung nhing hudng din vé tho tuc t6 tung ma Toa dn tré em phai tuan
tht.> Khi mot difa tré b truy t6 vé mét toi ning ma khong thé xéc xu
mot cdch gidn luge, thim quyén gidi quyet sé dugc giao cho Toa 4dn cia
hat (County Court) holic Toa 4n t6i cao. Nhimg Tda dn nay hoat dong
theo nguyén tic khdc so véi Téa 4n tré em. Tuy nhién, mot digu cin
luu y Ia trong trudng hep nay Toa dn ctia hat va Tda 4n 16i cao phai
tuan tht nhang yéu ciu clia Hién chudng vé quyén con ngudi va trich
nhiém nim 2006 vé quyén cta tré em trong té tung hinh su.* Dé dip
5 Didu 1 Lude Teé em, thanh nién va gia dinh nam 2005.

Dizu 344 Luge Tré em, thanh nien vA gia dinh nam 2005.

3
'

s Phin 7.3 Lujt Tré em, thanh mén va gia dinh nam 2005.

“ Bizu 23 Hién chudng v& quyen con ngudi va trdch nhi¢mnim 2006
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ung nhing yéu ciu nay thi Toa 4n cta hat va Toa dn u‘?'i cact 6 d:f su
dung cdc thu te quy dinh wong Lut tré em, thanh nién va gi2 ]l‘en
nam 2005. Bén canh dé, nhimng diém dic trung coa tha e tO_fU“ghfn})
quan dén ré em cang dugc phin dnh qua nhang quy dinh digu ¢l

giai dogn xét xtf phuc tham.” o

Diém ndi bat rong khung phdp ly cia Victoria déi vdi @
budc t6i la nhiing quy dinh bio dim su bi mat cvia qua trinh & nmgb n
bio vé quyen veé doi tu cda tré em) va quy dinh vé viéc dp d‘-'"gh i¢
phdp bdo linh. V& co bin, Toa dn tré em hoat déng dya wén 1 ang
nguyén tic t3 tung doi héi phé ton trong “dic tinh vin héa va Vnhu Cﬁl;
cta tré em” cung nhu “giam thiéu di¢u tiéng (stigma) déi véi dia “’e_"
gia dinh” $ Theo d6, diém a khoan 1 Ditu 534 Luat Tré em, thanh mén
va gia dinh nam 2005 quy dinh ring, ngoai trir trudng hgp duge Phe?
ctia Chanh 4n Toda dn tré em,” mét ngusi khong dugc cong bé hoic bi
sai bdo (cause) phdi cong bs:

- Bdo cdo vE mot vy dn tai Toa dn tré em hojc bat ky Toa én. n_é?
khdc phit sinh tit vy dn tai Toa 4n tré em ma chia dying bat cut chi n,ﬂ
dac bi¢c (particulars) c6 kha ning din dén viéc xdc dinh noi xét xu cda
Toa 4n tré em, mot diia tré hoac bén khdc (other party) hoic mot nhin
ching trong vy dn;

- Mot bic 4nh, hojc kém theo mét biic 4nh ctia mot disa tré hoic
bén khdc, hoic mot nhin chung;

- Bit ky vit phdm (any matter) chia dyng nhung chi tiét dic thu ¢é
kh4 ning din dén viéc xdc dinh danh tnh cta mot dia tré.

Lugt con quy dinh vE& cdc hinh phat 4p dung d&i véi cdc cha thé
vi pham nghia v bdo ddm bi mat thong tin cia tré em bj buéc toi. Cy
thé dGi voi phdp nhan (body corporate) thi by phat tién 500 don vi (penalty
unirs);® trong nhung trusng hep khdc I phac tien 100 don vi (penalry
units) hoac phat t dén 02 nam.’!

Quyen ve dai tu ctia tré em bi budc toi cdon dugc bio vé thong qua
nhong quy dinh diu chinh tinh cong khai cia cde phien tda xét xi bai
Toadn tré em. Theo khoan 2 Pitu 523 Luat Tré em, thanh nién vi gia
dinh n3m 2005, trén co & yéu cau ctia mot bén hoic bt ky ngusi nag
¢ lgi ich tryc tiép trong vy 4n hoic khong can yéu cau nay, Toa dn teé
em c6 thé quyét dinh ring “toan by hodc bt cit phin nao aia phién tog se

3

tré em bi

Phin 5 4 Luat Tré em, thanh men v gia dih vam 2005,

Cic ciém e dén fkhoin | Diu 522 Lujt Tré cm, thanh nién va ga dinh nim 2005,

Cic khoin 14, 2, 3 Diu 534 Lujt Tré om. thanh nién va gia dinh nam 2003,

Ti ngay 01/07/2018 dén ngay 30/06/2019 ths 01 dan vi Ta 161.19 do la Uc. Xem thop,
0 @ websice eia Tro giup phip Iy Victona, hips'//waw legalaid.vic.gov.av/find-legy
answers/fines-and-mfugements/ penalty-units, truy cip ngay 08/5/2019.

Khoin 1 Ditu 534 Luje Tré em, thanh men va gia dinh nam 2005,

.
i

u
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duge xét xit kin; hodc chi nhiing ngudt hode loai ngusi dugc xdc dinh cu thé 6
mdt trong sudt phién toa hode bdt et phin ndo cha phién toa”. Quy dinh ndy
tuong thich vdi khodn 2 Ditu 24 ciia Luat vé quyén con ngusi va trich
nhiém nim 2006 vé mot phién tda cong bing. Khoin 3 Pitu 24 cia
Luat ndy con nhin manh ding “tdt cd bdn dn hodc quyeét dinh wia mgt Toa
dn hodc ca quan xét xit (tribunal) trong mt vy dn hinh sy hode ddn sy phdi dugc
tuyén bd cang khai trit truong hop nhang lgi ich t6t nhdt cia mgt dita teé doi hdi
khd¢”. Quy dinh nay phin ndo dugc thiée k€ dua trén khodn 1 Digu 14
ctia Cong ude qudc t€ v cdc quyén din sif vi chinh trj nim 1966.

C6 mot sy chip nhan rong rai ring viée giam gitt trude khi xét xif
dé lai nhoing 4nh huéng tieu cyc déi véi ngudi chua thanh nien bl bugc
161 va nhu viy chi nén duge sit dung nhu mét Iya chon cusi ciing trong
thsi han thich hgp ngin nhit. Pay cang 13 mét yéu ciu cia Cong udc
vé quyén ¢ em nim 1989.2 D€ trinh phéi giam gitt nhung dong thai
bio ddm sy c¢6 mit cha bi cdo 12 ngussi chua thanh nién tai phién toa,
nhigu qudc gia di st dung ché dinh bio linh.

O Victoria, Lujt Tré em, thanh nién va gia dinh nam 2005 chia
dung mot sd quy dinh kbuyén khich viéc dp dung bién phép bio linh.
Khoin 2 Bitu 346 quy dinh: “Phy thugc vao khodn 3, mgt dva tré bj tam
gift phdi (a) dugc trd 1y do vo didu kién; hodc (b) trd tu do théng qua bdo linh
theo quy dinh cda Ludt Bdo linh ndm 1977; hode (c) dugc dua dén trudc Toa
dn; hodc () néu try s6 Toa dn dugc dét tai noi khéng thudn tign, th dugc chuyén
dén mpt quan tda v bdo linh (bail justice) trong mot thoi han hgp ly k€ tic khi
bi tam gia nhung khong qud 24 gio”. Luat Bio linh nim 1977 nhin manh
ring bat ky mée kién nghi hoac thong tin nio trong bio cdo cung cip
bai mét dich vu hé trg bio linh ciing ¢an phéi ducc xem xér khi quyét
dinh ¢6 cho mét dua tré duge bio linh hay khong va viée bio linh
khéng thé b tif chdi chi vi ly do dtia tré khéng cé bt ky ché & hodc chd
& thich hop nao."* Ngoai ra, Lujt nay cong dua ra nhigu yéu t8 cin phéi
xem xét trude khi cho mét dua tré duge bdo linh bao gom:

“(a) su cdn thiét xem xét tdt cd cdc chon lua khdc trudc khi tip tuc giant gire
diia 1ré; (b) sy cin thiét dé tang cudng va duy tri m6i quan hé giia dita tré va
gia dnh, ngui gidm hg va ngudi cham séc; (¢) wdc nguyén tao didu kien dé vige
sdp xép chd & cho dvia é dugc tidp (uc ma khong bi gidn doan hode xdo trpn; (d)
udc nguyén cho phép vige gido duc, dao tao va cong viée cha dvta tré dugc tiép tuc
ma khong bi can gidn doan hodc xdo tron; (¢) su cdn thiét phdi gidm thiéu dnh
hubng tiéu cuc d6i voi duia tré tis vigc bi giam giwt; (f) bdn dn titm ndng ma dia
tré phdi chiu khi bj két t6i; (¢) su cin thiét phdi bdo dam rang nhing digu kién

" Piém b Dreu 37.
" Ciic khoin 2, 3 Pidu 3B
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bdo link khing khdt khe hon mic cin thiét va khong tao nén sit gt
cong bing cho dita tré” y
Tudng y nhu tai cac bang khic cva Uc, Victoria ¢ xdy dyng 'Cb'
dich vu vi chudng trinh véi muc dich chinh Iz nhiim giip da _nguf’l hl
buge toi (bao gbm ngussi chua thanh mén va ngudi da thanh nién) trdn

. ) N bl
viéc bi giam git théng qua viec iép can bién phap bio linh v tuan 2;
day dui cdc dizu kién khi duac bio linh. Trong linh viic nay, dich ¥4 mP
xép bio linh va dinh gis ngoi gis va Chuong uinh gidm sat tp trung

vé bio linh t phip ngusi chita thanh nién da dugc ra doi va hoat dong
nhim hé trg ngudi chua thanh nién bi buoc toi tai Victoria."® -

NEu Toa 4n tif chéi viée cho bio linh va dua tré ciép e bl giam g‘:i
thi thong thusng phii & trong mot trung tim giam gitt (remand centre).
Duia tré con c6 thé bj it tai nha gram cua canh sit. Trong truong hop
nay, khodn 2 Ditu 347 Luic Tré em, thanh nién va gia dinh nam 2005
dit ra rit nhidu quy&n cin phii dugc bio ddm cho difa tré nh\:( dUOC_
giam gitt néng voi ngudi da thanh nién, giam gitf riéng dya vao gl'dl
tinh, quyen dugc tham gap... Nhong quy dinh nay phi hop véi kh.oar:L
1 Divu 23 va khodn 2 Dieu 22 Hién chuong vé quyén con ngudl va
trich nhiém nim 2006.

2. Phdp luat New Zealand vé nguoi chua thanh nien bj buoc toi

Theo luat phdp New Zealand, cu thé Ia Luat Phuc Igi tré em va
ngusi chua thanh nién nam 1989 (Children’s and Young People’s Well-
Being Act) chi tré em la mét ngudi dudi 14 tdi rong khi dé ngudi chua
thanh nién A ngusi 1 du 14 i dén dudi 18 tudi.” Trong linh vuc
tu phip ngudi chua thinh nién, quéc gia nay ndi tiéng voi cdc chuong
trinh tu phép phuc hoi. C6 nhitu chuong trinh dé chuyén tré em va
thanh nién ra khéi qud trinh t6 tung hinh sy truygn théng bao gdm
khién trich (waming), cinh cdo chinh thuc cia cinh st (formal police
caution) va hop nhém gia dinh (family group conference).

Thong thudng, trude khi bit dau qud trinh 8 tung hinh sy déi véi
mot ngud: chua thanh nién, nhan vién canh sit dugc yéu ciu nén xem
xét viéc dp dung bién phdp khién trdch, trir khi bién phdp nay rd ring
khong thich hgp cin cd vao muitc d¢ nguy hiém va tinh chilt, 56 lugng
® " Khein 1 Dieu 3B.

" Xem thém thong tm ta website cda Vign 101 pham hoc Uc, “Didh v va Cluiong tinh 1 1o
bdo linh”, hups.//aic.gov.au/publications/rpp/rpp1 25/batl-support-services-and-programs,
fruy cap ngay 08/05/2019. )

Khoin 1 Dt 347 Lugt Tré em, thanh nic ve gia duh nam 2005, Cic trang tm tam giam duge
thanh Wp "dé giam gint nhitng 1ré em dang chio diugc duta ra xét xit hode ket an hiode chuyéin 16p déi hoge
i mt irnng tdms cham sc v phiic lov ngrdon chuta thands wién hode tring tdm e php ngidi duta thayly

mén” (diém a Bitu 478 Ludt Tré em, thanh mén v gra danh nam 2005).
" Piw?


http://gov.au/pubhcacions/rpp/cppl25/bail-supporc-secvices-and-progcams
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toi pham da thyc hign trudc d6.'® Néu dugc dp dung, khién trich duge
xem nhu mét sy thay thé cho viéc truy ciu trich nhiém hinh sy.

Hinh thifc thy hai cta chuong trinh o phdp phuc héi [a cinh cio
chinh thifc ctia cdnh sdt. Bién phdp niy duge 4p dung bdi mot nhan vién
canh sdt (constable) d6i voi ngudi chua thanh nién di nhin i hoic bj
ching minh da pham t¢i dua trén dé xudt tit mot cudc hop nhém gia
dinh.”® Thd tuc canh cdo duge quy dinh cu thé bdi khodn 2 Diéu 211
Lujt Phuc Igi tré em va ngudi chua thanh nién nim 1989.

Hop nhém gia dinh |2 mét chuong teinh tu phdp phuc hdi ndi tiéng
nhit cia New Zealand. NG ¢6 thé dugc tién hanh 6 bt ky giai doan nao
ciia qué trinh t8 tung hinh sy. Nhu da dé cap, bién phdp cdnh cio chinh
thiic ctia cinh sdt chi ¢6 thé 4p dung khi dugce dé nghi tir buéi hop nhém
gia dinh. Bén canh d6, tién trinh t6 tung khéng thé bit diu trudc khi
dieu phdi vién tu phdp ngudi chua thanh nién (youth justice coordinator) tu
vin va mot cude hop nhém gia dinh dugc td chitec.?” Hop nhém gia dinh
gitt nhigu vai trd khéc nhau trong qud trinh xir ly t¢1 pham do ngudi
chua thanh nién thyc hién phy thudc vio gai doan t6 tung ma né duge
t8 chuc. D1éu nay dugc minh ching qua nhitng chute ning ctia ché dinh
nay dugc ghi nhan bai Diéu 258 Luit Phiic 1gi tré em va ngudi chua
thanh nién nim 1989, cy thé bao gom:

- Xem xét ngudi chua thanh nién nén bj ruy t6 hodc xir ly bing
nhting cdch thic khdc va theo d6 deé xuit vdi cdc co quan thyc thi cé
lien quan (trong trudng hop cudc hop da dugc riéu tap vi mét t6i pham
bi phdt hién nhung qui trinh 6 tung chua bt dau);

- Xem xét toi pham bi cho 2 thyc hién bdi ngudi chua thanh nién
do Toa dn gidi quyét hay ¢6 thé xi ly bing nhung cich thuc khdc va
theo d6 d& xuit vdi Toa dn (trong trudng hop cudc hop di dudc triéu
tap vi mot 16 pham ma qui trinh t8 wing da bit daw);

- Xem xét cich thic x ly ngusi chua thanh nién déi vér hanh vi
pham t6i va theo d6 dé xuit véi Toa dn (rong trudng hop sy bude toi
da dugc chip nhin hoic chung minh);...

C6 thé nhin thiy ring muc dich chinh dit ra tif nhting quy dinh
trén 11 trdnh viée sit dung t6 tung hinh sy truyén théng déi véi ngudi
chua thanh nién vi nhang han ché ¢6 hatu cta né. Cdc chuong winh tu
phdp phuc hoi ghi nhin trong khung phdp ly cia New Zealand nhim
cung cip 61 da sy hé trg cho ngudi chua thianh nién bi buéc tdi trude,

" Dita 209 Ludt Phic lg1 twé em va thanh ruén nam 1989,

© Khon ] Ditu 211 Luat Phuc )g» tré em vi thanh mén nam 1989.

® ity 245 Luat Phiic Igi tré e va thanh mén nam 1989 quy dinh cin phai luu y hop nhom
g dinh khong bit budc phit nén han trong nhtng trubng hop quy dinh wi cic khoin 1,
3,3 Dru 248 Lugt Phuc lgi tré em vA thanh nién nans 1989
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trong va sau qué trinh giai quyét vu dn. Nhang chuong nin.l? né):
chung va hop nhém gia dinh néi riéng di mang lai nhing kgr qua
bat trong thuc tién gép phin tao nén sy hiéu qui trong hoat dong
théng t phdp hinh su ngusi chua thanh nién & New Zealand. s

Theo mét bdo céo ctia Bé Tu phdp, ty l¢ tdi pham ctia ngudi ¢ "
thanh nién pham toi (it du 17 twéi dén dudi 19 wéi) da cham gmh" M
w1 phip phyc hdi thip hon 17% so vdi s6 ngusi chua thanh méoﬂ pha
t61 duge so sdnh trong thai gian 12 thing ké& ti€p (thap hon 8.?A rror[l§
03 nim tiép theo). Ngusi chua thanh nién pham t6i tham g1 vao e
phip phuc hoi thic hién s6 Tugng ol pham it hon 30% so vdi 56 ggu 1
chua thanh nién pham t6i dugc so sinh trong vong 12 thing (32% it hon
trong vong 03 nim).?!

V& phfa nan nhan cua t6i pham, s6 héu théng ke cang cho tl‘1:5)’
nhtig ket qua 3n nrgng. Mot cuoc digu tra xa hoi hoc duge thuc hién
bdi Bo Tu phdp vao nim 2017 cho thiy phin Idn nan nhan (86%) cdm
thiy hai long 8 nhung muc do nhat dinh vo1 cic cuée hop tu phép EjhUC
hdi m ho da tham gia, trong d6 56% cho biét Ia it hai long. Chi cd 8%
kh4 (3%) hoic ric (5%) khong hai long véi budi hop mit ma ho da tham
gia. So sinh vdi ty I¢ nhitng nan nhin it nhit cim thiy hai long 1a 84%
vio nim 2016 v2 82% vio nim 2011 cho thiy mot xu hudng phit trién
ctia ty l¢ tich cyc theo thdi gian.?

3. Phadp Iust Duc vé ngusi chua thanh nién bi bugc toi

Tai Dutc, mot “ngudi chua thinh nién” duge dinh nghia I “bit ky
ai tai thasi diém thuc hig¢n hanh vi di dv 14 tuéi nhung chua da 18 wéi”,
con “thanh nién” (young adulf) 12 “bit ky ai tai thai diém thuyc hién hanh
vi di dii 18 tudi nhung chua du 21 wéi”.? Mic dir 6 sy khdc bier vé
d6 tdi nhung ci hai nhém nay vé co ban duge digu chinh bai ciing
moc khung phdp ly bao gom: Luat Tda 4n ngusi chua thinh nién nim
1974 (sta ddi nam 2017), Bo luat TS tung hinh sy nim 1987 (sita dé;
nam 2014) va B6 luat Hinh sy nim 1974 (stta déi nim 2013). Luat Toa
dn ngudi chua thanh nién nam 1974 chva dung nhoang quy dinh diey
chinh nhieu vin d& quan trong lién quan dén tu phdp ngusi chua thanl,
nien nhu trdch nhiém hinh sy, bién phip giam sit va ky luat, hinh phat,
18 chuc va thii tuc t6 tung tai Toa an ngusi chua thanh nién.

M Minsuy of Jusce, “Reoffending Analysts for Restorative Justice Cascs 2008 - 2013
Suiwiary Resulis”. 2014, hueps:/ /veww justice govt nz/asses/Dacuments/ Publicatione
-Reoffendmg-Analysis-for-R Justice- Cases-2008-2013-Summacy-Results .
accessed on 29/4/2019. :
Mmstry of Justice, “Restorative Justice  Vienm Sangfacton Suwey”, 2018, hetps-//
wwwLjustice gavl.nz/nsscu/Dccumen[s/Publica(ions/Resmmuvc-Juuice~V|cm“,
Sausfaction-Survey-R cport-Final-TK-206840.pdf, truy cip ngay 29/4/2019.

*  Khoin 2 Ditu 1 Luat Toa in nguér chua thinh nien nim 1974,
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Quy dinh cia Puic v hoa gidi gitta nan nhan véi ngusi bi budc toi
(VOM) dugc ddnh gid 1 mot trong nhitng thi tuc t6t nh4t ctia tu phdp
phuc hdi trong t6 tung hinh sy.? Luat phép Duc khong dua ra khdi
ni¢m vé VOM wong hinh sy. Trong linh viyc dan sy, hda gidi nhu duge
dinh nghia bai khodn 1 Digu 1 Luat Hoa gidi nim 2012 la “mgt qud trinh
bi mdt va 6 cdu tric (structured), trong dé cdc bén né luc, trén co sé we nguyén
va t dinh dogt, nham dat dgc mét théa thudn than thign vé tranh chdp gitta
ho vdi sy hd trg cia mgt hodc nhidu hoa gidi vién”. Trong linh vyc hinh sy,
theo Khuyén nghi s6 19 nim 1999 cia Hoi ddng chau Au thi VOM I
“mgt qud trinh, trong dé nan nhdn va nguii bi budc 1§i duoc phép, néu ho ty
nguyén déng ¥, tham gia mét cdch tich cuc vao vige gidi quyét nhing vdn dé phat
sinh (i i pham théng qua sy gitip da cda mot bén thi ba v6 tu, khdch quan
(hoa gidi vién)” ®

Tuong tu nhu hop nhém gia dinh ctia New Zealand, VOM tai Puc
dugc st dung nhu nhimg bién phdp mang tinh chuyén hudng vi gido
duc trong tit cd cdc giai doan ctia qud trinh t6 tung hinh syt déi véi ngudi
bi buéc toi Ia ngudi chua thanh nién va da thanh nién.? Theo Diéu 46
cta B¢ luat TS tyng hinh sy nim 1998, nd lyc cia ngudi bj buoe toi
trong viéc boi thudng cho nhang thiét hai di giy ra cong nhu sy c6 ging
khi tién hanh hda gidi véi nan nhin 12 mét trong nhang yéu t6 cin phii
ducc xem xét khi két dn. Diéu nay cho thdy vai trd quan trong ciia hoda
gidi va gidn tiép khuyén khich ngudi bi buéc t6i thuyét phuc nan nhan
tham gia vao tién trinh hoa gidi véi hy vong sé nhan dugc nhing hinh
thic xtr phat nhe hon tif Tda 4n. Ngoai ra, diém a Diéu 46 quy dinh
ring khi ngudi bi budc tdi, “trong mgt né luc nhdm dat dugc théa thudn véi
nan nhdn da bsi thusng toan by hodc mét phén thiét hai do hanh vi pham t6i cia
niinh gdy ra, hodc that su ¢d gdng thuc hign viée bdi thudng, Toa dn 6 theé gidm
nhe hinh phat theo khodn 1 Digu 49, hodc (trit khi hinh phat la phat tit khong
qud 01 ndm hodc phat tign khong qua 360 don v}/ngay) tht ¢ thé mién trdch
nhigm hinh si”. Trén co s& quy dinh nay, Digu 1152 Bo luat TS tung
hinh sy nim 1987 yéu cau Vin phong céng t6 vd Toa 4n, trong tiing
giai doan 6 tung, phii xem xét khd nang dat duge mot thda thuan do
hoa gidi gita ngudi bj budc toi va nan nhin xust phit cit sy nt nguy¢n
ctia nan nhan.

» Ministry of Justice and Law Enforcement of the Repubhic of Hungary, Ewropean Best
Practtces of Restorative Justice in the Criminal Procedure, 2010, hups://www 1ars.org.uk/
sites/defaule/files/R estorative%20justice%20report%20_%20Hungary pdf, truy cip ngdy
30/4/2019

3 “Hda gidi trong hinh sy”, ban hanh bsi Uy ban cdc B trudng ciia Hor ddng chau Au vio
ngay 15/9/1999.

“ Andrea Paroganu, “Mediation in Penal Matters for Juvenles in Genmany”, 1r. 4, hp:/ /journalofociology.
ro/wp-content/uploads/2014/11/Full-text-pdf.27.pdf, cuy cip ngay 30/4/2019.
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. ta Lut
D6 voi tré em va thanh nién, theo quy djnh tai Digu 45 C”““[:]_ué‘n
Tda in ngudi chuta thanh nién nam 1974, cong t6 vién c6 AqUY{n e
truy t6 ma khong can syt dong ¥ cita thim phan khi co ds cic d;j“_ ot
dua ra bsi Dieu 153 Bé luat T6 tung hinh sy nam 1?87’ hodc ‘1’ ct';a
bi¢n phip gidm sét da dugc thi hanh hogc bit dau thi hanh. N6 l“f, vin
ngudi chia thanh nien bi bugc toi trong viéc dat duge mot fhé""d_nh
véi nan nhan dugc xem nhu moc bién phip gidm sdc. Sau kh{ qUYfSrl :ng
truy t6 dugc chuyén dén, Toa dn ¢d thé am ngimg qud trinh ¢ d\'nh
vGi sy dong y ctia cong té vién trong nhing trudng hop QLYGC quy ‘74
tai khoan | Ditu 47 ctia Lujt Toa dn ngudi chua thanh nién rfém 7 bi
Sau d6, Toa 4n 4n dinh mot thoi han khong qud 06 t.héng d'S n_g"m 7
buoc toi phi cudn this cic diéw kién, chi thi hotc cac bien phap gifm 5; p
Ngoai dic diém Iy mot bién phap xi Iy chuyén hudng, VOM co th2
dugc sif dung nhut mér phin cua chi thi ctia Toa 4n (court’s msmu‘llﬂll:),
- mot trong nhing bién phdp gidm s4t.%’ Trong zmbngAhop nay, Toa dn
6 thé yéu cau ngudi chua thanh nién bi bugc toi ¢6 ging dat d\I(}C m?t
théa thuan véi nan nhan, VOM cong duge quy dinh nhu mot phén Cuj
“nhimg dieu kién” (conditions)* - mot trong nhing bién phip ky 1‘15“-\ )
Sau ciing, theo quy dinh tai khodn 1 Pieu 23 cta Luat Toa dn ngudl
chua thanh nién nam 1974, VOM con dugc dp dung cung vo lenh thit
thdch (probation order). .
Trong thyc tién cta Diic, VOM vé co bin di mang lai rat nhigu
két qua ding khich J¢. S6 Jiéu théng ke cho thay*? tif nam 1993 dén nam
2016, di c6 96.360 VOM vdi 116.802 ngudi bi budc toi va 115.103
nan nhan. Trong giai doan tit nam 2014 dén nim 2016, ty 1¢ ngudi bj
buoc toi dong y tham gia vao VOM cao hon nan nhan (khoing 10%).
Hoa gidi voi sif c6 mat ctia mot hoa gidi vien chiém ty 1& hon 40%. Ké&t
qud ciia VOM trong niim 2016 cung rit &n tugng véi 85,6% trudng hop
(khodng 3.232 vu 4n) cdc bén da dat dugc thoa thuan. Noi dung cia
c4c thoa thuin cang rit da dang vdi 65,4% la viée xin 18i, 35,2% Ia thoa
thuin v& mot hanh dong nhdt dinh, 23,5% la vé boi thudng thiét hyi,
" Theo khoin 1 Bitu 153 B6 luge T6 wng hinh si nam 1987 thy “su chdp thidn o Toa du Iz
Lhieng bt buge trong riong hap mgt 16t nhe (a misdemcanor) khong chy Ninh phat 161 thn 1asig ngng
(an incrcased minimum penalty) vi tniong hop hin qua cha hanl vi phans 19i la dt nhé”.
D1ém th 7 khodn 1 Dien 10 Luge Toa in ngubdi chua thanh nién nim 1974,
Bien phip @dm sit khic Ix mot lénh gidp ich cho viée hd tro grim sdt cheo nghia cin Brgy
12 (Ditw 9 Luat Toa 4n nguis chua thanh nién nam 1974)
Diém thut nhic khodn 1 Diew 15 Luat Toa 4n ngudi chua thinh nién nam 1974
Nhing bien phip ky lujt khic bao gom khién wich (reprimands) vi giam g (khodn 1 by
13 Lude Toa 4n ngudi chua thinh mién nam 1974)
Arthur Hartmann, “Vicum-Offender Mediaton 1 Germany” presented in VAST Vi,
Aulaysis and Safety Tool 13t Training Event, Sassari, 2018.



eas cuivn oy 39

14% la v& bdi thudng cho nhiing tdn thuong, dau ddn phii ginh chiu,
vi phin con lai Ir viéc Iam cho nan nhan, ting phim, sy bdi thudng,
nhung hoat dong chung véi nan nhan v nhang van dé khdc.»

Mot didu r6 rang ring sy thanh cong cia VOM gép phin din dén
viéc két thic qua tminh t6 tung hinh sy d6i véi ngusi chua thanh nién
b budc toi. Vao nim 2013 da ¢6 39.628 vu dn duge dinh chi theo quy
dinh tai khodn 3 Digu 45 va Dieu 47 Lugt Toa 4n ngusi chua thanh nién
nim 1974 (wiong duong khodng 32,7% trong tdng s6 121.365 bién phdp
xif phat danh cho ngudi chua thanh nién).>

4. Phdp luat Viet Nam ve ngudi chua thanh nién bi budc t6i:
So sanh va kién nghi

Trudc day, Viet Nam sit dung thudt ngur “ngudi chua thanh nién”
trong cic vin bin phdp luat. Tif nim 2015, khi hang loat vin bin trong
linh wyc tu phidp hinh sy duge ban hinh thi thuat ngtt ndy di duge thay
thé bdi thuit ngtt “ngudi dudj 18 tdi” nhim bio ddm su ré ring vé ngit
nghia. Khéng gidng Victoria, New Zealand va Puc, Viee Nam khong
¢6 vin bin phap luat danh riéng cho ngudi chua thanh nién bi buoc t¢i.
Thay vao d6, Viet Nam thiét k€ nhing chuong dic bigt danh cho ngudi
chua thinh nién trong B¢ luat Hinh sy nam 2015 (sira d6i, b8 sung nim
2017),% Bo luac T8 tung hinh sy nim 2015,% Luic Thi hanh 4n hinh
sy nam 2010% v ban hanh cdc van bin nhu nghj dinh, thong w, théng
w lien tich, quyét dinh... dé huéng din chi tét vi¢c thi hanh. M6t s8
thu wyuc dic biet dp dyng d6i vi ngudi dudi 18 tudi duge quy dinh tai
Chuong XXVIII cua B4 luat TS tung hinh sy nim 2015 dugc hudng
din cu thé bsi Thong wi lién dch s6 06/2018/TTLT-VKSNDTC-
TANDTC-BCA-BTP-BLDTBXH %

La mot thanh vién ctia Cong udc vé quyén aé em, Vi¢t Nam da
¢6 nhitu nd lyc trong viéc noi ludt héa nhang tieu chudn quéc té ve t
phdp ngusi chua thanh nién. Digu niy duge chung minh qua viée ght
nhan nhang nguyén tic xi ly ngudi chua thanh nién cing nhu nhing
bién ph4p gidm sét, gido duc nhu khién trich, hoa gidi tai cong dong vi

» B thuyét trinh cda Kemer/ Haronan’s (Berhn, 2014) trich din trong Jorg-Marmn Jehle (it
bo Tin thus 6, 2015), “Tu phdp hinh s cia Duic”, 1, 45.

% Jorg-Maron Jehle, “Criminal Justicc m Gemmany”, Published by the Federal Mimstry of
Justice, 2015, Biu db 24, . 41, hop//www. brmj.de/SharedDocs/Downloads/EN/
SmdannlcnuchungcnFachbucchcr/Cnmina]Juxucc_in_Gcrm:ny_Numberand_FacL\.
pdl?__blob=publicationFile, truy cap ngdy 08/5/2019.

3 Chuong XIL

% Chuong XXVIII.

> Chuong i1t, Myc 3.

» Thong tu lién tich nay ban hanh vio ngay 21/12/2018 béi Vien ksém st nhin din 16 cao,
Toa dn nhin din &1 cao, Bo Cong an, Bo Tu phdp, B6 Lo déng, ‘Thuong binh va X2 hor
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tuéi dude

gido duc ri x3a, phusng, thi tedn dp dung cho ngudi dudi 18 twot -
mién trich n.hlenpi h.inhgsu rong BF:) luac Hinh sy nam 2015”7 Vl{ffl L::
hanh nhang bién phép nay cang da dugc hudng din cy thé wong g
dinh 56 37/2018/IND-CP.* B¢ luit TS cung hinh sy nim 2015 ct?jr;g!
ghi nhgn phung nguyén dic khi tién hanh 8 wing d6i vai vu dn Cé"g .
bj bugc t6i, bl hai, ngudi lam chitng la ngudi dud 18 tudi va nhiéu quy
dinh cy thé héa cic nguyén tic nay. .

B¢ lugt Hinh sif nam 2015 (sua ddi, bé sung nim 2017).50"
nhin mot can ¢ mai dé mién trdch nhiém hinh su. D6 la t‘rﬂdﬂg hop
“ngudi thie hign tgi pham nghiem trong do vo y hodc 16i pham it ”g/‘”‘em Wr,lg
gay thigt hai vé tinh mang, st khbe, danh dy, nhdn phdm h?dl fai 5’{” a
ngudi khdc, di e nguyén ssia chiva, boi thudng thi¢t hai hodc khdc pllluf hdu q{m
va duge nguisi bj hai hodc ngusi dai dign hgp phdp cia nguai bj hai l!./ ”2“?’3"
hoa gidi va dé nghj mién dch nhigm hinh s, tht ¢ thé dugc mién trach ”l{"f"’
hinh s’ #' Nhitng quy dinh ndy dp dung déi v6i cd nguoi chua thar?h
nién va ngudi da thanh nién trong qué trinh t6 tung hinh sy. Thy thuoc.
vao giai doan t& tung, Co quan didu tra, Vién kiém sdt, Toa 4n c8 ché
ra quyét dinh mién crich nhiém hinh su va dinh chi digu tra hojc dinh
chi vy dn.*?

N&i bat hon, Vier Nam da thanh lip hé théng Toa gia dinh va
ngudi chua thanh nién & nhigu cdp Toa dn khdc nhau véi mong mudn
tang cudng hi¢u qud xét xit cdc vy dn hinh sy lién quan dén ngusi chua
thanh ni¢n. Khong giéng nhyu ba quéc gia di phan tich, Viet Nam
khong ban hanh mot luat riéng digu chinb vé co cfu t6 chiic va hoat
dong ciia Toa gia dinh vi ngusi chua thainh nién. Nhang vin de nay
dugc quy dinh chung trong Luat TS chuc Toa dén nhan dan nim 2014,
Toa dn nhin din t6i cao cang da ban hanh Thong tw s6 02/2018/TT-
TANDTC* hudng din vé thim quyén va thi tyc xét xit ctia Toa dn
chuyén trich nay.

So sinh v6i khung phip ly danh cho nguéi chua thanh nien bi buge
101 ctia Victorda, New Zealand va Dic thi khung phdp ly ctia Viet Nam
6 bén diém han ché 16n. Hoc tap nhung quy dinh tién bo cla nuge
ngoai sé guip Vit Nam hoan thién khung phip ly va ting cudng ning
ltc ctia h¢ théng tt phip hinh sy ngusi chua thanh nién.

ghi

5 Ditu 91 dén Bitu 95.

“ Nahn dinh 6 37/2018/ND-CP ngay 10/3/2018 ciia Chinh ph quy dunb chi 18t thi han, ¢4
bien phip giim sit. mio duc nguisi dudi 18 wés pham 11 duac nuén trich nludn LI

“ Khoan 3 Préu 29 Bé lut Hinh s\ nam 2015,

# Xem Bo lujt T6 tung hinh s nams 2015, diéim 2 khoin 1 Bréu 230, khodn 1 Dy 248,

" Thong ui 56 02/2018/TT-TANDTC ngay 21/9/2018 quy dink chs aét vie xét g W in
hinh su ¢6 ngud1 tham g 16 rung fa nguth duds 18 tué: thude thim quyan cia T @a diny
va nguds chua thanh men.,



wooa N Y 41

Thut nhdt, Viet Nam chua cé diy di cdc quy dinh va co ché bio ve
quyén v& doi tu cia ngudi chua thanh nién bi bugc toi trong suét qui
tiinh 6 tung. Khoin 2 Diéu 414 Bo luat TS tung hinh sy nim 2015
ghi nhan nguyen tic “Bdo ddm gift bi mdt cd nhin ata nguoi dudi 18 twdi”.
Mot trong nhang cdch thic d€ bdo ddm tinh bl mjt cda qud minh 6
wung la xée xit kin. Pitu 25 Bé luat nay quy dinh mét nguyén dic co
ban ring “Tda dn xét xtt cong khai, moi ngudi ddu cé quyén tham dy phién
toa, trit trusng hop do By ludt nay quy dinh. Truong hop ddc biét can givt bi mdt
nha nudc, thudn phong, my tyc cha ddn tgc, bdo vé ngudi dudi 18 tudi hogc d¢
it bf mat doi tu theo yéu cdu chinh ddng cia duong sy tht Toa dn c6 thé xeét
x1t kin nhung phdi tuyén dn céng khai”.* Khodn 2 Digu 423 quy dinh ro
hon ring “trutng hop ddc bigt cin bdo vé bj cdo, bj hai la ngudi dudi 18 tudi
thi Toa dn c6 the quyét dinh xét xit kin”. Quy dinh nay di dugc gili thich
béi Thong tu s6 02/2018/TT-TANDTC, cu thé déi véi nhang vu én
¢4 ngudi bi hai Ia ngudi dudi 18 tudi bi xam hai tinh dyc, bi bao hanh
hoic bi mua bin thy Toa 4n phii xét xdt kin; d&i véi nhing vy dn khic
cd yéu cau cia ngudi dudi 18 tudi, ngusi dai dién cta ho hoic dé giiy
bf mat d&i tu, bio vé ngudi dud: 18 tudi thi Tda dn cong c6 thé xét xi
kfn nhung phii tuyén dn céng khai theo quy dinh tai Dieu 327 cua Bo
luat TS tung hinh su.”® Préu 327 yeu ciu khi tuyen dn “frong trong hop
xét xit kin thi chi dpc phdn quyét dinh trong ban dn. Sau khi doc xong 6 thé
gidi thich thém ve viéc chdp hanh bdn dn va quyén khdng cdo”. Bén canh dé,
Nghi quyét s6 03/2017/NQ-HDTP ctia Hoi ddng thdm phén Toa dn
nhan dan t6i cao cdn ngin cm viéc cong b6 bin 4n lien quan dén ngudi
tham gia t6 tyng 12 ngudi dudi 18 tdi*

T4t ci nhing quy dinh trén cho thdy cdc nhd lip phdp ctia Viét
Nam di nhan thic ve sy cin thiét phii bio vé quyen ve dai tu ctia ngusi
chua thanh nién bi buéc toi. Tuy nhién, ching chi 4p dung trong giai
doan xét xtt. P&i véi nhing giai doan 6 tung khic nhu khdi t8, dieu tra
va truy 8 cthi chua c¢6 nhitng quy dinh tuong tu. Xét xtt cong khai hay
xét xtt kin dé1 véi vy 4n hinh sy lien quan dén ngud: chua thinh nién
hoan toan phy thuéc vao quyen ty quyét ciia Toa dn. Thudr ngit “thong
tin ¢4 nhan” dugc st dung tai khoin 2 Ditu 414 Bé luae TG tung binh
su nam 2015 chua dugc gidi thich cu thé. Nhiing ngusi ¢6 trich nhiém
bio vé thong tin ¢4 nhan ctia ngudi chua thanh nién bi budc to1 va ché
@i 4p dung déi vdi ngudi vi pham cang chua ducc quy dinh. Chinh
“ Ph2n cha in nghiéng duoc thay dé1.

S BDiémakhoin | Ditn 7.
©  Puém d khoin 2 Diéu 4 Nghi quydt 56 03/2017/NQ-HDTP, nghy 16/03/2017 cta Hoi ddng

thém phin Téa 4n nhan din 161 cao v& cong b6 bin 4n, quyét dinh én céng théng tin dign nf
cita Toa 4n.
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nhung thi€u sét niy di gay nén thyc trang nhiing théng tin din dén viée

x4c dinh danh tinh ctia nguoi chua thanh nién bi buoc [c?i ra‘TL dé d;:‘g
dugc biét dén boi cong chung i Viet Nam.¥ Ve vin dé niy, nh o
quy dinh c6 lién quan wong Lujt Tré em, thanh nién v gia d‘]"h; p
2005 cua Victoria di phan tch & phan trén la nhing tham khio rat
13 tri cho Viét Nam. . .

g Tht hai, Viet Nam chua xay dung duoc nhiing quy dinh riéng tf’;t
vE bién phdp bio linh danh cho ngudi chua thanh nién. Khoin Ditu
419 B6 luat TS tung hinh sy ndm 2015 nhin manh ring bién Pf_”p ngﬁ;
chin chi duge 4p dung déi vdi nguai bj bude toi I nguoi dudi 18 tu !
trong trudng hop that cin thiét. Dic biét, tam gidt, tam giam chi dugc su
dung khi ¢d cin cui cho ring vi¢ce ip dung bi¢n phdp gidm sdt Vé’ cdc bign
phép ngan chin khic khéng hiéu qui. Khi khéng cdn can ci dé tam
gity, tam giam thi co quan, ngudi ¢6 thim quy2n phii kip thoi hiy bé,
thay thé bing bién phdp ngin chin khic. Nhung quy dinh nay khong rd
ring vi do d6 ¢é khd ning din dén sy tiry tién trong thuc tén dp dung-

Quy dinh ctia B6 luat T6 tung hinh su nam 2015 v bi¢n pbap
bdo linh 4p dung nhu nhau cho ngusi chua thanh nién va da thach nién.
Ngoai ra, khéng c6 mot van ban nio hudng din thi hanh bi¢n phdp bio
linh. Day c6 thé 1A méc trong nhitng nguyén nhan din dén thyc t& i
Vigt Nam tam giam vin 1 bién phip dugc 4p dung phd bién nhit trong
hé théng cdc bién phip ngin chin d6i vé1 bi can, bj cdo Ia ngudi chua
chanh nién. V& vin dé nay thi nhang bai hoc tit Luat Bio linh nim 1977
cua Victoria ¢ thé gidp Viét nam bg sung nhing quy dinh riéng biét va
cu thé v& bign phdp bio linh d6i véi ngudsi chua thanh nién.

Thit ba, “xit ly chuyén hudng dung ban chit” khong ton wi trong
phip luat Viét Nam v& ngudi chua thanh nién bj buoc toi. Cdc nha
nghién citu va chuyén gia phdp luat mdi chu y dén xi ly chuyén hudng
va tu phdp phuc hoi rong khodng moét thap ky trd la day. Dudi su dnh
hudng ciia phip luit nhan quy®n quéc t& néi chung va quyén tré em
néi rieng, nhng hinh thic tuong wi nhu chuong tinh tu phdp phyc
hoi duge ghi nhan rong Bé luat Hinh sy nam 2015 (stia déi, bd sung
nam 2017) vi B¢ luat TG mung hinh sy nim 2015. Chung duge got Iy
cdc bién phip gidm sit, gido dyc va dugc sit dung véi muc dich thay the
cho hinh phat. Tuy nhién, nhimg bién phdp ndy chl dugc 4p dung dg;
véi ngudi chua thanh nien pham t6i dugc mién trdch nhiem hinh sy. v
ly thuy€t, n€u mét ngusi da dugc mién trich nhiém hinh sy thy khong
¥ Le Huynh Tahn Duy. “Quytn duoc bio v¢ v& thong tn ci nhin c8a ngut chua think pyy
bi bude 101 ong lude quec té va hudt 16 cung inh sy Vase Nam”, Tap chi Khoa hye pldy Iy

02, nam 2013, . 22-28
* Didu 121
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bi 4p dung bat ky hinh phat ndo. Nhu vay, & diém ndy dusng nh ngusi
chua thinh nien bi xit Iy nghiem khic hon so vei ngudi da thinh nién.
Hudng din ctia Hi dbng Kinh t€ va xa hot Lien hgp quéc*® va nhing
quy dinh trong Luat Phuic 1¢i tré em va ngudi chua thanh nién nim 1989
ctia New Zealand ve xu Iy chuyén hudng khong d& cap ditu kién mién
trdch nhiém hinh sy. Vi vay, cdc bién phdp tén khong chat sy la nhitng
hinh thic xit ly chuyén hudng trudce khi xét xif - mét th tuc luén nhan
dugc sy ting hé nhit qudn «if phia Lién hop quéc, mic di day dugc xem
12 mor trong nhting chi s6 c6t 16i dugc s dung dé dinh gid hé théng
phdp ngudi chua thanh nién ctia mot quéc gia.®

Thy tu, nhing quy dinh hién hinh ctia phdp lusc Viet Nam ve bién
phip gidm sdt, gido duc cé nhung han ché nhit dinh. Thim quyen 4p
dung nhong bi¢n phdp niy dugc quy dinh khéng hgp ly. Theo Digu
426 B lugt T6 tung hinh sy nam 2015, thim quyén dp dung bién phip
gidm sit, gido duc thuée vé Thi trudng, Phé Thy trudng Co quan
dizu tra; Vien trudng, Phé Vién trudng Vien kiém sit, Hoi dong xét
xt tuy thuoc vio giar doan t6 tung. Cau hoi dit ra la: tai sao trong gai
doan xét xif chi ¢ H¢i dong xét xtt méi ¢é quyén quyét dinh 4p dung
nhtng bi¢n phdp nay? Thuat ngtr “Hoi déng xét xi” dm chi phién toa
phii dugc md ra vi digu d6 c6 nghia qui trinh 8 tung hinh sy bi kéo
dai kheng can thiét. C6 thé lap ludn ring, khdc véi Co quan di¢u tra
va Vién kiém sit, Toa 4n hoat dong theo nguyén tic xét xi tip thé va
quyét dinh theo da 56 va do d6é thim quyen quyét dinh viéc dp dung
bi¢n phdp gidm sdt, gido duc phdi thudc vé Hot ddng xét xut. Tuy nhién,
trong gial doan chufn bi xét xit s¢ thim néi chung, thim phdn chu toa
phién tda lai cé quyén ban hinh moét s§ quyét dinh dé gidi quyét vy 4n.
W1 thé, khong c6 ly do gi d€ khong trao quyén quyét dinh viéc ép dung
cdc bién phdp nay ddi vai bi can 12 ngudi chua thanh nién cho thim
phin chd toa phién toa. Di¢u ndy sé giip nhanh chéng dua ngusi chua
thanh nién ra khéi qud trinh t& tung hinh sy truyén théng va bio dim
moét nguyén tic duge ghi nhio tai khodn 8 Dieu 414 B¢ luat T6 tung
hinh sy nim 2015 la: “Bdo ddm gidi quyét nhanh chéng, kip thoi cdec vu dn
lién quan dén nguvi dudi 18 wéi”.

Mot han ché khdc d6 la sy khéng tuong thich gitia quy dinh ctia Bo
luat Hinh sy nim 2015 (sita d6i, b6 sung nam 2017) va B¢ lujt T6 tung
hinh sy nim 2015 v& bién phap hoa gidi tai cong dong. Theo khodn 2
Ditu 94 Bé luat Hinh sy nim 2015 (s¢a déi, b8 sung nim 2017), co
e Nhang nguyén tic co bin cia vige sit dung cdc chuong trinh tw phip phyc hdi trong linh vye

hinh sy, nguyén tic thit 7,

% Van phong ma nly va 16i pham Lien hop quéc, Céim nang chi s6 do lulg ¢ phdp nguoi chua thash
nitn, 2006, tr, 19.
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quan tién hanh 16 tung “phéi hgp vdi Uy ban nhdn ddn cdp “fﬁ 16 tlnsb':”f;
hoa gidi tai cpng ddng khi nguoi bj hai hode nguvi dai dién hop phap_fn" 3 . ol
hai da 1 nguyén hoa gidi v dé nghi mién trdch nhignt linh s Digu T‘]a);-,;mh
thiy d& nghi mién wich nhiém hinh sy dugc dua ra trudc ‘klu Uer?nh o
hoa gidi. Tuy nhien, diém g khodn 5 Ditu 428 B6 lujc TS tung bl T
nim 2015 quy dinh mét trong nhiing néi dung cua bién bin ’hoﬂ g1(ne’u
d& nghi mién trach nhi¢m hinh sit cva bi hai, ngusdt dai dlf.“-"" cu.a_h% hai
¢6). Tit “néu c6” sit dung & day c thé hidu khi ket %hdc hoa glél' !hJSh,
ngudsi dai dién clia ho c6 thé hogc khong dé nghi mién trdch 111?:|¢Tf(1)4 o
su cho ngudi b bugc tai. Digu ndy mau thuin voi khoan 2 bieu .
lugt Hinh sy nam 2015 (stta d3i, bé sung nam 2017). ch

Sau cing, B¢ luat TG tung hinh sy nam 2015 ch‘ua quy .dinh Cflch
gii quyét trong trusng hop viéc hoa gidt tai cong dong khong than
cong hojic ngusi bl buoc oi khong thuc hién hotic Ehua» hién lthng
ding, khong diy dit cic nghia vy theo thoa thuan. Pdi véi vin d.é nay,
Viet Nam ¢6 thé st dung nhang quy dinh cda Luge Toa 4n ngudi chuil
thanh nién nam 1974 cia Puic lién quan dén VOM hoic quy dinh v&
hop nhom gia dinh cia New Zealand trong Luat Phic Iqi e em.vé
ngusi chua thanh nién nim 1989 nhu nhing tham khdo dé hoan thién
phip ludt cva minh. @
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