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T o m tat .. , . /̂  
Bfl/ viit trinh bay vdphdn tich nhmg quy dinh ndi b^t trong khwigphap If diiu cnin 
v& nguai bi bu^c tdi la nguHi chua thdnh niin cUa bang Victoria (Uc), New -2^^''"?'' , 
Dtic. Do Id nliUng quy dinh nham bdo v^ tinh bi m4t aia qud tnnh ti tmg va vS vi^c ap 
dmg bidn phdp bdo Imh ctia bang Victoria, u^ ligp nhom gia dinh aia New Zealand,^ va 
hba gidi giaa ngn nhdn vai ngubi bi budc tdi ctia Dtic. Tdcgid bdi viit sau do tiin Hann 
so sdnh vdi phdp ludt Vi^t Nam, tdp tmng vdo ludt ti tmg hinh su, ddnh cho ngm bi 
budc tot Id ngubi dudi 18 tuii. Kit qud nghidn ctiu cho thdy plidp ludt Vi^t Nam vdn 
con mdt si diim hgn chi nhit dinh cdn phdi khde phuc. 6 khia cgnh ndy, kinh nghiim^ 
ciia mdt si quic gia Id nhmg bdi hgc rit cd gid tri cho VietNam trong viic cdi each vd 
phdt triin khung phdp If dii vdi ngubi chUa thdnh niSn bi budc tdi. 

Til khda: tu phdp liinh sif ngtibi chua thdnh nidn, ngtitft chua thdnh mdn bi budc tdi, 
Victoria, New Zealand, Dtic, Vidt Nam 

Abstract 
Tliis paper aims to present and analyze significant provisions of the legislative 

frameivorks governing juvenik offenders ofthe State of Victoria (Australia), New 
Zealand and Germany. Tlieseare Victoria's provisions protecting the confidentiality of 
criminal proceedings and ones governing bad application; New Zealand's regulations on 

family group conference; and Germany's stipulations on victim-offender recondUation. 
The author then makes a comparison with Vietnamese laws for accused persons who 
are under 18 years of age, focusing on criminal procedure law. The finding is that there 
are certain shortcomings which need to be overcome. In this regards, experiences ofthe 
three nations' laws are valuable lessons for Viet Nam in reforming and developing its 
legislative framework designed for juveniles in conflict with criminal law 
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1. Phap luat c^a Victoria vfe ngtidi chua thanh nifen bi budc tdi 
La mdt bang cua Oe, ' Victoria da xay d\lng he thd'ng phap lu^t 

neng bao gdm khung phap ly dae thti danh cho tre em bi budc tdi,^ 
' N u d c Uc CO 06 bang gbm N e w South Wales, Queensland, N a m U c , Tasmania, Victona, Tav 

Oc va hai viing lanh thd trfin dit hen la Vimg lanh thd thii dd va Viing lanh thd phia Bic 
Van ban phap lujt ciia Victoria st dyng thuSc nga "tre e m " vdi nghia tUOng ty nhu "ngu^i 
chua thanh mSn" trong luat phap cac qudc gia khde. M 6 t dila tre b} bu6c tOi dupc d;nh nghia 
t p khoan 1 Difeu 3 Luat T r e em, thanh mfen va gia dinh n i m 2005 la "mdt ngu'oi vdo thoi di^ni 
thi.Khi6n tfi pham chm dii 18 tudi nhung da dA hode trSn 10 tudi nhung khdng bao gdm nhang nguh 
dd iiii Iw^c trin 19 ludi tgi ihhi didm qud trmh t6 tmg da bdt ddu lgi Toa dn". ' 



^*j^i miNn au 

Trong nhang nam g^n diy, luat thanh van dan trd thanh mdt ngudn 
luat ndi bat t^i Victoria. Khung phap ly difeu chinh nhflng va'n dt liSn 
quan dd'n tre em hi budc tdi trong qua trinh td tung hinh sij bao gdm 
nhifeu vSn ban phap ludt nhii: Lu^t Tre em, thanh nifen va gia dinh nam 
2005 {Children, Youth and Families Act 2005), Luat T6 tyng hinh sU nam 
2009 {Criminal Procedure Act 2009), Luat Chilng eii nam 2008 {Evidence 
Act 2008), Hife'n childng vfe quyfen con ngudi va trach nhifem nam 2006 
(Charter o fHuman Rights and Responsibilities Act 2006), Luat Tda an 
tri an nam 1989 {Magistrates Act 1989), Luat Bao linh nam 1977 {Bail Act 
1977), Luat Hmh sy nam 1958 {Crimes Act 1958). 

Trong sd cac van ban phap luat nay, Luat Tre em, thanh nifen va gia 
dinh nam 2005 dUdc thifet kfe' danh nfeng cho vifec giai quyfet nhang v̂ fn 
dfe Hfen quan dfen trfe em va gia dinh va la mdt ph'an ra't quan trong trong 
hfe thdng ta phap hinh sa ngudi chaa thanh nifen eda Victoria. Muc dich 
cila Luat nay bao gdm: (a) eung ca'p cac dich vu edng ddng d^ ho trd tre 
em va gia dinh; (b) bao vfe tre em; (c) ban hanh quy dinh dd'i vdi trfe em 
bi budc tdi va bi kfet tdi; (d) duy tri Tda an tre em cua Victoria nha mdt 
tda chuyfen traeh xiS ly cac v^n dfe Hfen quan dfe'n tre em.-* Dd'i vdi linh 
vyc hinh sii, Luat nay quy dinh vfe trach nhifem hinh sa cila tre em; thii 
tuc giai quyfê t cac vu an hinh sa lifen quan dfê n tre em; cac bifen phap ap 
dung ddi vdi hg; td chiic va boat ddng cila Tda an tre em. 

O Victoria, dd tudi tdi thieu chiu traeh nhifem hinh su la 10 tudi."* 
Qua trinh to tung hinh sa ddi vdi tre em dUdc difeu chinh cha yfe'u 
bdi Luat Tre em, thanh nifen va gia dinh nam 2005 va Luat Td tung 
hinh sa nam 2009. Nhang thil tuc dac bifet nay kha khac so vdi thii 
tuc ap dang ddi vdi ngadi da thanh nifen.Theo quy dinh cua Luat Tre 
em, thanh nifen va gia dinh nam 2005, Tda an tre em cd tham quyfen 
xet xil tre em vfe nhang tdi nhe {summary offences) va mdt vai tdi nJng 
{indictable offences). Luat Tre em, thanh mfen va gia dinh nam 2005 ehda 
dang nhang hadng dan vfe thu tuc td tyng ma Tda an tre em phai tuan 
thu.^ Khi mot dda trfe bi truy td vfe mdt tdi nang ma khdng thfe xet xil 
mdt each gian laoc, tham quyen giai quyfe't sfe dudc giao cho Tda an cila 
hat {County Court) hoac Tda an tdi cao. Nhang Tda an nay hoat ddng 
theo nguyfen tae khac so vdi Tda an tre em. Tuy nhien, mot difeu can 
luu y la trong tnidng hdp nay Tda an eila hat va Tda an tdi cao phai 
tuan thu nhang yfeu c'au ciia Hife'n chadng vfe quyfen con ngUdi va trach 
nhifem nam 2006 vfe quyfen caa tre em trong td tung hinh sy.^ Dfe dap 

^ DiSu 1 Luit Tre em, chanh nifin va gia dinh nOm 2005. 
* DiSu 344 Lujt Tre em, thanh nifin va gia dinh nam 2005. 
^ Pli^n 7.3 Luat Tre em, thanh nifin va gia dinh nam 2005. 
* DiSu 23 Hidn chUdng v6 quyfen con ngudi va trach nhifeninam 2006 
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ang nhang yfeu c\u nay thi Tda an cua hat va Tda an tdi cao cd t 
dung eac thu tuc quy dinh trong Luat tre em, thanh mfen va gia 
nam 2005. Bfen c^nh do, nhCng diem die trUng cila thu tyc ^^}^^^ .^^ 
quan dfe'n tre em cilng dydc phan anh qua nhang quy dinh difeu c 
giai doan xet xU phuc thim. ' , i . 

Difem ndi bat trong khung phap ly cua Victoria doi vdi tre eni^^ 
budc tdi la nhang quy dinh bao dam sU bi mat cua qua trinh td "^"^^^^ 
bao vfe quyfen vfe ddi tu cua tre em) va quy dinh vfe vifec ap "^^"^ J" 
phap bao linh. Vfe ed ban, Tda an tre em hoat ddng dya trfen nhUng 
nguyfen tac td tung ddi hdi phai tdn trgng "dac tinh van hda va nhu c u 
cua tre em" eflng nhu "giam thifeu difeu tife'ng (stigma) ddi vdi d^a tre va 
gia dinh".« Theo dd, difem a khoan 1 Difeu 534 Luat Tre em, thanh men 
va gia dinh nam 2005 quy dinh rang, ngoai trfl trUdng hdp dUdc phep 
efla Chanh an Tda an tre em,^ mdt ngUdi khdng dugc cdng bd hoae bi 
sai bao {causi) phai edng bd: 

- Bao cao ve mdt vu an tai Tda an tre em hoac bat ky Tda an nao 
khac phat sinh tfl vu an tai Tda an tre em ma chfla dung bat cfl chi tifet 
djc bifet (particulars) c6 kha nang din dfe'n vifec xac dinh nOi xet xil cua 
Tda an tre em, mdt dda tre hoJc bfen khac (other party) hoac mdt nhan 
chflng trong vu an; 

- Mdt bUe anh, hoje kem theo mdt bflc anh efla mdt dfla tre hoac 
ben khac, hoac mdt nhan chUng; 

- Bat ky vat phim {any matter) chUa dung nhflng chi tife't dae thu cd 
kha nang dan de'n vifec xac dinh danh tinh cila mdt dfla tre. 

Luat cdn quy djnh vfe eae hinh phat ap dyng ddi vdi cac ehil thfe 
vi ph$m nghia vu bao dam bi mat thdng tin ciia tre em bi bude tdi. Cy 
the ddi vdi phap nhan {body coiporate) thi bi phat tifen 500 don vi {penalty 
units);"* trong nhflng tnidng hdp khac la phat tifen 100 don vi {penalty 
units) hoac phat tu den 02 nam." 

Quyfen vfe ddi tfl cua tre em bi budc tdi edn dfldc b io vfe thdng qua 
nhflng quy dinh difeu chinh tinh cdng khai efla cac phifen toa xet xfl bdi 
Tda an tre em. Theo khoan 2 Difeu 523 Luat Trfe em, thanh nifen va gia 
dinh nam 2005, tren cd sd yfeu cau cua mdt bfen hoac bat ky ngfldi nao 
cd loi i'ch trflc tie'p trong vu an hoae khdng can yfeu e"au nay, Tda an trfe 
em ed chfe quyfe't dinh r'ang "todn bd hogc bd't cti phdn ndo ctia phiin toa se 

' P t e n 5 4 Luat Tre em, thanh mSn va gia dinh nam 2005. 
' Cac di^m til e d^n f khoan 1 Difeu 522 Lujt Tr^ em, thanh niSn va gia d inh n a m 2005. 
' Cac khoan IA, 2, 3 Difeu 534 Luat T r e em, thanh mfen va gia dinh n a m 2005. 

Til ngjiy 01 /07 /2018 dSn n ^ y 30 /06 /2019 thi 01 dOn vi la 161.19 dd ia O c . Xem thdng 
nn tsi website cua Tn? giup phap ly Victona, h t tps - / / iv \vw Iegala1d.v1c.g0v.au/find-len3l, 
answers/fines-and-mfringements/penalty-units, truy cap ngay 0 8 / 5 / 2 0 1 9 . 

" Khoan 1 Difeu 534 Lu^t Tre em, chanh men va gia dinh nam 2005-

http://Iegala1d.v1c.g0v.au/find-len3l


duac xit xti kin; hode ehi nhiXng ngubi hogc logi ngtidi duac xde dinh a^ thi eo 
mgt trong suit phiin tba hoge bdt cti phdn ndo ciia phidn tba". Quy dinh nay 
tUdng thi'ch vdi khoan 2 Difeu 24 efla Luat vfe quyfen con ngfldi va trach 
nhifem nam 2006 vfe mOt phifen tda cdng b^ng. Khoan 3 Difeu 24 efla 
Luit nay cdn nhan mzinh r^ng "tdt cd hdn dn hogc quyit dinh ctia mbt Toa 
dn hogc ca quan xit xti (tribunal) trong mbt vi^ dn hinh sti hogc ddn suphdi duac 
tuyin bi cbng khai trti trubng hap nhting lai ieh tit nhdt etia mbt dtia tre doi hbi 
khde". Quy dinh nay ph^n nao dfldc thi^t kfe dfla trfen khoan 1 Difeu 14 
cua Cdng fldc qudc tfe vfe cac quyfen dan sy va ehinh tri nam 1966. 

Cd mdt sy chap nhan rdng rai rang vifec giam gifl trfldc khi xet xil 
dfe l^i nhflng anh hudng tifeu cyc dd'i vdi ngfldi chfla thanh nifen bi budc 
tdi va nha vay ehi nfen dfl0e sfl dung nhfl mdt lfla chgn cudi cung trong 
thdi han thi'ch hdp ng^n nhat. Day cung la mdt yfeu c^u efla Cdng fldc 
vfe quyfen tre em nam 1989.^^ Dfe tranh phai giam gifl nhflng ddng thdi 
bao dam sy cd mat eila bi cao la ngydi chya thanh nifen t̂ u phifen toa, 
nhifeu qudc gia da sfl dyng che" dinh bao Hnh. 

O Victoria, Luat Tre em, thanh nifen va gia dinh nam 2005 chfla 
dflng mdt sd quy dinh khuyfe'n khich vifee ap dyng bifen phap bao Hnh. 
Khoan 2 Difeu 346 quy dinh: ''Phu thudc vdo khodn 3, mdt dtia tre bi tgm 
giti phdi (a) dupc trd tiit do vb di'iu kiin; hogc (b) trd tif do thbng qua bdo linh 
theo quy dinh ctia Ludt Bdo linh ndm 1977; hode (e) duac dua din trudc Toa 
dn; hode (d) niu tn^ sb Toa dn duac dgt tgi nai khbng thudn tiin, thi duoe ehuyin 
din mdt quan tba v'i bdo linh (bail justice) trong mbt thbi hgn hap If ki tti khi 
hi tgm giti nhung khdng qud 24 gib". Luat Bao Hnh nam 1977 nhain manh 
r^ng bat ky mdt kife'n nghi hoac thdng tin nao trong bao cao cung ca'p 
bdi mdt dich vy hd trd bao Hnh cflng c'an phai dflgc xem xet khi quyfe't 
djnh cd cho mdt dfla tre dfldc bao linh hay khdng va vifec bao Hnh 
khdng thfe hi tfl chdi chf vi ly do dfla tre khdng ed ba't ky chd d hoac chd 
d thich hdp nao . " Ngoai ra, Luat nay cflng dua ra nhifeu yfe'u td can phai 
xem xet trudc khi cho mdt dfla tre dUdc bao Hnh bao g'dm: 

"(a) su cdn thiit xem xet tdt cd cdc chgn lua khde trubc khi tiip tuc giam giti 
dtia tre; (b) su can thiit di tting cubng vd duy tri mb'i quan hi gitia dtia tre va 
gia dinh, ngubi gidm hb vd ngtidi chdm sbc; (e) ubc nguyin tgo dfiu kiin di viic 
sdp xip chi d cho dtia tre duoe tii'p tue md khbng bi gidn dogn hogc xda trdn; (d) 
ubc nguyin eho phep vi^egido due, ddo tgo vd cbng viic etia dtia tre duac tiip tuc 
md khbng bi can gidn dogn hoge xda trbn; (e) stf cdn thiit phdi gidm thiiu dnh 
htidng tiiu cue db'i vdi dtia tre tti viie hi giam giti; (f) bdn dn ti'Sm ndng md dtia 
tre phdi chiu khi hi kit tbi; (g) sif can thiit phdi hdo ddm rdng nhting di^u kiin 

12 D i ^ m b Difeu 37. 
'i Cac khoan 2, 3 DiSu 3B 
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hdo tinh khing khit khe han miic cin thiit va khing tao nin SH qudn If * 

cing bdng cho dtia tre".'^ i^-
Tuong tu nhu tai cac bang khac cua Oc, Victoria di xiy dung ^̂  

dich vu va chudng ttinh vdi muc di'ch chinh la nhim giiSp ' ' ' ' " ^ . ^ 
budc tdi (bid g'dm ngudi chua thanh men va ngUdi da thinh men) ^^^ 
viec bl giam gifl thdng qua viec tie'p can bien phap bad linh va man 
diy dli cac di'eu kien khi dudc bad h'nh. Trdng Iinh vUc nay, djch vtf F 
xe'p bad hnh va danh gia ngdii gid va ChUdng trinh giam sat tap t S 
v'e bdo hnh M phap ngUdi chUa thanh nien da dudc ra ddi va_hdat a. g 
nhim hd trd ngUdi chua thanh nien bj budc tdi tai Victdria. ' 

Neu Tba an tU chd'i viec cho bid linh vi dfla tre tifp tuc bi giam ff 
thi thdng thudng phai d trdng mdt trung t im giam giU {remand centre)^ 
DUa tre cdn cd thi bi gifl tai nha giam cila canh sat. Trong trUdng h^P 
nay, khoan 2 Diiu 347 Luit Tre em, thinh nien va gia dinh nam jUUd 
dit ra ri't nhi'eu quySn cin phii dUOc bad dam cho dUa tre nhU dUOc 
giam gia neng vdi ngudi da thanh nien, giam giU ridng dUa vao gldi 
tinh, quyin dfldc thim gap... Nhflng quy dinh nay phu hdp vdi khdan 
1 Dieu 23 va khdan 2 DiSu 22 Hifn chUOng v'e quyen Cdn ngUdi va 
trach nhiem nam 2006. 

2. Phap luat New Zealand v6 ngudi chua thanh nien bj buOc tOi 
Thed luat phap New Zealand, cu the' la Luat Phuc ldi tre em v'a 

ngudi chua thanh nien nam 1989 (Children's and Young People's Well-
Being Act) thi tre em la mdt ngUdi dfldi 14 tudi trdng khi dd ngUdi chUa 
thanh nien li ngfldi tfl dfl 14 mdi den dudi 18 tudi.'^ Trdng linh w\ic 
tu phip ngfldi chua thinh nidn, qud'c gia nay n6i tie'ng vdi cac chudng 
trinh tfl phap phuc hbi. Cd nhi'fiu chUdng trinh &6 chuydn tre em va 
thanh nien ra khdi qua trinh td tung hinh sU truySn th6ng bao gdm 
khi^n trach {warning), cinh cad chinh thUc cua canh sat {formal police 
caution) va hdp nhdm gia dinh {family group conference). 

Thdng thudng, trudc khi bit d'au qua trinh td' tung h'mh sU dd'i vdi 
mOt ngudi chfla th'anh nien, nhin vien cinh sat dudc yeu c'iu nen xem 
xet viec ap dung bien phap khi^n trach, trfl khi bien phap nay rd rang 
khdng tiiich hdp cin cfl vao mUc dd nguy hiem vi tinh chi't, s6 Iflgng 

'* Khoan 1 Di'^u 3B. 
'̂  Xem chem th6ng Cm 131 wehsice cua Vi§n c^i ph^cn hoc t ic . "Dic/i cy m C/icfotĉ  tmh Uj rro 

hao tinh", hctps.//aic.gov.au/pubhcacions/rpp/cppl25/bail-supporc-secvices-and-progcams, 
nuy cap ngay 08/05/2019. 

" Khoan 1 Dieu 347 Li(<if Tri em, tlianli niiu vagia dmh niim 2005. Cac ccung cam tarn giam du,jc 
chanh Up "d^giam gia nhang tri em dang thh du^e dua ra xet xA hode k^ an hode ehuyin hip din hode 
tit m6t tmng tdm eltdm see vd phuc Itn ngUoi ehua thdnh niin hode trung tdm tu phdp ngu'oi chiia thdnh 
JI161" (di^m a Di'eu 478 Lu^c Tre em, thanh nien va gia chnh nam 2005). 

" Di6u 2 

http://gov.au/pubhcacions/rpp/cppl25/bail-supporc-secvices-and-progcams
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tdi phgm da thyc hifen trudc dd.^^ Nfe'u dfldc ap dung, khifen trach dfldc 
xem nhfl mdt sfl thay thfe' cho vifec tmy cflu trach nhifem hinh sy. 

Hinh thflc thfl hai efla chfldng trinh tfl phap phyc h'di la canh cao 
chmh thfle e^a canh sat. Bifen phap nay dfldc ap dyng bdi mdt nhin vifen 
canh sat {constable) ddi vdi ngfldi chfla thanh nifen da nhan tdi hoac bi 
chflng minh da pham tdi dfla trfen dfe xua't tU mdt cudc hpp nhdm gia 
dinh-'^ Thy tyc canh cao dydc quy dinh cy thfe bdi khoan 2 Difeu 211 
Luat Phflc ldi tre em va ngfldi chfla thanh nifen nam 1989. 

Hop nhdm gia d'lnh la mdt chfldng trinh tU phap phyc hdi n6i tife'ng 
nh^t cua N e w Zealand. N d cd the dyde tife'n hanh 6 ba't ky giai doan nao 
eiia qua trinh td tyng hinh sy. Nhy da dfe cap, bifen phap canh cao chi'nh 
thflc c^a canh sat chi cd the ap dyng khi dfldc dfe nghi tfl bu6i hpp nhdm 
gia dinh. Bfen canh dd, tife'n trinh td tyng khdng thfe bat d'au trydc khi 
difeu phdi vifen tfl phap ngUdi chUa thanh nifen {youth justice coordinator) tfl 
viCn va mdt eude hop nhdm gia dinh dfldc td chflc.^^ Hgp nhdm gia dinh 
gifl nhifeu vai tro khac nhau trong qua trinh xfl ly tdi pham do ngudi 
chua thanh nifen thyc hifen phu thudc vao giai dogn td tyng ma nd dydc 
ti5 chflc. Di'fefl nay dfldc minh chflng qua nhflng chflc nang efla ehfe dinh 
nay dfldc ghi nhan bdi Di'feu 258 Luat Phuc loi tre em va ngfldi chfla 
thanh nifen nam 1989, cu thfe bao gdm: 

- Xem xet ngydi chya thanh nifen nfen hi truy td hoac xfl ly bang 
nhflng each thflc khac va theo dd d'fe xuat vdi cac cd quan thyc thi cd 
Hfen quan (trong trUdng hpp cudc hpp da dUdc trifeu tap vi mdt tdi pham 
bj phat hifen nhUng qua trinh td tung chfla bat d^u); 

- Xem xet tdi pham bi cho la thflc hifen bdi ngfldi chfla thanh nifen 
do Tda an giai quy^t hay cd thfe xfl ly bang nhflng each thflc khac va 
theo dd dfe xu^t vdi Tda an (trong trfldng hdp cudc hop da dflpc trifeu 
t$p vi mdt tdi pham ma qua trinh td tung da bat dau); 

- Xem xet each thflc xfl ly ngfldi chfla thanh nifen dd'i vdi hanh vi 
pham tdi va theo dd dfe xuat vdi Tda an (trong trfldng hpp sy budc tdi 
da dydc ch^p nhan hoac chflng minh); . . . 

Cd thfe nhan thay rang myc dich chinh dat ra tfl nhflng quy dinh 
trfen la tranh vifee si)£ dung td tyng hinh sy truyfen thdng ddi vdi ngfldi 
chfla thanh nifen vi nhflng ban chfe c6 hflu efla nd. Cac chfldng trinh tfl 
phap phye hdi ghi nhan trong khung phap ly efla New Zealand nham 
cung c^p tdi da sy hd trp cho ngfldi chfla thanh nifen bi budc tdi trfldc. 

Di&u 209 Lujc Phdc loi tr^ em va thanh mfin nam 1989. 
Khoan 1 Di&n 211 Luat Philc lgi tre em va thanh men nam 1989. 

Di&u 245 Luat Phiic lgi ni em va thanh m^n nim 1989 quy djnh can phai luu y hgp nhom 
gia dinh kh6ng bac bu$c phai Men hanh trong nhUng trdtJng hgp quy dinh tai cac khoan 1, 
2, 3 Di&u 248 Lu4t Phdc lgi Cr̂  em va chanh nien nam 1989 
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trong va sau qua trinh giai quyfe't vu an. Nhflng chfldng trinh nay 
chung va hpp nhdm gia dinh ndi rifeng da mang 1^ nhflng kfe't qua 
bat trong thfle tifen gdp ph'an tao nfen sfl hifeu qua trong hoat ddng cua . 
thdng tu phap hinh sfl ngydi chUa thanh nifen d New Zealand. 

Theo mpt bao cao efla Bd Tu phap, ty lfe tai pham cua ngfldi chfla 
thanh nifen pham tdi (tfl dfl 17 tudi d^n dfldi 19 tudi) da tham gia vao 
tfl phap phyc hdi tha'p hon 17% so vdi sd ngfldi chUa thanh nifen pham 
tdi duoc so sanh trong thdi gian 12 thang kfe' tifep (thap hon 8.9% trong 
03 nam tife'p theo). Ngudi chfla thanh nifen pham tdi tham gia^vao W 
phap phue hdi thflc hifen sd Ifldng tdi pham it hcin 30% so vdi sd ngfldi 
chfla thanh nifen pham tdi dfldc so sanh trong vdng 12 thang (32% it hdn 
trong vdng 03 nam).-' 

Vfe phia nan nhan cua tdi pham, sd Hfeu thdng kfe cflng cho thiy 
nhflng kfe't qua an tfldng. Mdt cupc difeu tra xa hdi hpc dfldc thyc hifen 
bdi Bd Tfl phap vao nSm 2017 cho thay ph'an Idn nan nhan (86%) cam 
tha'y hai ldng d nhflng mUe dd nhat dinh vdi cac cudc hpp tfl phap phyc 
hdi ma ho da tham gia, trong dd 56% cho biet la ra't hai long. Chi ed 8% 
kha (3%) hoac ra't (5%) khdng hai long vdi budi hpp mat ma hp da tham 
gia. So sanh vdi ty lfe nhflng nan nhan it nha't earn tha'y hai ldng la 84% 
vao nam 2016 va 82% vao nam 2011 cho th^y mdt xu hfldng phat trifen 
efla ty lfe ti'ch cflc theo thdi gian.^^ 

3 . Phap Iuat D^c v6 ngudi chUa thanh rd&n bi budc tdi 
Tai Dflc, mdt "ngfldi ehua thanh nifen" dudc dinh nghia la "bait ky 

ai tai thdi difem thflc hifen hanh vi da dfl 14 tudi nhflng chfla dfl 18 tu6i", 
edn "thanh nifen" {young adult) la "ba t̂ ky ai tai thdi difem thue hifen h'anh 
vi da dli 18 tudi nhung chua du 21 tudi".^^ Mac dfl cd sy khac biet ve 
dp tudi nhflng ca hai nhdm nay vfe cd ban dUdc difeu chinh bdi cflng 
mdt kliung phap ly bao gdm: Luat Toa an ngudi chua thanh nifen nam 
1974 (sfla ddi nam 2017), Bd luat Td tyng hinh su nam 1987 (sfla ddi 
nam 2014) va Bd luat H'mh su nam 1974 (sya ddi nam 2013). Luat Tda 
an ngudi chua thanh nifen nam 1974 chUa dyng nhflng quy dinh dieu 
chinh nhifeu van dfe quan trong lifen quan dfen tfl phap ngfldi chfla thanh 
nifen nhfl trach nhi^m hinh sy, bifen phap giam sat va ky luat, hinh ph^t 
td chflc va thfl tuc t6 tung tai Tda an ngfldi chua thanh nifen. 

Mimstry of Justice, "Reoffending Analysis Jor Restorative Justice Cases 2008 - 2013 
Summary Results". 2014, https;//www justice govt nz/asseCs/Documents/Pubhcatioii./ 
rj-Reoffendmg-Analysis-for-Rescorative-Juscice-Cases-2008-20i3-Summary-Results J i -
accessed on 29/4/2019, "^-pll. 
Ministry of Justice, "Restorative Justice Victim Salisjaction Survey". 2018 httu-;'// 
www.justice govcnz/assets/Documents/Publications/Rescorative-JuECice-Victi 
Sacisfactioii-Survey-Reporc-Final-TK-206840-pdf, truy cap ngay 29/4/2019. 
Khoan 2 DiSu 1 Luat Toa an ngubi chua thanh men nam 1974. 
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Quy dinh efla £>ilc vfe hda giai gifla nan nhan vdi ngfldi hi. budc tdi 
(VOM) dflpc danh gia la mdt trong nhflng th^ tye tdt nha t̂ c^a ty phap 
phuc hdi trong td tung hinh sfl.̂ "* Luat phap Dflc khdng dfla ra khai 
nifem vfe V O M trong hinh sfl. Trong linh vyc dan sy, hda giai nhfl dfldc 
dinh nghia bdi khoan 1 Di'feu 1 Luat Hda giai nam 2012 la "mdt qud tnnh 
hi mdt vd cb cdu trtic (structured), trong do ede bin nb life, trin co sd tif nguyin 
vd tu dinh dogt, nhdm dgt duac mdt thoa thudn thdn thiin v'i tranh chdp gitia 
hg vbi sif hb tra ctig mbt hogc nhi'iu hbagidi viin". Trong Hnh vfle hinh sy, 
theo Khuyen nghi sd 19 nam 1999 ciaa Hdi ddng chau Au thi V O M la 
"mbt qud tiinh, trong db ngn nhdn vd ngubi bi bubc tbi duac phip, niu ho tif 
nguyin d'bng-^, thamgia mbt cdeh tieh cue vdo viie gidi quyit nhting vdn diphdt 
sink tu tbi phgm thdng qua sif gitip dd ctia mdt bin thti ha vd tu, khdch quan 
(hba gidi vien)"?^ 

Tydng ty nhy hpp nhdm gia dinh efla New Zealand, V O M tai Dflc 
dflde sri dyng nhy nhflng bifen phap mang ti'nh chuyfen hfldng va giao 
due trong ta't ca cac giai doan efla qua trinh td tyng hinh sy ddi vdi ngydi 
bj bfldc tdi la ngfldi chfla thanh nifen va da thanh nifen.̂ ^ Theo Difeu 46 
cua Bd luat Td tyng hinh sy nam 1998, nd lye eya ngfldi bi budc tdi 
trong vifec bdi thydng cho nhflng thifet h^i da gay ra eflng nhfl sy cd gang 
khi tife'n hanh hda giai vdi nan nhan la mdt trong nhUng yfeu td cUn phai 
dupc xem xet khi kfe't an. Difeu nay eho tha'y vai trd quan trong cua hda 
giai va gian tifep khuyfe'n khich ngUdi bi budc tdi thuyfe't phyc n^n nhan 
tham gia vao tifen trinh hda giai vdi hy vpng se nhan dflpc nhflng hinh 
thflc xfl phat nhe hdn tfl Tda an. Ngoai ra, difem a Di'feu 46 quy dinh 
rang khi ngfldi bi bude tdi, "trong mbt nd life nham dgt duoe thda thudn vbi 
ngn nhdn dd hbi thubng todn hb hogc mdt phdn thiit hgi do hdnh vi phgm tbi ctia 
minh gdy ra, hogc thdt su cigdng thuc hiin viic b'bi thubng, Toa dn eb thi gidm 
nhe hinh phgt theo khodn 1 Di'iu 49, hode (trti khi Hinh phgt la phgt tU khbng 
qud 01 nam hogc phgt ti'in khdng qud 360 don vi/ngdy) tKi cb thi miin trdch 
nhiim Kinh su"• Trfen ed sd quy dinh nay, Di'feu 115a Bd luat Td tyng 
hinh sy nam 1987 yfeu e^u Van phdng cdng td va Tda an, trong tflng 
giai doan td tyng, phai xem xet kha nang dat dypc mdt thda thuan do 
hda giai gifla ngfldi bl budc tdi va nan nhan xuat phat tfl su tu nguyfen 
eda nan nhan. 

Ministry ofjustice and Law Enforcemenc of Che Repuhhc of Hungary, European Best 
Practices oJ Restorative Justice in the Criminal Procedure, 2010, htCpsV/w^vw iars.org.uk/ 
sires/defauli:/files/RescoraCive%20justice%20report%20_%20Hungary pdf, Cruy cJp ngay 
30/4/2019 
"Hoa giai trong hinh stf", ban hiinh bdi Xjy ban cdc B<) tnidng eda HOi d&ng chau Au vao 
n^y 15/9/1999. 
AndreaParofanu, "MediationinPenalMattersJorJuvemlesinGermany'\t!.A,]M:p:/r}Qami\o&oa.olQ^. 
ro/wp-contenC/uploads/2014/lI/FuU-text-pdf;27.pdf, tmy ĉ p n^y 30/4/2019. 
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Ddi vdi tre em va thanh nifen, theo quy dinh tai Difeu 45 cua Lua 
Tda an ngudi chfla thanh nifen nam 1974, edng td vifen c6 quyfen m^ 
truy td ma khdng e'an sfl ddng y efla tham phan khi cd dil cac difeu Ki^ 
dfla ra bdi Difeu 153 Bd luat Td tyng hinh su nam 1987' ' hoac khi mO 
bi^n phap giam sat da dydc thi hanh hoSe b^t dau thi hanh. Nd Iflc cua 
ngfldi chfla thanh nifen hi budc tdi trong vifec dat dfldc mdt t^oa fij"-^ 
vdi nan nhan dflOc xem nhfl mdt bifen phap giam sat. Sau khi quyet di 
truy td dflpc chuyfen dfe'n, Tda an ed thfe tam ngflng qua trinh td tung 
vdi sfl ddng y efla cdng td vifen trong nhflng trUdng hpp dUdc quy dinh 
tai khoan 1 Difeu 47 cua Lu^t Tda an ngUdi chUa thanh nifen nam 1974. 
Sau do, Tda an an dinh mdt thdi han khdng qua 06 thang dfe ngUdi bi 
budc tdi phai tuan thu eac di'feu kifen, ehi thi hoac cac bi^n phap giam sat. 

Ngoai dac difem la mdt bifen phap xfl ly chuyfen hudng, VOM cd the 
dflpc sfl dung nhfl mdt ph^n cua ehi thi cua Tda an {court's instnictions)-
- mdt trong nhflng bifen phap giam sat.̂ '-' Trong trfldng hdp nay, Toa an 
cd thfe yfeu c'au ngfldi chfla thanh nien bi budc tdi ed gHng dat dUdc mdt 
thda thuan vdi nan nhan. VOM cflng dfldc quy dinh nhfl mdt ph'an eua 
"nhflng difeu kifen" {conditions)^" - mdt trong nhflng bifen phap ky bat.^^ 
Sau eung, theo quy dinh tai khoan 1 Dieu 23 efla Luat Tda an ngfldi 
chua thanh nifen nam 1974, VOM cdn dUdc ap dyng cung vdi Ifenh thii 
thach {probation order). 

Trong thue ti^n efla Dflc, VOM vfe cd ban da mang lai rat nhifeu 
kfet qua dang khich lfe. Sd Hfeu thdng kfe cho thay'^ tfl nam 1993 dfe'n nam 
2016, da CO 96.360 VOM vdi 116.802 ngfldi bi budc tdi va 115.103 
nan nhan. Trong giai doan tfl nam 2014 dfe'n nam 2016, ty lfe ngfldi bi 
budc tdi dbng y tham gia vao V O M cao hdn nan nhan (khoang 10%). 
Hda giai vdi sfl c6 mat cua mdt hda giai vifen chifem ty lfe hon 40%. Ke't 
qua efla VOM trong nam 2016 cflng ra't an tflpng vdi 85,6% trfldng hpp 
(khoang 3.232 vu an) cac bfen da dat dfldc thda thuan. Ndi dung efla 
eae thda thuin cung rat da dang vdi 65,4% I'a vifec xin 16i, 35,2% la thda 
thuan vfe mdt h'anh ddng nhat dinh, 23,5% la vfe b'di thudng thifet hai, 

" Theo khoan 1 DiSu 153 BO lujt T 6 ti,ing hinh sy nam 1987 thi "su chdp llmdn ma Toa dn id 

khdng bdi biifc trong trudng hop iiiOi tdi nhe (a misdemeanor) khdng chiu hmh ph^i Mi ihidu tang ngng 

(an increased mimmum penalty) vd trubng hpp hdn qud cua hdnh vi pham t0\ la rdt nh6" 

"^^ Di^m thil 7 khoan 1 DiSu 10 Lujt Toa an ngitfli chUa Chanh ni&n nSm 1974. 

Bien phap giam sat khac la mfit lenh giup ich cho viec h 6 trO giam sat theo nghia ciia Difeu 

12 P i e u 9 Lul l Toa an ngudi chua thanh niSn nam 1974) 

"̂ Di^m thu nhi t khoan 1 Di&u 15 Lujt Tba an ngUcli chUa thanh niSn nSm 1974 

=' N h d n g bien phap ky luat khac bao g&m khi^n trdch (repnniands) va giam gifl {khoan 1 Bigu 

13 Lu3C Toa an ngucii chua thanh nifin n i m 1974) 

^̂  Arthur Hartmaiin, "Victim-Offender Mediat ion in G e n n a n y " presenCed in VAST Vicum 

Atilaysis and Sajciy Tool Isl Training Event, Sassari, 2018. 
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14% la vfe bbi thudng cho nhflng tdn thfldng, dan ddn phai ganh chiu, 
va ph^n cdn lai la vifec lam cho nan nhan, tjng ph^m, sy bdi thudng, 
nhflng boat ddng chung vdi nan nhan va nhflng van dfe khac.-'^ 

Mdt difeu rd rang i ^ g sfl thanh cdng eiia V O M gdp ph'an dan dfe'n 
vifec kfe't thfle qua trinh td tyng hinh su ddi vdi ngydi chya thanh nifen 
bj budc tdi. Vao nam 2013 da cd 39.628 vy an dupe dinh ehi theo quy 
dinh tai khoan 3 Difeu 45 va Difeu 47 Lu^t Tda an ngUdi chua thanh nifen 
nam 1974 (tUdng duong khoang 32,7% trong tdng sd 121.365 bifen phap 
xiS ph^t danh cho ngfldi chua thanh nifen).''* 

4. P h a p Iuat Viet N a m vfe n g u d i chua t h a n h n ien bi buOc tdi : 
So sanh va kifen ngh i 

Trfldc day, Vifet N a m s^ dyng thu^t ngfl "ngfldi chfla thanh nifen" 
trong cac van ban phap lu^t. Tfl nam 2015, khi hang lo^it van ban trong 
Hnh vyc tfl phap hinh sfl dfldc ban hanh thi thuat ngfl nay da dflpc thay 
thfe' bdi thuat ngfl "ngfldi dfldi 18 tudi" nh^m bao dam sy rd rang vfe ngfl 
nghia. Khdng gidng Victoria, N e w Zealand va Dflc, Vifet Nam khdng 
cd van ban phap luat danh rifeng cho ngydi chfla thanh nifen bi budc tdi. 
Thay vao dd, Vifet Nam thifet ke nhflng chfldng dac bifet danh cho ngfldi 
chfla thanh nifen trong Bd luat Hinh sfl nam 2015 (sfla ddi, bd sung nira 
2017),'^ Bd luat Td tung hinh sy n im 2015,'^ Lult Thi hanh an hinh 
sfl nam 2010^^ va ban hanh cac van ban nhy nghi dinh, thdng tu, thdng 
tfl lifen tich, quyfet dinh.. . dfe hfldng dSn chi tife't vifec thi hanh. Mdt sd 
thil tyc dac bifet ap dung dd'i vdi ngydi dudi 18 tudi dUdc quy dinh tai 
ChUdng XXVIII efla Bd lu^t Td tung hinh sy nam 2015 dUdc hfldng 
din cy thfe bdi Thdng ty Hfen tieh sd 06 /2018/TTLT-VKSNDTC-
TANDTC-BCA-BTP-BLDTBXH. '* 

La mdt thanh vifen efla Cdng fldc vfe quy'fen tre em, Vifet Nam da 
ed nhifefl nd Iflc trong vifec ndi lu^t hda nhflng tifeu chu^n qudc tfe'vfe tfl 
phap ngfldi chfla thanh nifen. Difeu nay dfldc chflng minh qua vifec ghi 
nhan nhflng nguyfen tac xfl ly ngfldi chfla thanh nifen cflng nhfl nhflng 
bifen phap giam sat, giao dye nhfl khife'n trach, hda giai t^i cdng ddng va 

Bai chuy^t crinh ciia Kemer/ Hartman's (Berhn, 2014) Crich din trong J org-Martin J ehle (tii 
ban ran chd 6, 2015), "Tuphdp h'lnh sV c^a Diic", tr. 45. 
Jorg-Maitin Jehle, "Criminal Justice in Germany", Published by the Federal Ministry of 
Justice, 2015, Bi^u d& 24, cr. 41, htcp://www.bmj.de/SharedDocs/Downloads/EN/ 
S cudienUnten uchungenFachbuecher/ Criminal_J usCice_in_Germany_Nu mb ers_and_FacCs. 
pdf?_blob=pubhcationFile, truy cJp ngiy 08/5/2019. 
Chuong XII. 
Chuong XXVIII, 
Chuong HI, Myc 3. 
Thdng tu hen tjch nay ban hanh vao n^y 21/12/2018 b6i Vien ki^m sat nhSn dan ttfi cao, 
Toa an nhJn dan t6i cao, BO C6ng an, BO Tu phap, BO Lao d6ng, Thuong bmh va Xa h<li. 
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giao due tai xa, phfldng, thi tran ap dung cho ngfldi dfldi 18 tuoi o . 
mifen traeh nhifem hinh sfl trong Bd luat Hinh sfl nam 2015.^'' ^^^Vh' 
hanh nhflng bifen phap nay eflng da dfldc hfldng dan cy thfe trong JNg -
dinh sd 37/2018/ND-CP.-"' Bd lu^t Td tyng hinh sfl nam 2015 cflng 
ghi nhjn nhflng nguyfen tic khi tife'n hanh td tyng dd'i vdi vy an co n^ 
bl budc tpi, bl hai, ngfldi lam chflng la ngfldi dfldi 18 tudi va nhifeu quy 
dinh ey thfe hda cac nguyfen tie nay. , . 

Bd luat Hinh sy nam 2015 (siia ddi, bd sung nam 2017) con ghi 
nhan mdt can cfl mdi de mifen trach nhifem hinh sfl. Bo la trfldng h. p 
"ngubi thuc hiin tbi phgm nghiim trgng do vb y hogc tdi phgm it nghiim^ trong 
gdy thiit hgi v'i tinh mgng, stic khde, danh dif, nhdn phdm hode tdi san cua^ 
ngubi khde, dd tif nguyin stia chtta, hbi thubng thiit hgi hogc khde phue hdu qua 
vd dugc ngu'ai hi hgi ho4c ngubi dgi diin hop phdp ctia ngubi bi hgi tti nguyen 
hbagidi vd d'i nghi miin trdch nhiim kinh su, thi co thi dugc miin trdch nhiim 
hinh sif".^^ Nhflng quy dinh nay ap dung ddi vdi ci ngfldi chfla th'anh 
nifen va ngfldi da thanh nifen trong qua trinh td tung hlnh sy. Tuy thudc 
vao giai do^n td tyng, Co quan di'feu tra, Vifen kifem sat, Tda an cd thfe 
ra quyfet djnh mien trach nhifem hinh sy va dinh chi difeu tra hoae dinh 
chi vu an.''-

Ndi bat hdn, Vifet Nam da thanh lap hfe thdng Tda gia dinh va 
ngudi chfla thanh nifen d nhifeu ca'p Tda an khac nhau vdi mong muon 
tang cfldng hifeu qua xet xfl cac vy an hinh sy Hfen quan de'n ngfldi chfla 
thanh mfen. Khdng gid'ng nhfl ba qudc gia da phan tich, Vifet N a m 
khdng ban hanh mdt luat rifeng di'feu chinh vfe cd ciu td chflc va hoat 
ddng efla Tda gia dinh va ngfldi ehUa thanh nifen. Nhflng va'n dfe nay 
dflpc quy dinh chung trong Luat To ehfle Tda an nhan dan nam 2014. 
Toa an nhan dan tdi cao eflng da ban hanh Thdng tfl sd 0 2 / 2 0 1 8 / T T -
T A N D T C ^ hfldng dan vfe th im quyfen va thu tyc xet xfl efla Tda an 
ehuyfen trach nay. 

So sanh vdi khung phap ly danh eho ngfldi chfla thanh nifen bi budc 
tdi cua Victoria, New Zealand va Dfle thi khung phap ly eua Viet Nam 
ed bdn diem ban che ldn. Hpe tap nhflng quy dinh tife'n bd cua nude 
ngoai se giflp Viet Nam hoan thifen khung phap ly va tang cfldng nang 
Iflc eua he thdng tfl phap hinh sfl ngUdi chUa thanh nifen. 
" Di&u91 dfoDi 'gu 95. 

•"' Ngh] dinh so 3 7 / 2 0 1 8 / N D - C P ngay 1 0 / 3 / 2 0 1 8 ciia C h i n h phu quy d inh chi ne t thi hanh cfc 

bien phap giam sat, giao dye ngucii dudi 18 tu6i pham tCii duoc nii§n ttSch nl i iem hinh su 
•" Khoan 3 Dieu 29 B<i lug.t Hlnh s« nam 2015. 

" X e m BO luat T o Cyng h inh sy nam 2015, diilm a khoan 1 DiSu 230, khoan 1 DiSu 248 
'^ T h 6 n g cu s6 0 2 / 2 0 1 8 / T T - T A N D T C n ^ y 2 1 / 9 / 2 0 1 8 quy djnh chi tiet viSc xet xii vii • 

hinh su co ngu6i tham gia x6 tung la ngu6i dudi 18 Cu6i thuijc chdm quy&n cua Toa mz. H- ' L 
va ngudi thua thanh men. ^ ' " " 



Thti nhdt, Vifet Nam chfla ed d'ay dfl cae quy dinh va cd ehfe bao vfe 
quyfen vfe ddi tU cua ngfldi chua thanh nifen bj budc tdi trong sudt qua 
trinh td tyng. Khoan 2 Difeu 414 Bd luat Td tyng hinh sy nam 2015 
ghi nhan nguyfen tic "Bdo ddm giti bi mdt cd nhdn ctia ngubi dubi 18 tuii". 
Mdt trong nhflng each thflc dfe bao ddm tinh bi mat eda qua trinh td' 
tyng la xet xfl kin. Difeu 25 Bd luat nay quy dinh mdt nguyfen tac cd 
ban rang "Tba dn xet xti cdng khai, mgi ngubi d'iu cb quyin tham dif phiin 
tba, trti trubng hop do Bb ludt ndy quy dinh. Trubng hgp dgc biit cdn giti bi mdt 
nhd nude, thudn phong, my tuc eiia ddn tbc, bdo vi ngubi dubi i 8 tuii hogc di 
gia hi mdt dbi tu theo yiu edu chinh ddng cM duang su th) Toa dn cb thi xet 
xti kin nhung phdi tuy&n dn cdng khgi".'^^ Khoan 2 Difeu 423 quy dinh rd 
hdn rang "trubng hgp dge biit edn hdo vi bi cdo, hi hgi Id ngubi dudi 18 tuii 
th'i Toa dn eb thi quyit dfnh xit xti kin". Quy dinh nay da dfldc giai thi'eh 
bdi Thdng tu sd 0 2 / 2 0 1 8 / T T - T A N D T C , cy thfe ddi vdi nhflng vy an 
ed ngydi bl hai la ngydi dfldi 18 tudi bj xSm h?ii tinh due, bl b^io hanh 
hoae bi mua ban thi Tda an phai xet xd kin; ddi vdi nhflng vu an khac 
cd yfeu c^u cua ngfldi dfldi 18 tu6i, ngfldi dai difen efla hp hoac dfe gifl 
bi mat ddi tfl, bao vfe ngfldi dfldi 18 tu6i thi Tda an cflng cd thfe xet xfl 
kin nhflng phai tuyfen an edng khai theo quy dinh tai Difeu 327 efla Bd 
luat Td tyng hinh sy."*̂  Difeu 327 yfeu c^u khi tuyfen an "trong trubng hgp 
xet xti kin thi chi dgc phdn quyit dinh trong bdn dn. Sau khi doe xong eo thi 
gidi thich thim v'i viic chdp hdnh hdn dn vd quy'in khdng cdo". Bfen c?nh do, 
Nghi quyfet sd 0 3 / 2 0 1 7 / N Q - H D T P eda Hdi dbng thim phan Tda an 
nhan dan tdi cao cdn ngan ca'm vifec cdng bd ban an lifen quan dfen ngfldi 
tham gia td tung la ngfldi dfldi 18 tudi.*^ 

Ta't ca nhflng quy dinh trfen cho thiy cae nha lap phap efla Vifet 
Nam da nhan thflc vfe sy e'an thifet phai bao vfe quyfen vfe ddi tfl efla ngfldi 
chfla thanh nifen bi budc tdi. Tuy nhifen, chung chi ap dyng trong giai 
do^n xet xd. Ddi vdi nhflng giai doan td tung khac nhfl khdi td, difeu tra 
va truy td thi chfla ed nhflng quy djnh tflcing tfl. Xet xd edng khai hay 
xet xd kin ddi vdi vy an hinh sy lifen quan dfen ngydi chfla thanh rufen 
hoan toan phu thudc vao quyfen ty quyfet eda Tda an. Thui t ngfl "thdng 
tin ca nhan" dflpc sfl dyng tai khoan 2 Difeu 414 Bd luat Td tyng hinh 
sfl nam 2015 chfla dfldc giai thi'ch ey thfe. Nhflng ngfldi cd trach nhifem 
bao vfe thdng tin ea nhan eda ngfldi chfla thanh nifen bl budc tdi va chfe 
tai ap dung ddi vdi ngydi vi ph?m cung chfla dflde quy dinh. Chinh 

" Phan cho m nghifing duflc thay A6i. 
•*= Di^m a khoan 1 Difeu 7. 
^^ Biim d khoan 2 DiSu 4 Nghi quy& $6 03/2017/NQ-HDTP, ngay 16/03/2017 ciia HOi dbng 

chin phin Toa in nhan dSn c6i cao v6 c6ng h6 ban an, quyffc dinh trgn c6ng thdng tin dien tii 
cila Toa an. 
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nhang thifa sot nay da g4y nen thuc trang nhang thdng tin din •!*_""• 
xac dinh danh tfnh cua ngUdi chua thanh nien bi bupc tdi r^t dd da g 
duoc bift d & bdi c6ng chdng tai Viet Nara ." Vi van d» nay, nhflng 
quy dinh cd Men quan trong Luit Tre em, thanh nien va gia dinh n m 
2005 ciia Victoria d i phin tich 6 phSn tren la nhong tham khao rit CO 
gia tri cho Viet Nam. 

Thd hai, Viet Nam chua xiy dUng dUOc nhUng quy dinh rieng Die 
vS bien phap bao hnh danh cho ngutti chua thanh nien. Khoan 1 B ' " 
419 B6 lujt Td tung hlnh su nam 2015 nhan manh ring bita phap ngin 
chin chi dupc ip dung ddi vdi ngUdi bi budc tdi la ngUdi dudi 18 tudi 
trong trudng hdp thit cin thift. Die biet, tam giQ, tam giam chi dUOc sU 
dung khi cd can cU cho ring viec ap dung bi ta phap giim sit va cic b i ta 
phip ngin chin khic khdng hieu qui. Khi khdng cdn cin cd de t^m 
gia, tam giam thi cd quan, ngudi c6 thim quyfen phai kip thdi hiiy bo, 
thay th£ bing bien phip ngin chJn khic. NhUng quy dinh nay khdng ro 
rang va do dd cd khi ning din d ta SU tiiy tien trong thuc tien ap dung. 

Quy dinh ciia Bd luit T« tung hinh stf n im 2015"" vi bita phap 
bao linh ap dung nhu nhau cho ngudi chua thanh nien va da thanh nien. 
Ngoai ra, khdng c6 mdt vin ban nio hudng din thi hanh bi ta phip bao 
linh. Diy cd th^ la mdt trong nhUng nguyen nhin din d^n thuc t^ t ^ 
Viet Nam tam giam vin la bien phip duoc ip dung ph6 bie'n nh^t trong 
he thd'ng cac bita phap ngin chin ddi vdi bi can, bj cao la ngudi chua 
thanh nien. Ve vi'n di nay thi nhang bai hoc tU Luit Bao hnh n i m 1977 
cila Victoria cd the giup Viet nam bo sung nhUng quy dinh rieng biet va 
cu the ve bien phip bao hnh ddi vdi ngudi chUa thanh nien. 

Tha ba, "xil ly chuyta hudng diing ban chit" khdng tbn tai trong 
phip luit Viet Nam Vt ngudi chua thanh nien bi budc tdi. Cac nha 
nghien cUu va chuyen gia phip luit mdi chil y de'n xil ly chuydn hudng 
va tu phap phuc hdi trong khoing mdt thap ky trd lai diy. Dudi su inh 
hudng cila phip lujt nhan quyjn qudc t i ndi chung va quySn tre em 
ndi rieng, nhOng hinh thilc tUdng tU nhu chudng tiinh tU phip phuc 
hbi duoc ghi nhin trong Bd lujt Hinh su n i m 2015 (sila dbi, bb sung 
nam 2017) va Bb luit Td tung hinh sU n i m 2015. ChUng duoc goi li 
cac b i ta phap giam sit, giio due va duoc sil dung vdi muc di'ch thay the 
cho hinh phat. Tuy nhien, nhang bien phip nay chi dUdc ap dung dbi 
vdi ngudi chua thinh nien pham tbi duOc miSn trich nhiem hinh su. Yt 
ly thuye't, ne'u mbt ngudi da duoc mien trich nhiem hlnh su thi kh6n„ 

" Le Huynh T& Duy, "Quyfen du0c Mo v^ vS thOng tin ca nh3n ciia ngUSi chua tbanh 
bi bu«c t«i trong lust quUc tf va hijt t« tong hinb sU Vi«t Nam", Tap ehi Khoa hoe sl,™ ,„ ° 
02, nam 2013. It. 22-28. ^ ^ '̂ ^ 

^ Difeu 121. 



bi ap dung bâ t k^ hinh phat nao. Nhfl vay, 6 difem nay dfldng nhfl ngfldi 
chfla thanh nifen bi xfl If nghifem kh^c hdn so vdi ngfldi da thanh nifen. 
Hfldng d in c^a Hdi ddng Kinh tfe' va xa hdi Lifen hdp qudc"*^ va nhflng 
quy dinh trong Lujt Phuc ldi tre em va ngfldi chfla thanh nifen nam 1989 
efla N e w Zealand vfe xfl ly ehuyfen hfldng khdng dfe cip difeu kifen mifen 
trach nhifem hinh sy. Vi v^y, cac bifen phap trfen khdng that sfl la nhflng 
hinh thflc xfl ly ehuyfen hfldng trfldc khi xet xfl - mdt thii tyc ludn nhan 
dfldc sy flng hd nh^t quan tfl phia Lifen hdp qudc, mje dfl day dflgc xem 
la mdt trong nhflng ehi sd edt ldi dfldc sfl dyng dfe danh gia hfe thd'ng tfl 
phap ngfldi chfla thanh nifen cua mdt qudc gia.^° 

Thti tu, nhflng quy dinh hifen hanh efla phap luat Vifet Nam vfe bifen 
phap giam sat, giao dye cd nhflng ban ehfe nh^t dinh. Tham quyfen ap 
dyng nhflng bifen phap nay dflde quy djnh khdng hdp ly. Theo Difeu 
426 Bd Ifl̂ Lt Td tyng hinh sy nam 2015, th^m quyfen ap dyng bifen phap 
giam sat, giao dye thudc vfe Thii trfldng, Phd Thfl trfldng Cd quan 
difeu tra; Vifen trfldng, Phd Vifen trfldng Vifen kifem sat, Hdi ddng xet 
xd tfly thudc vao giai dogin td tyng. Cau hdi d^t ra la: t^i sao trong giai 
dogn xet xii chi cd Hdi dbng xet xii mdi cd quyfen quyfe't dinh ap dyng 
nhflng bifen phap nay? Thu^t ngfl "Hdi ddng xet xfl" am ehi phifen tda 
phai dfldc md ra va difefl dd cd nghia qua trinh td tyng hlnh sy hi keo 
dai khdng c^n thife't. Cd thfe lap luan rang, khac vdi Cd quan difeu tra 
va Vifen kifem sat, Tda an hoat ddng theo nguyfen tae xet xfl tap thfe va 
quyfet dinh theo da sd va do dd th^m quyfen quyfet dinh vifec ap dyng 
bifen phap giam sat, giao due phai thudc vfe HOi ddng xet xfl. Tuy nhifen, 
trong giai doan chu^n bi xet xfl sd thdm ndi chung, th im phan chii toa 
phifen tda lai cd qnyfen ban hanh mdt sd quyfe't dinh dfe giai quyfe't vu an. 
Vl thfe, khdng cd ly do gi dfe khdng trao quyfen quyfet dinh vifee ap dung 
eac bifen phap nay ddi vdi bi can la ngfldi chfla thanh nifen cho t h ^ 
phan chii toa phifen tda. Difen nay sfe giflp nhanh chdng dfla ngudi chfla 
thanh nifen ra khoi qua trinh td tyng hinh sfl truyfen thdng va bao dam 
mdt nguyfen tic dydc ghi nhan tai khoan 8 Difeu 414 Bd lujt Td tyng 
hinh sy nam 2015 la: "Bdo ddm gidi quyit nhanh chdng, kip thbi cdc vy dn 
liin quan din ngti'ai dubi i8 tuii". 

Mdt han chfe khac dd la sy khdng tydng thich gifla quy dinh cua Bd 
M t Hinh sfl nam 2015 (sda d^i, b6 sung nam 2017) va Bd luit Td tung 
hinh sy nam 2015 vfe bifen phap hda giai tai cdng ddng. Theo khoan 2 
Difeu 94 Bd luat Hinh sy nam 2015 (sfla d6i, b6 sung nam 2017), ed 

Nhang nguyen t̂ c co ban ciia vi?c sil dyng cac chilOng trinh tu phap phyc hbi trong linh vi;c 
hinh sii, nguyen dc thii 7. 
Van phong ma ciiy va t^i phgm Lifn hop qu6c, Cdm nang chi sif do lu'ong tuphdp ngu'ai chua thanh 
niin, 2006, tr. 19. 
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quan tife'n hanh td tyng "phii hap vdi Uy ban nhdn ddn edp xa ^^'^'"^'^.'^'j^. 

h'oa gidi tgi cdng dbng khi ngubi bi hgi hode ngWai dgi diin hgp phdp ciia f^'^', 

hgi dd tif nguyin h'oa gidi vd d'i nghi miin trdch nhiim Kinh sif"- E>î u "^^ ^ 

thiCy dfe nghi mifen trach nhifem hinh sfl dydc dfla ra trfldc khi tifen han 

hda giai. Tuy nhifen, difem g khoan 5 Difeu 428 Bd luat Td tyng hinh s^ 

nam 2015 quy dinh mdt trong nhflng ndi dung efla bifen ban hoa giaî ^̂  

dfe nghi mifen traeh nhifem hinh sfl cua hi hgi, ngfldi dgi difen eiia ^^J^. 

cd). Tfl "nfe'u cd" sfl dung d day cd thfe hife'u khi kfe't thflc hda giai. h hgi, 

ngfldi dai difen cua hp cd thfe hoac khdng dfe nghi mifen trach " ^ ^ " J j ^ ^ ^ 

sy cho ngydi hi budc tdi. Difeu nay mau thudn vdi khoan 2 Difeu 94 . 

luat Hinh sy nam 2015 (sfla ddi, bd sung nam 2017). 

Sau eflng, Bd luat Td tung hlnh sfl nam 2015 chfla quy dinh each 

giai quyfet trong trfldng hop vifee hda giai tai cdng ddng khdng thanh 

cdng hogc ngfldi bi budc tdi khdng thflc hifen hoac thyc hifen khdng 

dung, khdng day dfl cae nghia vu theo thda thugn. Ddi vdi van dfe nay, 

Vifet Nam cd the sfl dung nhflng quy dinh efla Luat Tda an ngfldi chfla 

thanh nifen n im 1974 efla BvLc Hfen quan dfen V O M hoac quy dinh ve 

hgp nhdm gia dinh efla New Zealand trong Luat Phflc ldi tre em va 

ngfldi chfla thanh nifen nam 1989 nhfl nhflng tham khao dfe' hoan thifen 

phap luat efla minh. • 
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