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Tom tét
Quan h¢ hgp déng vay 1ai sdn (HDVTS) 6 di tugng la tidn, vt song phd bién vdn
bang dsng Vigt Nam. Tvin lai sudt 20%/ ndm quy dinh cing nhdc trong ludt hign
hanl khi thic thi da bge 16 nhang bdt hep Iy, Tai thei diém hién nay, quy dinh dang
tao d¢ vénh kehd ldn so véi lai sudt cho vay binh qudn trén th trubng cia cde ngdn
hang. Do vdy, vigc nghitn ciu, dinh vi tiéu chi hinh thanh i sudt cia quan h¢ hop
ddng nay sao cho hop Iy, dua ra cdc kién nght c6 co s& khoa hoc con nham hudng dén
muyc dich xdy dung h¢ thong tin dung lanh manh, hoat déng c6 hifu qud.
Tt khéa: lai sudt, trdn ai sudt, ldi sudt cho vay, vay tai sdn
Abstract
The objects of property loan agreement-induced relations may be financial and physical
matters, but most oftenly Vietnamese currency, The nigid interess rate ceiling (IRC)
of 20% per year in the current law has created a relatively big gap with the average
interest rate in the market of banking institutions. Thercfore, the researdh aims to
contribute to the construction of aim to contii at the goal of constructing a healthy,
effective credit system.
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1. Thyc trang quy dinh vé tran lai suit trong quan he hop dong
vay tal san

1.1. Quy dinh theo Bg Indt Dan sy nam 2015

Theo B6 luit Dan sy nim 2015 (BLDS nam 2015), c4c bén ty thda
thuan 1ai sudt nhung khéng duge vugt qué 20%/ nim cua khodn Gén vay.
Trusng hgp giao dich khong xic dinh ro 1ai suit va ¢6 tranth chip th 1a
suat duge xdc dinh bing 50% muc néu rén (Pién 468 BLDS nam 2015).
Bing quy dinh nay, nhi lim luat dan syt da thiét lap co ché cho phép cic
bén ty théa thuin i suit, dong thsi 4n dinh lii suit cho vay tdi da (con
goi Ia “tian 1ai sust” - goi tit TLS) dé bdo v¢ quyén lgi bén vay, phan lai
sudt vugt mic 31 da nay néu bén cho vay di nhan thi duge it vao tign
g6c, con du thi dugc tra cho bén vay.! Mifc lai ndy con 12 ¢ 56 dé 4n dinh
lai sudt do chim thuc hién nghfa vu thanh todn trong cdc hoat dong kinh
doanh (khodn 2, Bigu 468 BLDS nim 2015; diém a, khodn 1, Preu 13
Nghi quyér s6 01/2019/NQ-HDTP nghy 11/1/2019 hudng din dp dung

T Ditu 9 Nghy quyét s 01/2019/NQ-HDTP.
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mot 6 quy dinh ctia phdp luac ve 1ai, 1ai suat, phat vi pham); truy cifu wrich
nhiém hinh sy (d8i vdi hanh vi cho vay vugt gip 05 nim [3n l sudt cho
pheép va thu Igi bit chinh rén 30 triéu dong theo Digu 201 Bo luat Hinh
su ndm 2015 (sita ddi, bé sung nam 2017)). Ngoai ra, rong linh vuc thanh
todn thuong mai, 1ai suit cham thuc hi¢n nghia vu thanh todn dia theo
14 sudt mung binh do cdc ngan hang thuong mai (NHTM) trén dia bin
n dinh (Bieu 306 Lust Thusng mai nam 2005). Trong linh vic cho vay
ngin hang, 1ai suit do cdc bén thda thuan (khoan 2, Diéu 91 Lugt Cic T3
chute dn dyng nam 2010 {stra déi, b sung nam 2017)).

Ciu mic 11 suit nhu wén da a0 ra sy bat hop ly giva lai suit on dung
trong dan sy va ngin hang cing nhu vdi cic linh vite kinh € ¢6 lgi ich
wtong dong. Ching han, 1ai suit do vi pham nghia vu thanh todn (thusng
mad) 4p dung theo lai sudt cho vay ctia cic NHTM, nhung & linh vuc kinh
doarth v&u di ¢6 ciing dic diém d6i tuong va lgi ich (Igi nhujn), thi gin
nhu kbong dé cap. Tuong ty, hoat dong cho vay tiéu ding la quan h¢
dan sy, dugc nhiéu nudc tén thé gidi duta vio didu chinh trong luje dén
sy, thudng ¢6 dp muic TLS (vi du: theo muc 491, Chuong 2 BLDS Buc
thi TLS cho vay tiéu diing Ia 8%/ nam; theo Chudng I Bo lujt din sy vi
thuong mai Thdi Lan Ja 15%/ nam), tuy nhién tai Viét Nam thi lai khong
bi dp TLS, cdc bén cho vay tieu diing dugc tf do théa thuan, pham vi can
thi¢p ctia Nha nudc dé blo vé quyén 1gi bén vay “yéu th€” rit han hep.

Thuge dién thye thi quy dinh TLS 20%/ nim tif nim 2017 (théi diém
BLDS nam 2015 ¢4 hi¢u hyc) dén nay da cho thdy: (i) cdc nghla vu hoan trd
khoin vay (n¢ gdc) dugc quy dinh khd cu thé 6 rang, khodn tign vay niy
khong chay d6i trong sudt thsi han hep dong, ké ca khi gid tr ban diu ¢6
bi truge gis so véi thi rudng; (i) quy dinh cing nhic TLS 20%/ nim ctia
khoin dén vay di thé hién su bit hgp Jy ding lo ngai khi dugc dat trong
mé6i quan hé vai lai suit cho vay trong linh vitc ngan hang hién harh.

Xét vé béi canh, khi cdn [a du thio, ban soan thio BLDS lic biy gis
¢6 dua ra 02 phuong dn cho tinh hudng nay:

Phuong dn 1: lai sudt theo théa thuan khong dugc vior qué 20%/ nim
cua khoin dén vay;

Phuong dn 2: 1ii sudt theo théa thusn khong duge vuge qu 200% la
suft ca bin do Ngin hang nha nudc (NHNN) Vigt Nam cong bs. Tuy
nhién, thoi diém dé, nganh ngin hing trén thyc t€ khong con dieu hanh
1ai sudt theo lii sust co bin (cho dir phdp luat vin con quy dinh theo khosn
1 Dizu 12 Luat Ngan hang nhd nude 2010)° nén Phuong 4n 2 khong duge

T Dy thio B0 Tt Ditn s inh Quoc hoi thong qua kY hop thi 10 Qe hoy ki X1, hing
1072013, tu  hup://dushaoonline.quochoi.vn/DuThao/Lists/DT_DUTHAO_LUAT A
Deil aspx?leemlD=588& Tabindex=1&LanlD=1163, ruy edp ngay 27/7/2019. -

> Theo auy dinh my, NHNN cong b6 Bi suf co bin v c4e Iea) B sutt khic d¢ dizu hnp
chinh sich tin t6, chang cho vay ang li
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quan tam lya chon. Song véi Phuong dn 1, viéc 4n dinh TLS theo nhung
tieu chi nao lai khong dugc cdc nha soan thio lujt de cap.

2.2. Quy dinh trudc khi Bé ludgt Ddn sy ndm 2015 c6 higu luc

2.2.1. Quy dinh theo BLDS nam 1995

Trong giai doan thyc thi BLDS nim 1995, phdp luat din su cho phép
cdc bén ny théa thuin lai sudt nhung khong duge vugt qud 50%/ nam lai
sudt cao nhit do NHNN quy dinh déi vdi loai cho vay tuong ung (khoin
1 Pigu 473). Vio thai diém d6, NHNN vin thyc hién chinh sich diéu
hanh 1ai suit Mreu 18 Lujt NHNN Vier Nam nam 1997). Thyc t€ dén
ngay 02/8/2000, NHNN mdi ban hanh Quyét dinh s§ 241/2000/QD-
NHNN cong bé lai suft co ban, cho phép céc t8 chuc tin dung (TCTD)
dugc cong bién do ¢ 0,3 - 0,5%/ thing dé Iam co s6 tinh lai suit cho vay
theo thj wusng. Pay la giai doan h¢ théng ngan hing hoat dong theo mo
hinh méi dugc chuyén déi thinh phdp nhan kinh t&,* song Nha nudc vin
duy tri kiém sodt chit ché lai sust.

Quy dinh v lii sudt trong dan sy néi chung, HDVTS né1 néng lic
biy gits d4 thé hién dugc uu diéin 1a dya theo 1ai sust cho vay cvia cdc ngan
hang (cho du lai sudt nay c6 sy can thiép ctia Nha nuéc), tudng ung véi
titng ky han vay, Ia budc tién bé ding ké trong céng tic xay dung luat theo
hudng lién nganh, bio dim hai hoa cho cic g1 (ch phit sinh g1 cic giao
dich cd trong vi ngoai ngan hang. Tuy nhién, diém han ch€ cta quy dinh
rén 12 bugc cdc bén hop dong, co quan @i phin cang nhu cin b nghieép
vu ngan hang, phdi tham khdo lai sudt theo cic ky han vay tuong wng, han
muic cho phép dp tran 1ai sust.

2.2.2. Quy dinh theo BLDS nam 2005

Giai doan ndy, 1ai sudt c6 nhang khdc biét co ban. Cy thé, néu nhu theo
BLDS nim 1995, cdc quy dinh cho phép dp dung lai sust cao hon 50% lai
sudt cho vay ctia ngan hang, thy dén BLDS nam 2005 Ii sust co ban dugc luat
héa (khodn 1 Diéu 476 BLDS nam 2005). Nha lam lujt tép ruc 4n dinh TLS
cho vay rong pham vi khéng vugt qud 150% lai sudt co bin (mic du ude
dé6 theo Quyét dinh s& 546/2002/QD-NHNN ngay 30/5/2002 ctia Thong
ddc NHNN, 1ai suit cho vay dugc thitc hign theo dinh hudng thi muong).
Quy dinh trén vé hinh trung tao ra nhing bit hep ly khi dit trong méi quan
he voi phdp luar chuyén nganh ngin hang. Theo d6, lii suit cho vay khong
dugc trd vdi cdc quy dinh ditu chinh lat suit cia quan hé HDVTS. bigu
ndy da tao ra sy mau thudn khi lai sust théa thuin cho vay trong ngin hang
khoéng con nim trong khuon khé hgp phdp, thim chi v6 hiéu héa néu phan
théa thugn dé vuget qud quy dinh cho phép trong lude dan su.

T Thukt ngn duoc e cip kb hoat dong ngin hang theo y2u cu th miaing, Kl d6 cdc quy dinh cta

luae dan sy 43 0ép ¢in dua theo quy luat dizu chinh ny. Theo tu lign: NHNN - T4 chuc hop tic
kg thude Dutc, Nedw ltang tnung rong va NHTM mgt s mude, Nxb The gion, 1997, w. 111
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Dé giai quyét, c6 y kién v& gidi phdp dnh thé: “tdng lai sudi o ban. .. 3
bdo ddni cho cdc hap ding tin dung va vay von khdc c6 theé ap dung 1ai sudt t5i da lén
18 khodng 1,5%/ thang...”.*> Song theo tic gia, viéc 1ai sust co ban hén e
thay di, wong thai gian ngin sé kéo theo nhing tic dong dén lar suat huy
dong, quyén loi cta cdc nha diu ne vay vén ngan hang, giy mit n dinh
thi trudng tien té. That vay, tit ngay 01/10/2008 dén ngay 22/12/2008,
NHNN cong b6 5 lai suit co bin khac nhau tit 14%/ nam xuéng 13%/
nam, 12%/ nam, 11%/ ndm roi vé lai lai sust thip hon 8,5%/ nam. Thuc
trang nay 16 rd diém yéu trong chinh sach tién re.

2. Su phu hop gitra Jai sudt cia hgp dong vay tai san (dan sy) va
lai suat thoa thugn theo chd truong ty do hoa Jai suat trong linh
vuc ngan hang

2.1. M6i quan h¢ phdp ly v2 1ai sudt gifia hai dang hop dong

Lis sudt quan hé tin dung ngan hang phan inh nhu ciu thic t& nhat
cua thi gudng, Bén canh dé, nha lam ludt da nhin nhin nhu cau khéng
thé thi€u ctia tfn dung trong nhan din trong digu kién ngudn vén un dung
ngin hing vin con han hep, khit khe vé thi e cang nhu digu kién raing
budc khd phuic tap.

Theo tic gi4, lai sudt cho vay ctia cdc ngin hang hoin toin ddp ung
tinh linh hoat ctia la1 suat, phiy hgp cdc lgi fch co bin trong din su néu cin
ai vao dé dm nén ting in dinh 151 sust (HDVTS). Khi d6 phii xét dén
vigc hya chon mé hinh ngin hang nao cho phit hgp vi diic thii cdc ngin
hing theo lujt Viét Nam hién nay ¢6 ca nhiing 16 chitc tin dyng phi ngin
hang, cdc cong ry tai chinh cho vay tiéu ding hoat dong theo nhimg dic
thit riéng vai nuic 14i cho vay khd cao, gdy nthiing phan 1ng trdi chigu trong
du luan thei gian gan day.

Nhu vy, quan hé phdp ly gitta 1ai sust hai dang hop dong nay I khong
thé thiéu, nhung khong thé don thuan chi 13y 1ai sust cia mot TCTD hoic
doanh nghiép nao ddy trén thi mudng phit hinh i phiéu c6 o ki bin
can cu 4n dinh lai sudt trong dan syt. Digu can hiét cta viec nghién ciu I
phai ¢ nhiing tiéu chi cu thé khi tham chiéu lii suit cho vay ngan hang dé
in dinh lai sust HDVTS sao cho hap ly, khoa hoc.

2.2. Nhitng can ci phap ly dn dinh i sudt trong quan h¢ hgp déng vay
tai sdn

Tit thyte uén néu trén, thiét nghi 1ai sudt quan h¢ HDVTS phai khdc
phuc co bin nhiing nhugc didm nhu dudc de cap. iy I vin d kho
khin, vi qud trinh soan thio luic vin con ton tai nhing quan diém khac
5 Truong Thanh Dutc, Vi dt far cufi co ban v guy dnh Ui sadt o vay kivéng dute it qua 150%,

i sudt o bin, 2005, hups://arvew sby gov.un/webcenter/portal/vi/menu/m/apph/tcnhs
tenh_chidetleft Wi, truy cap ngay 27/7/2019.
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bi¢t, tham chi déi lap nhau.®

Ve phuong dién kinh €, lai sudt cho cdc khodn vay khong dp dung
bi¢n phdp bio dim thanh todn sé¢ cao hon vi nhigu rii ro so vdi khoin vay
¢6 bio dam. Trong chitng myc nhit dinh, Nha nude vin khuyén khfch
dua v6n nhan rdi trong din vao kinh t€, thuc diy san xuit ddi séng. VI vay,
theo quan diém cua téc gia, duy i li suit quan h¢ HDVTS dua trén lai
sudt cho vay trong linh vitc ngin hang Ja hop ly, vin bio ddm quyen Igi ctia
ngudi cho vay dan sy, thay vi §n dinh cing nhic TLS nhu quy dinh hién
nay. Bing chung a xuyeén suét cic quy dinh tai BLDS nim 2015, lai sudt
dugc xay dung dua vao 14i suit cho vay trén thi trudng ctia cic ngan hang,
chit yéu ]a NHTM. Khi x4c dinh lai sudt cho phép, nha Jam luat Viet Nam
thudng an dinh c4 lai phat vi pham cham thanh todn bing 150% khoin
n¢ géc (nganh ngin bing dimg thuit ngtt “chuyén ng qud han”). Viéc
dp dung ndy c6 thuin lgi nhit dinh trong dan sy, vi linh vyc niy thudng
khong xic dinh thai han thanh todn, cin ct dé chuyén ng qu4 han (khdc
vdi linh vygc ngan hing, cho vay phéi 4n dinh thai han vay té rang dé thyc
hién cdc nghia v hoan d cang nhu digu tiét nguon vén).

D1 vai lai sust cho vay (ngin hing), néu don thuln chi dua trén mot
vai giao dich tit d6 dua ra cdc s6 liéu, ddnh gid 13i suat dé tham chiéu la chua
¢ ca s6. Bd1 lg, cic ngin hang ton tai trén thyc € gdm nhidu loai hinh
kinh doanh khdc biét: 1ai suit ctia cic NHTM c6 kiém sodt chit ché cia
Nha nudc thong qua kiém sodt lii sust huy dong vén, phin dnh tuong dé1
tin dung thj trudng, thy vio khodn vay d6 ngin han hojc dai han, lai sudt
ndy hién nay dao déng it 9-10,5%/ nim. 3 linh witc cho vay Géu dung,
cdc gidi han vé lai suit eén thyc t€ vin dugc dit ra § muc do nhit dinh, cdc
bén ty théa thuan lai suit & muc 3,58%/ thang.” C4 biét ¢ udng hgp cho
vay lén dén 6,06%/ thing® (tuong duong 42,96%/ nim hay 72,72%/ nim);
13 suit cva cdc t8 chuc i chinh vi mo cho vay tn chdp & muic khoing
2,0%/ thing (tuong ducng 24%/ nam). Ngoai ra, thi trudng tin dung ngin
hang vin duy i chinh sich Jai sudt cho ngusi ngheo, ngusi khé tiép can
tin dung véi cdc mic lii wu dai.

Trong vin d& nay, la1 sudt cia cdc NHTM (chiém ty trong Idn, chd
yéu ctia hé théng ngan hang) phin 4nh ré nét quy luic thi trudng thi quan
hé tin dung téu diing, khodn vay nhd, khéng cé bio dim, do nhung tic
déng i ro nén lai suft thudng rat cao nhu cdc nghién citu phin 4nh.’
¢ D8 Vin Dar, "Lat suft tn cho A Kmh nghi¢m nude ngods viv hudng sua déi BLDS", Tep

ohi Nl i dp phip, 5 15,

7 Hop ddng tin dung B Si33 17555 g?’ 12182014, 15 sutt Cong oy i chinh H cho ong

Suv;ny? 8067/ thing theo Bin dn s 96/2017/DS-ST ngay 07/9/2017 Toa 4n nhin din
5 Bin dn s6 410/2018/DS-ST ban hinh ngay 4/9/2018 ciia Toa dn nhin din Quin 10, TP. Hd Ch(

Munh, hups://congbobanan. toan.gov.vn/20292984t | cvn/chi-net-ban-an, muy cip ngly 28/7/2019
9 Edward K. Reed - Edward K. Gill, Commercial Banking, Prenuce Hall, 1989, tr. 202
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Tuong o viy, lai suit cta cic t6 chiie ti chinh vi me, my cao hon 131 suft
ctia NHTM, nhung cé phin bu dip nhimg ri ro do mét vén." .

Nhu vay, theo tic gid, viéc so sinh dich dén cuéi ciing la dua 12 lat
suat hop ly nhit, khong chi don thuin dya vao lai sudt cho vay mung b‘mrh
ctia cdc NHTM nhu dang dp dung (Diéu 306 Luat Thucng mai nim 2093;
Dieu 11 Nghj quyét s6 01/2019/NQ-HDTP). Vi nhung dénb gif &
thi€t nghi, phdi dya trén lai sudt trung binh hang nam (binh quan) cda ¢
ngan hang mdi phu hep vi thé hién nhu ciu, quyén wi do théa thuin lai
suit erén thi muong, khong dp dung riéng ngan hang nio, ké c4 do Ia nga0
hang qudc doanh hoac do it nhin bé von diu tu.

3. Kinh nghi¢m ap dung lai, lai suat trong quan h¢ hop dong vay
tai san theo phdp luat nudc ngoai .

Nghi¢n cuu lai sust HDVTS theo phap luat cia cdc nudc én thé gidi
gidp dinh vj lai sudt hgp ly, tit d6 nit ra nhung kinh nghiém c6 gid ui rong
béi cinh Viét Nam hién nay.

- Quy dinh theo hé théhg lugt thanh van (civil law): cdc quy dinh cho vay
¢6 su tuong dong nhu phdp lugt Viét Nam. Bén canh cdc khodn vay din
sy chiu sy dizu chinh cta Luac Hdp dong Trung Quéc,'" BLDS Due,"”
cdc khodn vay tif ngin hang chfu sif digu chinh cua lujt chuyén nganh ndy
(Digu 37 Lugt NHTM Trung Quéc nam 1995, Digu 2, 3 Lujt vé nganh
tin dung Pric)." V@ lai suit theo HDVTS, cdc nudc ¢6 quy dinh nhu sau:

Toi Trung Quér. theo Dréu 204 Luat Hop dong théng nhit Trung
Quée thi lai suskt do ngan hang 4n dirth,' trong hoat d¢ng cho vay ngin
hang, 13 suidt cho vay cong duge thuc hién theo hudng ty do héa hoan
toan (rit nim 2013).

Tai Buic. Diéu 488, 489 BLDS Putc cho phép cde co quan thie thi
phidp lut duge digu chinh lai sust theo lai sust co bin do NHNN #n dinh
(Ditu 247), dudc coug b6 vao thing 1 va thing 6 ctia méi nam (vi du: ngay
17172006 131 sudt nay Ta 1.37%; 1/7/2006 1 1.95%).1* Rieng phip luat Diic
quy dinh lai sudt phac vi pham 4n dinh ¢6 gigi han nuong déi thip, chi 5%/
nim (khoan 1 Digu 288) duge tnh aen 1ai suit co bin (dip dung ci vi pham
D& v6i i suft huy dong vén tif cde doanh nghiep khong c6 chic nang kinh doanh ngin

hing. }ai sudt nay thudng cao hon 1 sudt cho vay, song rg o o khong d
ke, e gia b vict khong de cip. Y. song el o €0, chiém 1y rong khong ding

" Chinese Conmsct Law (Ludt Hop d3ng Trung Quéc), hueps://wwaw wipo.int/edocs/lexdacs/
taws/en/en/cnl 37en.pdf. truy cip ngay 11/6/2019.,

" Geman Civl Cade, hetp //Wwwv.gesetze-mointemer.de/englisch_bgh/enghsch_bgb.pdr
iy edp nghy 01/8/2019, ! ;

3 NHNN - Té chic hop tic ky thuie Duc, sdd, wr. 387 - 404,

'+ Ditu 204 Ludc Hop dong Trung Quéc,

" Xem. Public roace of 29.12.2003, Fed Gazette 2006 no. 1 p. 2; public nouce of 27.6.2066, Feg
Gazere no. 119 p. 4754), xem ti: hap.//www fd ulb\x)’l.pl/\\’p—conu«m/uplmds/zo1-\/lZ/Congo_
Civil-Alenio-BGB-German-Civil-Code-BGB-cnglish-verson.pdf, oy cap ngdy 11/6/2019
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thanh todn trong cdc linh vuc kinh doanh, thuong mai). Dy Ia su khdc biét
Vi tai Vit Nam viéc phat vi pham chiam thuc hién nghia vu thaoh todn
trong linh vyc nay khd cao, cc bén cé thé théa thuan muic phat lén dén
150%/ niim i1 sudt cho vay ctia cdc ngin hang thuong mai.

Tai Phdp: céc quy dinh cho vay din sy cho phép cdc bén théa thuan

1ai sust (Oreu 1907 BLDS Phdp).'®

- Quy dinh theo hé théng thong ludt (common law): cdc quy dinh dugc
hinh thanh tif c4c 4n le. & My, i cic lién bang, quy dinh TLS cho vay da
dugc bai bd vao nim 1978, hién chi ton tai & mot vai tiéu bang. G Anh,
céc bén duge ny do thoa thudn lai sust.” Khi gidi quyét manh chip, toa dn
theo h¢ théng luat nay thudng dua trén Jai suit duge nha nudc céng bé
theo dinh ky 6 thing hoic hang nim, 4p dung cho c4c giao dich trong cic
quan h¢ din sy, hoic cic hoat dong c6 lién quan dén lai sudt, thudng dugc
cdc tda dn dia phuong tham chuéu (Toa xu Wales, Anh; Toa Wisconsin,
Hoa Ky; Tda téi cao Singapore).'®

- Quy dinh gia Nguyén tdc hgp dong thuong mai quét € (PICC):"® khoin
2,3 Ditu 7.4.9 thi oy nghia vy thanh codn fa “1ai sudt trung binh cho vay ngdn
han cia ngdn hang bang ddng tién thanh todn”, trudng hop cham thanh todn
ma gy ra thiét hai I6n thi bén vay con phai boi thudng thiét hai.

V6i nhting vi¢gn din, phin tich trén, ¢6 thé thiy céc quy dinh ctia phdp
lude nudc ngodi nhin chung vin ldy lai suit cho vay binh quan ctia ngin
hang lam nén ting, theo dinh k¥ nhit dinh dé bio dim quyén loi cdc bén,
ké ¢4 khi lai sust bién dong manh. Ddi chi€u cdc quy dinh theo phdp lust
Viét Nam minh chuing ring: lai suit cho vay din syt dp dung tran Jai sudt
cing nhic 20%/ nim, vé hinh ung nha lam luit di gat bé kénh tham
chiéu Jat sudt linh hoat khd quan trong trén thi trudng cia céc ngan hang,
di ngugc v6i chinh sich ai sudt theo kinh nghi¢m phdp luat quéc t&. Mot
s6 qudc gia ¢6 dn dinh TLS trong luar dan st (Th Lan, Puc), song quy
dinh ndy chi 4p dung riéng cho cdc khodn vay tiéu dung (consumer loan)
c6 nhing hgp ly nhit dinh, nhim bdo vé quy#n Igi cvia bén vay yéu thé,
khong xem diy la dang quan h¢ vay tai sin nhu theo phap lujr Vier Nam.

4. Pinh vi lai sudt hop ly xuyén sudt qua trinh thuc hi¢n hop dong
vay tai san

V6i TLS chénh léch khd ldn, cho du ¢6 trao quyén cho Uy ban
thudng vu Quéc hér quyét dinh ditu chinh lai sust nhing quy dinh nay

% Nhi phdp lud Viet - Phip, Bg Ludt Ddn su ata nde Cong hva Phdp, Nxb. Chinh trf quéc gi.
” D& Van Dau, 1idd

" Ngubn: hutp://wavw localcourt justice. nsw gov au/Pag:(/PncucL _procedure/interest_rites.
aspx: hups://www wicouns p 1p/d: pdf. htq;s //\vw\\
SUPTENIECOUTT.ZOV. sg/docs/defauh-source/defaule<h Uibrary /i _

vil-
direction_no_1__2007_58722d3322f6¢ccb9bOFI000IccI45.pdr, truy cap nl;\) 01/8/3015,
v Do Vign théng nhit nf phip quéc 1& (Umdroit) xudt bin nam 1994.


http://www
https:///vww
http://supremecourt.gov.sg/docs/default-source/default-document-hbrary/civil-proceedings/pracHce_
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thiéu kha thi rong tinh hinh ban hanh, sia d8i lui¢ ¢ Viét Nam von di
phii theo thi te kéo dai, phic tap. Né&u khong c6 sy can chiép quyét Iét
ctia nha lam lujt hojc ¢ nhiing bién dong trén thi oudng aen t¢, quy

nay kho nhan duge nhong quan tim thda ding.

Tai thoi diém duy thio stra déi BLDS (thai diém nam 2015), nha lam
luge di ludng trude h¢ qua néu dp dung cuing nhic TLS theo muc dugc
vien din. Lanh dao nginh ngan hang khi My y kién du thio c6 dé xudt TLS
20%/ nim, nhung chi 4p dung d6i véi quan he vay mugn vit, khong de
cap giao dich cho vay bing dong Vier Nam.? Nhing phan tich trén cho
théy, lo ngai nay hoan toan cé co s8. Theo thong ké wong khodng thoi
gian hai nam gin day (giai doan tit khi BLDS 2015 ¢6 hiéu lc), mit bing
12i suit trén thi mudng tizn té awong déi 6n dinh, lai sudt cho vay ctia cdc
logi hinh ngin hang 6 syt khdc biét nhu da duge dé cap. L sudt cho vay
binh quan (khong chi déng cdc NHTM nhu Bién 306 Luat Thuong mal
ndm 2005), tic gid tam Iy lai sudt do Uy ban gidgm sdt @i chinh qudc gia
J1 ¢g quan chuyén mén thuoc Chinh phti cong bé theo dinh ky va hang
nam lam cin cu d6i chi€u. Theo d6, 1ai suit cho vay binh quan nam 2018
khoing 8,91% (nam 2017 1a 8,86%).”" Lii sudt n¢ qud han bing 150%,
tuong ung nim 2018 la 13,36%/ nim, nam 2017 12 13,29%/ nim. Trong
khi dé, TLS quan h¢ HDVTS duce in dinh cho phép 4p dung lén dén
20%/ nam la bdt hop ly. Tai théi diém hién nay, quy dinh nay wo ra do
venh khd 16n 1ai sust gita hai linh vie nhy, nguy cd cdc ¢d nhan, 6 chuic
“bit tay” véi cén bo tin dung ngan hang di vay ngan hang vdi la sudt thip,
cho vay lai trong dan sy vdi lai sudt cao hon dé huéng lgi. Sy chénh lech
lai sut khd 16n nhu vién din @én cung kéo theo nhung hé lyy vé lai suat
cham thanh todn trong cdc linh vyc kinh doanh. Trén ly thuyét, i suit ty
do trong linh wvitc ngan hang ¢4 thé cao hon muc 20%/ nim trong dan su
nhut hi¢n nay, song & chiéu tic dong nguac lai, khi dé sé nly sinh tinh trang
dn dung dan su bj i dong vi cho vay sé khong hi¢u qu, hoic cic t8 chuic,
cd nhan ¢6 vén sit dung vao cic kénh diu w khic...

Can nhin nhin ring, tuy ¢n tai hai hé théng tn dung nhung phap
luit quy dinh khong cho phép cdc cd nhin, t6 chic lam dyng thujt ngit
“ngan hang” cho céc hoat dong clia minh. Vi viéc in dinh 14 suit, cong
nhu BLDS nim 2015 cho phép dp dung phdp lujt lien quan, quy dinh nay

R o i 0 th O 2073 g e 6 v che goan

vn/pages/tien-te-bao-hiem./2015-08-24/ngan-hang-nha-nuoc-dc-nghi-khong-ap-tran-lat

suar-cho-vay-23830.aspx, truy cip ngay 28/7/2019.

B Uy ban Gidm st t chinh quéc gia (NFSC), Bdo o :e'nﬁ quan vi thi tnong tar chink nam 2018,
hitp://nfic. gov.vn/wp-content/uploads/2018/12/BC-Public-t%E1 UBA%A 1 1-HYE 1 %BBY%991.
thE 1B AS6A30-26CI%A0-website-Y4E 1%BE%AGy-ban_191218 pdf.  hup://nfic.gov.vo/

wp-content/uploads/2018/ 12/BC-Pubbc-t%E1%BA%A 11-HAE1%BBY%99) th%E | % BA%A30-
VHCI%AD-website-%E1%BB%A6y-ban_191218.pdfl muy cip ngay 29/7/2019,


http://nfic.gov.vn/wp-content/uploads/2018/12/BC-Public-t%E1%BA%A1i-H%E1%BB%99ith%25El%BA%A3o-v%C3%A0-website-%25El%BB%A6y-ban_191218pdf
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khong nhing tao ra nhing bit hop ly trong ciu tmic 14i suit giva cdc linh
vilc, ma cdn nguy co lgi dung di vay ngan hang dé€ cho vay lai kiém 131,
thim chf dio ng ngan hang, di ngugc lai chi rucng dua vén vio sin xuit,
kinh doanh. Lo ngai nay ¢6 cd 58 khi mdi day nginh ngin hang da ¢
khuyén cdo nghiem cim tin dung den, cé d& cp sy tham gia ctia cdc cén
bé, nhan vién tin dung ngan hang, theo Quyét dinh 56 1178/QD-NHNN
trién khai Chi thi s§ 12/CT-TTg cta Thi nuéng Chinh phu.

5. Nhang giai phap, kién nghi

Vi phan tich, dinh gid v& nhting bat hop ly trén, tic gid d& xudt mot
sG gidi phdp, kién nghj nhu sau:

5.1. Gidi phdp hoan thign phdp Indt vé lai sudt quan h¢ hop dong vay tai sin

Mgt la, lai sudt HDVTS tham chiéin theo lai sudt cho vay binh qudn ca cdc
ngdn hang trén thi triong.

Quy dinh TLS nhu hién nay 1a khong r6 rang va khong khoa hoc,
ta0 ra syt bat hgp ly véi lai sudt cho vay trén thi rudng trong linh vitc ngin
hang. Do viy, vé lau dai, cin tién dén muc déu bd TLS vén di cing nhic,
thi€u thyic t€, tuan thi theo quy luit ty do l3i sust. Quy dinh nay néu duoc
thyc hién sé khic phuc gnh trang chénh léch 14 sudt, dong thsi bio dam
hi¢n thuc chit trong ty do héa lai sudt dugc Ding de ra ca trong va ngoai
linh vic ngin hang.

Hai la, lai sudt trong quan hé HDV'TS khong duoc vugt qud 150% lai sudt
cho vay binh qudn cia cdc ngdn hang trén thi tniong theo dinh ky 6 thang hodc hang
ndm do Chinh phit cong b8 (c6 du bdo bién dgng cia ky han tiép theo). Vi viec
tham chiéu li sust cho vay binh quin cua cic ngin hang, khong riéng ngin
hang nao theo dinh ky nhu trén, lai sust ctia HDVTS khi d4 sé hai hoa, ddp
\ing cho cdc nhu ciu vn linh hoat trén thi mudng dén t¢. Lai sudt nay trén
ly thuyét da bao gom cdc chi phf va Ioi nhuin kinh doanh, bio dim quyén
191 bén cho vay dan sy. Dong thsi, tic gid cang kién nghi cho phép cong
thém ty le 150%/ 1ai suit cho vay trong han, phir hgp vé: thong l¢ Viét
Nam, bu dip nhung thiét har (néu c6) ké ca khi bén vay cham thyc hién
nghia vu hoan trd. Quy dinh ndy coing sé khic phuc tinh trang khd khin ki
tinh todn 131 sudt (ké ca khi lai suit bién dong manh) gita cic bén dan sy va
¢ trong cong tdc gidi quyét tranh chdp, cdc quy dinh orudc diy da mic phai.
5.2. Gidi phdp nhdm dp dung théng nhdt quy dinh lai sudt cham thyc hi¢n
nghia vy thanh todn trong linh vuc kinh doanh, thuong mai cng nhu xit ly
8i pham cho vay ndng lii

- Di vdi quy dinh chdm thuc hign nghia vu thanh todn trong linh vyc kinh
doanh, thuong mai: Diy I linh vic khd rong, néu dinh nghia theo t6 tung
dan sy (Diéu 30 Bo lugt TS tung dan sy nim 2015) mét s6 giao dich trong
linh vic nay khéng dugc nha Iam lujt quan tim dé cap dén, ngay ci khi
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Nghi quyét s6 01/2019/NQ-HDTP duge ban hanh. Trong tudng hQP
viée dp dung cic quy dinh phip lujt chuyén nganh lien quan con nhuéy
cranh lugn, chiée nghi ¢in luat héa, théng nhit quy dinh vé lai suit cd oong
linh wyc kinh doanh, thusng mai vi ciing linh wijc ¢4 loi ich ruong dong:
Lai sust duge dp dung theo muic lai binh quan ca céc ngin hang (thay v
réng 03 ngan hang thuong mai nhu quy dinh hién nay), ousng hep ¢
bén khong théa thuin thl dp dung nhu quy dinh tai khoin 2, Piéu 468
BLDS nam 2015 (50% lai sudt wén).

- Do véi viec dinh heong lai sudt d€ xit Iy 16 cho vay ndng lar: Viéc digu
chinh quy dinh v& lai suit theo HDVTS tém cin vd) lii suit cho vay binh
quan meén thi trudng cda ngan hang sé xdc dinh khich thé bi xim hai hop
Iy nhim xur Iy t¢i pham cho vay ning lai, dong thai han ché tnh rang cic
déi wigng loi dung chenh léch 1ai suit khong dua von tmyc tép vao hoat
dong s3n xudt kinh doanh. @
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