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Torn tat 
Quan hi hpp dbng vay tai sdn (HD VTS) c6 ddi tuang la tiin, vdt song phd hidn vdn 
hdng ddng Viit Nam. Trdn ldi sudt 20%/ nam quy dinh cdng nhdc trong ludt hiin 
hanh khi thuc thi da hdc Id nhang bdt hpp If. T^i th'oi didm hiin nay, quy djnh dang 
tgo dd vinh khd ldn so vdi lai sudt cho vay binh qudn trin thf tru'ang ciia cdc ngdn 
hdng. Do vdy, viic nghiin ciiu, dinh vj tiiu chi hinh thdnh lai sudt eda quan hi hpp 
ddng ndy sao cho hap If, dua ra cdc kii'n nghi c6 ca sd khoa hpc con nham hudng ddn 
mgc dich xdy difng hi thdng tin dgng ldnh manh, hogt ddng co hiiu qud. 

Til khoa: lai sudt, trdn ldi sudt, ldi sudt cho vay, vay tdi sdn 
Abstract 

The objects of property loan agreement-induced relations may he fmancial and physical 
matters, hut most oftenly Vietnamese currency. The rigid interest rate ceiling (IRC) 
of 20% per year in the current law has created a relatively hig gap with the average 
interest rate in the matket of banking institutions. Therefore, the research aims to 
contribute to the construction of aim to contri at the goal of constructing a healthy, 
effective credit system. 

Keyivords: interest rate, ceiling rate, tending rate, property lending 
Ngay nhan bai: 20/12/2020 Ngay duy6t ding: 02/4/2020 

1. Thyc trang quy dinh vfe tr'an lai su^t trong quan ha hgp ddng 

vay tai san 

1.1. Quy dinh theo Bd ludt Ddn stf nam 2015 

Theo Bd luat Dan sfl nam 2015 (BLDS nam 2015), cac bfen tfl thoa 

thugn lai suat nhflng khdng dfldc vfldt qua 20%/ nam eda khoan den vay. 

Trfldng hdp giao dich khdng xac dinh ro lai suat va cd tranh chap thi lai 

suat dfldc xac dinh bang 50% mdc nfeu flrfen (Difeu 468 BLDS nam 2015). 

Bang quy dinh nay, nha lam luat dSn su da thifet lap cd chfe cho phfep cac 

bfen tfl thda thuan lai sua't, dbng thdi ah dinh lai su^t cho vay td'i da (cdn 

goi la "tran lai sua't" - ggi tat TLS) dfe bao ve quyfen ldi bfen vay, phan lai 

sua't vfldt mdc tdi da nay nfeu bfen cho vay da nh |n thi dfldc trfl vao tifen 

gdc, cdn dfl thi dfldc tra cho bfen vay.' Mdc lai nay cdn la cd sd de an dinh 

lai suat do cham thflc hifen nghia vu thanh toan trong cac hogt dong kinh 

doanh (khoan 2, Difeu 468 BLDS nSm 2015; difem a, khoan 1, Difeu 13 

Nghi quyfe't sd 01 /2019/NQ-HDTP ngay 11/1/2019 hudng dan ap dung 

^ Difeu 9 Ngh] quy^t sfi 01/2019/NQ-HDTP, 

mailto:khaianlaw@yahoo.com
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mdt sd quy dinh cua phap luat ve lai, lai suit, phat vi phgm); truy cdu trach 
nhifem hinh sU (ddi vdi hanh vi cho vay vfldt ga'p 05 nam Hn lai suat cho 
phep va thu ldi ba't chinh trfen 30 trifeu dbng thed Difeu 201 Bd iuat Hinh 
Sfl nam 2015 (sda ddi, bd sung nam 2017)). Ngoai ra, trong Hnh vflc ihanh 
toan thflOng mgi, lai sua't cham thuc hifen nghia vu thanh toan dUa theo 
lai suat trung binh do cac ngin hang thUdng mai (NHTM) trfen dia ban 
an dinh (Dieu 306 Luat Thfldng mai nam 2005). Trong linh vUc cho vay 
ngan hang, lai suit do cac bfen thda thugn (khoan 2, Difeu 91 Luat Cac T6 
chdc tm dung nam 2010 (sfla ddi, bd sung nam 2017)). 

Cau true lai suit nhfl tren da tgo ra sfl bat hdp ly gifla lai suat tin dung 
trong dan sU va ngan hang cflng nhfl vdi cac linh vUc kmh tfe c6 ldi ich 
tfldng dbng. Chang hgn, lai suat do vi phgm nghia vu thanh toan (thfldng 
mgi) ap dung theo lai sua't cho vay cua cac N H T M , nhflng 6 linh vflc kinh 
doanh vd'n di ed cung dac difem dd'i tUdng va ldi ich (ldi nhuan), thi ^ n 
nhfl khdng dfe cap. Tfldng tU, hogt ddng cho vay tifeu dung la quan he 
dan su, dUdc nhifeu nfldc trfen thfe gidi dUa vao difeu chinh trong hat dan 
sfl, thfldng cd ap mflc TLS (vi du: theo muc 491, Chfldng 2 BLDS Didc 
thi TLS cho vay tifeu dung la 8%/ nam; theo Chfldng II Bp lugt dan sfl va 
thfldng mgi Thai Lan la 15%/ nam), tuy nhifen tai Vifet Nam thi lgi khdng 
bi ap TLS, cac bfen cho vay tifeu dflng dfldc tfl do thda thuan, pham vi can 
thifep cua Nha nfldc dfe bao vfe quyfen ldi bfen vay "yfeu thfe"' rat han hep. 

Thuc rifen thuc thi quy dinh TLS 20%/ nam td nam 2017 (thdi diem 
BLDS nam 2015 cd hifeu lfle) dfe'n nay da cho thay: (i) eac nghia vu hoan tra 
klioan vay (no gdc) dUdc quy dinli kha cu thfe rd rang, khoan dfen vay nay 
khdng thay ddi trong sudt thdi hgn hdp dbng, kfe ca khi gia tri ban dau cd 
bi trUdt gia so v6i thi trUdng; (ii) quy dinh cflng nhae TLS 20%/ nam eda 
khoan tifen vay da thfe hifen sfl bat hdp ly dang lo ngai khi dfldc dgt trong 
mdi quan hfe vdi lai suat cho vay trong linh vflc ngan hang hifen hanh, 

Xet vfe bdi eanh, khi cdn la dfl thao, ban soan thao BLDS luc bay gid 
cd dfla ra 02 phflong an cho tinh hudng nay; 

Phfldng an 1: lai sua't thed thda thuan khdng dfldc vfldt qua 20%/ nam 
cua khoan tifen vay; 

Phfldng an 2: lai sua't theo thda thuan khdng dfldc vfldt qua 200% lai 
sua't cd ban do Ngan hang nM nfldc (NHNN) Viet Nam cdng bd.^ Tuy 
nhifen, thdi difem dd, ng^nh ngan hang trfen thUe te khfeng cdn dieu hanh 
lai suit theo lai suit cd ban (cho dfl phap luat vin cdn quy dinh theo khoan 
1 Dieu 12 Lu^t Ngin hang nha nudc 2010)^ nen Phfldng an 2 khdng dflOc 

- Du thao B<) luat Dan sii crinh Qudc hgi th6ng qua toi ky hop thiJ 10 Quoc h^i khoa XIII thane 
10/2015, tgi hctp://duthaoonlme.quochoi.vn/DuThao/Li5ts/DT_DUTHAO__LUAT/'Vie\v 
Detail.aspx?ItemID=588&Tab!ndex=l&LanlD=1163, truycSp ngay 27/7/2019. 

' Theo quy djnh nay, NHNN c6ng bd lai suft cO ban va cac loai lai suit khic d̂  difeu hanh 
chinh sach ti&n t§, chdng cho vay nJng lai 



quan tam lfla chon. Song vdi Phfldng an 1, vifec aii dinh TLS theo nhflng 
tifeu chi nao lai khdng dfldc cac nha Sdgn thao luat dfe cap. 
2.2. Quy dinh trudc khi Bd ludt Ddn su ndm 2015 co hiiu life 
2.2.1. Quy dinh theo BLDS ndm 1995 

Trong giai doan thUc thi BLDS nam 1995, phap luat dan sU cho phep 
cac bfen tfl thda thuan lai suit nhflng khdng dfldc vfldt qua 50%/ n im lai 
suit cao nha't do N H N N quy dinh dd'i vdi loai cho vay tfldng dng (khoan 
1 Difeu 473). Vad thdi difem dd, N H N N vin thflc hifen chinh sach difeu 
hanh lai suit ^ifeu 18 Lu^t N H N N Vifet Nam nam 1997). Thuc tfe dfe'n 
n ^ y 02/8/2000, N H N N mdi ban hanh Quyfet dinh sd 241/2000/QD-
N H N N cdng bd lai suit ed ban, cho phfep cac to chdc dn dung (TCTD) 
dfldc cdng bifen do tfl 0,3 - 0,5%/ thing dfe lam cd sd tinh lai suit cho vay 
theo thi trfldng. Day la giai dogn he thdng ngSn hang boat ddng thed md 
hinh mdi dfldc chuyfen ddi thanh phap nhin kinh tfe,'̂  song Nha nfldc vin 
duy tn kifem soat chat chfe lai suit. 

Quy dinh vfe lai suit trong dan sfl ndi chung, HDVTS ndi nfeng ldc 
biy gid da the hifen dfldc uu didm la dfla theo lai suit cho vay eda cac ngin 
hang (cho dd lai suit nay cd su can thifep cua Nha nfldc), tfldng flng vdi 
tflng ky ban vay, la bfldc tife'n bb dang kfe trong cdng tac xiy dflng luat theo 
hfldng hfen nganh, bao dam hai hoa cho cac ldi ich phat sinh tfl cac giao 
dich ca trong va ngoai ngan hang, Tuy nhifen, difem hgn chfe cua quy dinh 
trfen ]i bubc cac bfen hdp dbng, cd quan tai phan cflng nhfl can bo nghifep 
vu ngan hang, phai tham khao lai suit theo cac ky ban vay tUdng flng, han 
mflc eho phep ap ti^n lai suit. 
2.2.2. Quy dink theo BLDS ndm 2005 

Giai doan nay, lai suit cd nhflng khac bifet cd ban. Cu thfe, nfe'u nhfl thed 
BLDS nim 1995, cac qny dinh cho phep ap dung lai suit cao hdn 50% lai 
suit cho vay cua ngin hang, thi dfe'n BLDS nam 2005 lai suit cd ban dfldc lugt 
hda (khoan 1 Difeu 476 BLDS nam 2005). Nha lam luat tifep tac in dinh TLS 
chd vay trdng pham vi khdng vfldt qua 150% lai suit cd ban (mgc du trfldc 
dd theo Quyfe't dinh sb 546/2002/QD-NHNN n ^ y 30/5/2002 cua Thbng 
ddc N H N N , lai suit cho vay dfldc thuc hifen theo dinh hfldng thi trfldng). 
Quy dinh trfen vd hlnh trung tgo ra nhflng bit hdp ly khi dat trong mbi quan 
hfe vdi phap luat chuyfen nganh ngan hang. Theo dd, lai suit cho vay khbng 
dfldc trai vdi cac quy dtnh difeu chinh lai suit eda quan hfe HDVTS. Difeu 
my da tgo ra sfl miu thuSn khi lai suit thoa thuM cho vay trong ngan hang 
khdng cdn nam trong khudn khd hdp phap, tham chi vd hifeu hda nfe'u phan 
thda thuan dd vfldt qua quy dinh eho phep trong luat dan sfl. 

Thuit ngQ dugc dfe cap khi ho?t di?ng ngan hang theo yfiu cau thi tmdng, ldn do cac quy djnh ciia 
luat dan sy da tie'p can dya theo quy luSt diSu chinh nay. Theo tai liSu: NHNN - Ti3 chile hiJp tiic 
kythuJtDiJc, Ngdn hdng tmng uong va NHTM m0tsd'nudc, Nxh Th^gidi, 1997, tr. i l l 
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Dfe giai quyfe't, cd y kifen vfe giai phap finh thfe': "tdng lai sudt ea bdn. • • de 
bdo ddm cho ede hpp ddng tin dung vd vay vdn khde cd thd dp dung ldi sudt tdi da lin 
tdi khodng i,5%/ thdng... ".^ Song theo tac gia, vifec lai suit cd ban lifen tyc 
thay ddi, trong thdi gian ngdn se keo theo nhflng tac ddng dfen lai suit huy 
ddng, quyfen ldi cua cac nha dau tfl vay vd'n ngan hang, gay mat dn dinh 
thj trfldng tifen tfe. That vay, tfl ngay 01/10/2008 dfe'n ngay 22/12/2008, 
N H N N cdng bd 5 lai suit cd ban khac nhau tfl 14%/ nam xudng 13%/ 
nam, 12%/ nam, 11%/ nam roi vfe lgi lai suit thip hdn 8,5%/ nam. Thflc 
trang nay Id rd difem yfe'u trong chinh sach tifen tfe. 

2. Si:( phti hop giaa lai su^t ciia hop d6ng vay tai san (dan sfl) va 
lai suat thda thuan theo chd trflOng tn do hda Iai suait trong linh 
viic ngan hang 
2.1. Mdi quan hi phdp ly vi ldi sudtgi&a hai dang hpp ddng 

Lai suit quan he tin dung ngan hang phan anh nhu c'iu thUc tfe nhit 
cua thi trfldng. Bfen cgnh dd, nha lam lugt da nhin nhan nhu cau khbng 
thfe thife'u eda tin dung trong nhan dan trong difeu kifen ngubn vbn fl'n dung 
ngan hang vin cdn hgn hep, khat khe vfe thfl tî ic cflng nhfl dieu kien rang 
budc kha phflc tgp. 

Theo tac gia, lai suit cho vay cua cac ngan hang hoan toan dap flng 
ttnh hnh hogt efla lai suit, phfl hop cac ldi ich cd ban trong dan sfl nfeu can 
cfl vao dd lam nfen tang MI dinh lai suit (HDVTS). Khi db phai xet den 
vifec lfla chon md hinh ngan hang nao cho phu hop vi dac thfl cac ngan 
hang theo luat Vifet Nam hifen nay cd ca nhflng td chflc tin dung phi ngan 
hang, cac cdng ty tai chinh cho vay tifeu dung boat ddng theo nhflng dac 
thu rifeng vdi mflc lai cho vay kha cao, gay nhflng phan dng trai chifeu trong 
dfl lu^n thdi gian ^ n day. 

Nhfl vgy, quan hfe phap ly gifla lai suit hai dgng hdp dbng nay la khdng 
the thie'u, nhflng khdng thfe ddn thuin chi lay lai suit cua mdt TCTD hoae 
doanh nghifep nao diy trfen thi trfldng phat hanh trai phife'u co tra lai lam 
can cfl in dinh lai suit trong dan sU- Difeu can thifet cua vifec nghien cflu la 
phai ed nhflng tifeu chi cu thfe khi tham chife'u lai suit cho vay ngan hang dfe 
an dinh lai suit HDVTS sao cho hop ly, khoa hgc, 

2.2. Nhttng cdn cti phdp ly dn dinh ldi sudt trong quan hi hap d'dng vay 
tdi sdn 

Td thuc tifen nfeu trfen, thiet nghi lai suit quan he HDVTS phai khac 
phuc cd ban nhflng nhflde dife'm nhfl dfldc de cap. Day la van de khd 
khan, vi qua trinh Sdan thao luit vin cdn t5n tgi nhflng quan difem khac 

Truong Thanh DUc, Vdn di lai suA co bdn vd quy dmh ldi sudl cho vay khdng diioc mm qua 150% 
lai sudt CO bdn, 2005, https://w\vw shv gov.vn/webcenter/portah'vi/nienu/rm/apph/tcnh/ 
tcnh_chitiet?leftWi, truy cJp ngay 27/7/2019. 

https://w/vw


bifet, tham chi dbi lap nhan.^ 
Vfe phfldng difen kinh tfe, lai suit chd eac khoan vay khdng ap dung 

bifen phap bao dam thanh toan se cao hdn vi nhifeu rui rd so vdi khoan vay 
cd bao dam. Trong chflng mflc nhit dinh, Nha nfldc van khnyfen khich 
dfla vdn nhan rdi trong dan vao kmh tfe, thdc day san lOiit ddi sdng. Vi viy, 
theo quan difem cua tac gja, duy tri lai suit quan hfe HDVTS dfla trfen lai 
suit cho vay trong linh vflc ngin hang la hdp ly, van bao dam quyfen ldi cua 
ngudi cho vay din sfl, thay vi in dinh cflng nhic TLS nhfl quy dinh hifen 
nay. B^ng chdng la xuyfen sud't eac quy dinh tgi BLDS nam 2015, lai suit 
dfldc xay dung dUa vao lai suit cho vay trfen thi trfldng cua cac ngin hang, 
chd yfeu la N H T M . Khi xac dinh lai suit cho phep, nha lam lu^t Vifet Nam 
thfldng an dinh ca lai phgt vi phgm chJm thanh toan bSng 150% khoan 
nd gdc (nganh ngan hang dflng thu^t ngfl "chuyfen nd qua han"), Vifec 
ap dung nay cd thu^n ldi nhit dinh trong din sfl, vi linh vUc nay thfldng 
khbng xac dinh thdi ban thanh toan, can cd dfe chuyfen nd qua hgn (khac 
vdi linh vuc ngan hang, cho vay phai in dinh thdi hgn vay rd rang de thfle 
hifen cac nghia vu hoan tra cflng nhfl difeu tifet ngubn vbn). 

Dbi vdi lai suit cho vay (ngan hang), neu ddn thuan chi dfla trfen mdt 
vai giao dich tfl dd dfla ra cac sb hfeu, danh gia lai suit dfe tham chife'u la chfla 
cd cd sd. Bdi le, cac ngan hang tbn tai trfen thuc tfe gbm nhifeu Idgi hinh 
kinh ddanh khac bifet: lai suit cua cae N H T M cd kifem soat chat che eda 
Nha nfldc thdng qua kifem soat lai suit huy ddng vbn, phan anh tfldng dbi 
rin dung thi trfldng, tdy vao khoan vay dd ngan ban hoac dai hgn, lai suit 
nay hifen nay dao dbng tfl 9-10,5%/ nam. C) linh vflc cho vay tifeu ddng, 
cac gidi ban vfe lai suit trfen thuc tfe van dfldc dgt ra d mde dd nhit dinh, cac 
bfen M thda thuan lai suit d mdc 3,58%/ thing.' Ca bifet cd trfldng hdp cho 
vay Ifen dfen 6,06%/ thang^ (tfldng dfldng 42,96%/ nam hay 72,72%/ nam); 
lai suit cua cac tb chdc tai chmh vi mb cho vay tin chip d mflc khoang 
2,0%/ thing (tfldng dfldng 24%/ nam). Ngdai ra, thi trfldng tin dung ngin 
hang vin duy tri chinh sach lai sflit cho ngfldi ngheo, ngfldi khd tifep can 
tin dung vdi cac mdc lai flu dai. 

Trong vin dfe nay, lii suit cua cac N H T M (chifem t^ trong ldn, chd 
yfeu cua hfe thbng ngan hang) phan anh ro net quy luat thi trUdng thi quan 
hfe tin dung tifeu dung, khoan vay nhd, khbng cd bao dam, do nhflng tac 
dbng rui ro nfen lai suit thfldng rit cao nhfl cic nghifen cdu phan anh.^ 

'' D6 Van Dsi, "Lai suit tr^n cho vay Kinh nghidm nudc ngoai va hudng sda d^i BLDS", Tpp 
chi Nghiin Cliu Hp phdp, s6 15, nam 2010. 

' Hop dbng tin dung s<5 3425317852 ngay 12/8/2014, lai suat Cflng ty tai chinh H cho 6ng 
H vay la 6.06%/ thang. theo Bdn an sS 396/2017/DS-ST nmy 07/9/2017 T6a an nhan din 
Qu^n 8, TP. Hb ChlMinh. 

« Ban an sb 410/2018/DS.-ST ban hanh ngiy 4/9/2018 ciia Toa an nhin dan Qujn 10, TP. Hb Chf 
Minh, https;//congbobanan.toaan.gov.vn/2ta292984tlcvn/chi-ciet-ban-an. truy ĉ lp ng3.y 28/7/2019 

'•' Edward K. Reed - Edward K. GJl, Commeraal Banking, Prentice HaU, 1989. tr. 202 
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Tfldng tfl vay, lai suit cua cac td chflc tai chinh vi mb, my cao hdn lai suat 
cua N H T M , nhflng cd p h ^ bu dip nhflng rui ro do mit vd'n.'" 

Nhfl viy, theo tic gia, vifec so sanh dich dfen cudi cflng la dfla ra lai 
suit hdp ly nhit, khdng chi ddn thuUn dUa vao lai suit cho vay trung binh 
cua cac N H T M nhfl dang ap dung ^ifeu 306 Lugt Thfldng mgi nam 2005; 
Dieu 11 Nghi quyet sb 01/2019/NQ-HDTP). Vdi nhflng danh gii trfen, 
thiet nghi, phai dUa trfen lai suit ttung binh hang nam (binh quan) eda cac 
ngin hang mdi phu hdp vi thfe hifen nhu can, quyen tfl do thda thuan Jai 
suit trfen thi trfldng, khdng ap dung rifeng ngan hang nad, ke ca dd la ngan 
hang qudc doanh hogc do tU nhin bd vdn diu tfl. 

3. Kinh nghi€m ap dung lai, lai suSit trong quan he hop ddng vay 
tai san theo phap Iuat nilOc ngoai 

Nghifen cflu lai suit HDVTS theo phip luat cua cac nfldc trfen thfe gidi 
gidp dinh vi lai suit hdp ly, tfl do rut ra nhflng kinh nghifem ed gia tri trong 
bbi cinh Viet Nam liifen nay. 

- Quy dinh theo hi thdng lugt thdnh vdn (civil law): cic quy dinh cho vay 
cd sfl tfldng dbng nhfl phap lugt Vifet Nam. Bfen canh cac khoan vay dan 
sU chiu sU dieu chinh cua Luat Hop dbng Trung Qud'c," BLDS Ddc,'" 
cae khoan vay tfl ngan hang chiu sU difeu chinh cua luat chuyfen nganh nay 
ODifeu 37 Lugt N H T M Tmng Qubc nam 1995, Difeu 2, 3 Luat vfe nganh 
tin dung Ddc).'^ Vfe lai suit theo HDVTS, cac nUde c6 quy dinh nhfl sau: 

Tgi Tning Qudc. theo Difeu 204 Lugt Hop dbng thdng nhit Tmng 
Quoc thi lai suit do ngin hang in dinh, '̂* trong hogt ddng cho vay ngan 
hang, lai suit cho vay cflng dfldc thflc hien theo hfldng tfl do hda hoan 
toan (tfl nam 2013). 

Tgi DUc. Difeu 488, 489 BLDS Ddc cho phfep cac cd quan thuc thi 
phap luat dfldc difeu chinh lai suit theo lai suit cd ban do N H N N in dinh 
^ i e u 247), dfldc cdng bo vao thang 1 va thang 6 efla mbi nam (vi du: ngay 
1/1/2006 lai suit nay la 1,37%; 1/7/2006 la 1,95%).̂ ^ Rieng phap lugt Dde 
quy dinh lai suit phgt vi phgm an diiih cd gidi hgn tUOng dbi thip, chi 5%/ 
nam (khoan 1 Dieu 288) dflgc tinh trfen lai suit co ban (ap dung ca vi phgm 

'" Dfii vdi lai suat huy dbng vbn til cac doanh t^hiep khbng cd chiJc nSng kinh doanh ngfln 
hang, lai sua't nay thubng cao hOn Iai sua't cho vay, song nli ro cao, chi^ni t^ trpng khbng dang 
ke. tac gia hai vie't khong d& cap. 

" Chinese Contract Law (Lujt Hpp dbng Trung Qubc), https//%vww wipo.int/edocs/lexdocs/ 
laws/en/cn/cnl37en.pdf. truy cjp n^y 11/6/2019. 

I' Geman Civil Code, http//www.gesetze-im-intemet de/enehsch bBb/enghsch_bgb,udf 
truy ciip n^y 01/8/2019. b - s 

1̂  NHNN - Tb chUc hop cac ky thuat DUc, sdd, tr. 387 - 404. 
'•> Di&u 204 Lujt Hdp dong Trung Qubc. 
'= Xem. Public noace of 29.12.2005, Fed Gazette 2006 no. 1 p. 2; public nouce of 27.6.2006, Fed. 

Gazette no. 119 p. 4754), xem r?i: http,//www fd ulisboa.pt/wp-coutent/uploads/2014/12/Codigo,! 
Civil-Alemao-BGB-Genmn-Civil-Code-BGB-english-version.pdf; cmy cap n^y 11/6/2019. 

http://www.gesetze-im-intemet


thanh toan trong cic linh vflc kinh doanh, thfldng mai). Day la su khac bifet 
vi tai Vifet Nam vifec phgt vi phgm chim thuc hifen nghia vu thanh toan 
trong hnh vtic nay kha cao, cac bfen cd thfe thoa thu^n mflc phat Ifen dfe'n 
150%/ nam lai suit cho vay eda cac ngan hang thfldng mgi. 

Tgi Phdp: cic qfly dinh cho vay din sU cho phep cac bfen thba thuan 
lii suit ^ifeu 1907 BLDS Phap).'^ 

- Quy dinh theo hi thdng thdng ludt (common law): cic quy dinh dfldc 
hlnh thanh tfl cac an lfe. C> My, tgi cac Hen bang, quy dinh TLS cho vay da 
dfldc bai bd vao nam 1978, hifen chi tbn tai 6 mdt vai tifeu bang. C) Anh, 
cac bfen dfldc tfl do thda thugn lai suit. ' ' Khi giai quyfe't tranh chip, tda an 
theo hfe thbng lugt nay thfldng dUa trfen lai suit dflOc nha nfldc cdng bb 
thed djnh ky 6 thing hogc hang nam, ap dung cho cac giao dich trong cac 
qnan hfe din su, hogc cac boat ddng cd Hfen quan dfe'n lai suit, thudng dfldc 
cac tda an dia phfldng tham chifeu (Tda xd Wales, Anh; Tba Wisconsin, 
Hoa Ky; Toa tdi cao Singapore).'^ 

- Quy dinh cUa Nguyin tde hpp d'dng thuang mgi qudc td (PICC)-}'^ khoan 
2, 3 Difeu 7.4.9 thfl tu nghia vu thanh toan la "lai sudt trung b'lnh eho vay ngdn 
hgn cUa ngdn hdng bdng d'dng tvin thanh todn", trfldng hdp ch |m thanh toan 
ma gay ra thifet hgi ldn thi bfen vay cdn phai bbi thfldng thifet hgi. 

Vdi nhflng vien din, phan tich tren, cd thfe thiy cac quy dinh eda phap 
luit nfldc ngoai nhin chnng vin lay lii suit cho vay binh quin eda ngin 
hang lam nen tang, theo dinh ky nhit dinh dfe bao dam quyen loi cac bfen, 
kfe ca khi lai suit bifen dbng manh. Dbi chifeu cac quy dinh theo phap luat 
Vifet Nam minh chflng ring; lai suit cho vay dan sfl ap dung f^n lai suit 
cdng nhae 20%/ nam, vb hinh trung nha lam luat da gat bd kfenh tham 
chifeu lai suit lirih boat kha quan trong tren thj trfldng efla cac ngan hang, 
di ngfldc vdi chinh sach lai suit theo kinh nghifem phip lnat qudc te', Mdt 
sd qube gia cd in dinh TLS trong luit dan sU (Thai Lan, Dde), song quy 
dinh nay chi ap dung rifeng cho cac khoan vay tifeu dung [consumer loan) 
CO nhflng hdp ly nhit dinh, nhim bao vfe quyfen ldi eda bfen vay yfe'u thfe, 
khbng xem day la dang quan hfe vay tai san nhfl theo phap luat Viet Nam. 

4. Dinh vi lai suat hop Iy xuyen sudt qua tnnh thflc hien hop ddng 
vay tai san 

Vdi TLS chfenh Ifech kha ldn, cho dfl cd trao quyfen cho "Oy ban 
thfldng vu Qubc hbi quyfet dinh difeu chinh lai suit nhflng quy dinh nay 
"• Nha phap luat Viet - Phap, Bj) Ludt Ddn su aia nudc Cfng hba Phdp, Nxb. Chmh trj qubc gia. 
" Db van Dai, tldd 
'« Ngubn: http://www .localcourt,justice, nsw go vau/Pages/Pracdce_procedure/mterest_rates, 

aspx: ht:ps://wwwwicourtsgov/services/public/selfhelp/docs/mterestrate.pdf; https://\vww, 
supremecourt.gov.sg/docs/default-source/default-document-hbrary/civil-proceedings/pracHce_ 
direction_no_l_2007_58732d33G2f5eceb9h0fiD000fcc945.pdf; truy ĉ p n^y 01/8/2019 

" Do Vien thong nhat tU phip qubc t^ (Unidroit) xuat ban nam 1994 

http://www
https:///vww
http://supremecourt.gov.sg/docs/default-source/default-document-hbrary/civil-proceedings/pracHce_
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thifeu kha thi trong tinh hinh ban hanh, sda dbi luat d Vi^t Nam vd'n di 
phai theo thd uic keo dai, phflc tgp. Nfe'fl khbng cd sU can thifep quyet lifet 
cua nha lam luat hoac cd nhflng bife'n ddng trfen thi trfldng tifen tfe, quy dinh 
nay khd nhin dfldc nhflng quan tam thda ding. 

Tgi didi diem dfl thao sda ddi BLDS (thdi difem nam 2015), nha lam 
luit da Ifldng trfldc hfe qua neu ap dung edng nhic TLS theo mdc dfldc 
•vifen dan. Lanh dgo n ^ n h ngan hang khi liy y kife'n dfl thao c6 dfe xuit TLS 
20%/ nam, nhflng chi ip dung dbi vdi quan hfe vay mfldn vit, khdng dfe 
cap giao dich cho vay bang dbng Vifet Nam.^" Nhflng phan rich trfen cho 
thiy, lo ngai nay hoan toan cd cd sd. Theo thdng kfe trong khoang dic3i 
gian hai nam gan day (giai dogn tfl khi BLDS 2015 cd hifeu Iflc), mat bing 
lai suit flrfen thi trfldng tifen tfe tfldng dbi dn dinh, lai sfli't cho vay ciia cac 
logi hinh ngin hang cd sU khac bifet nhfl da dfldc dfe cip. Lai suit cho vay 
binh quin (khdng chi rifeng eae N H T M nhfl Difeu 306 Luit Thfldng mai 
n im 2005), tie gia tgm liy lai suit do Oy ban giam sat tai chinh qubc gia 
la cd quan chuyfen mbn thudc Chinb phu edng bb theo dinh ky va hang 
nam Mm can cd dbi chifeu. Theo dd, lai suit cho vay binh quan nam 2018 
khoang 8,91% (nam 2017 la 8,86%).^' Lai suat nd qua hgn bang 150%, 
tfldng flng nam 2018 la 13,36%/ nim, nim 2017 la 13,29%/ nam, Trong 
khi dd, TLS quan hfe HDVTS dflde in dinh chd phep ap dung Ifen dfe'n 
20%/ nam la bit hdp ly. Tai thdi difem hifen nay, quy dinh nay tgo ra db 
vfenh kha ldn lai suit gifla hai hnh -vuc nay, nguy ed cac ca nhan, tb chdc 
"bat tay" vdi can bd dn dung ngan hang di vay ngan hang vdi lai suit thap, 
cho vay lai trong din sfl vdi lai suit cao hdn de hfldng ldi. Sfl chfenh lech 
lai suit khi ldn nhfl vifen dan trfen cung ked theo nhflng hfe luy vfe lii suit 
c h ^ thanh toan trong cic linh vUc kinh doanh. Trfen ly thuyfet, lai suit tU 
do trong linh vUc ngin hang cd thfe cao hdn mdc 20%/ nam trong din sfl 
nhfl hifen nay, song d chifeu tac ddng ngfldc lai, khi do se nay sinh dnh trang 
tin dung din sfl bi d dgng vi cho vay sfe khdng hifeu qua, hogc cac td chflc, 
ca nhan cd vdn sd dung vao cic kenh dau tfl khic... 

Cin nhin nhan ring, tuy tbn tai hai hfe thbng tin dung nhflng phap 
luit quy dinh khdng chd phep cac ca nhan, td chflc lam dung thu^t ngfl 
"ngan hang" chd cac boat ddng eda minh, Vdi vifec in dinh lai suit, cung 
nhfl BLDS nam 2015 cho phep ap dung phap luit Hfen quan, quy dinh nay 

Hoang Yen, "SiSa BO lu3t Din sU: NHNN dS nghi chi ap nanlai suit 20%/ nSm dfii vdi cac quan 
h? dan sU ngoai ngan hang". Thai hdo Tdi chinh Online, 2015, http //thoibaotaichinhVietnam. 
vn/pages/tien-te-bao-hiem/2015-08-24/ngan-hang-nha-nuoc-de-nghi-khong-ap-iran-lai-
5uat-cho-vay-23830.aspx, truy c4p ngjiy 28/7/2019. 

'̂ Cy ban Giam sat tai chinh qubc gia (NTSC), Bdo cdo ling quan vi (hi tnidng tdi chinh ndm 20-18, 
http://nfic.gov.vn/wp-content/uploads/2018/12/BC-Public-t%E1%BA%A1i-H%E1%BB%99i-
th%El%BA%A3o-v%C3%A0-website-%El%BB%A6y-ban_191218pdf. http://n6c.gov.vn/ 
wp-content/uploads/2018/12/BC-Pubhc-iyoEl%BA%Ali-H%El%BB%99i-th%El%BA%A3o-
v%C3%A0-website-%El%BB%A6y-ban_191218,pdf, tmy cjp ngpy 29/7/2019. 

http://nfic.gov.vn/wp-content/uploads/2018/12/BC-Public-t%E1%BA%A1i-H%E1%BB%99ith%25El%BA%A3o-v%C3%A0-website-%25El%BB%A6y-ban_191218pdf
http://nfic.gov.vn/wp-content/uploads/2018/12/BC-Public-t%E1%BA%A1i-H%E1%BB%99ith%25El%BA%A3o-v%C3%A0-website-%25El%BB%A6y-ban_191218pdf
http://n6c.gov.vn/


khdng nhflng tao ra nhflng bit hop ly trdng ciu trde lai suit gifla cac linh 
vflc, ma cdn nguy cd ldi dung di vay ngin hang dfe chd vay lgi kiem ldi, 
th^m ehi dad nd ngin hang, di ngfldc lai chd trfldng dfla vdn vao san xui't, 
kmh doanh. Lo ngai nay cd cd sd khi mdi diy ng^nh ngin hang da cb 
khuyfe'n cad nghifem cim tin dung den, cd dfe cip sU tham gia eda cac can 
bb, nhin vifen rin dung ngin hang, theo Quyet dhih sd 1178 /QD-NHNN 
trien khai Chi thj sd 12 /CT-TTg eda Thu tudng Chinh phd. 

5. Nhutng giai phap , kifin nghi 
Vdi phin u'ch, danh gia vfe nhflng bit hdp ly trfen, tic gia de xuit mdt 

sd giai phip, kife'n nghi nhfl sau: 
5.1. Gidi phdp hodn thiinphdp ludt vl ldi sudt quan hi hop ddng vay tdi sdn 

Mdt la, ldi sudt HDVTS tham chidm theo ldi sudt eho vay b'lnh qudn eUa cde 
ngdn hdng trin thi trubng. 

Quy dinh TLS nhfl hifen nay la khdng rd rang va khdng khoa hgc, 
tao ra sfl bit hdp ly vdi lai suit cho vay trfen thi trfldng trong linh vUc ngin 
hang. D o vay, ve liu dai, c'an tifen dfen muc tifeu bd TLS vbn di cdng nhic, 
thife'u thuc tfe, tuan thd theo quy luat tfl do lai suit. Quy dinh nay nfe'u dflOc 
thuc hifen se khac phuc dnh trgng chfenh lech lai suit, dbng thdi bao dam 
hifen thflc chu trflong tU do hda lai suit dfldc Dang dfe ra ca trong va ngoai 
linh vflc ngin hang. 

Hai la, lai sudt trong quan hi HDVTS khdng dupe vupt qud 150% lai sudt 
eho vay binh qudn eiia cdc ngdn hdng trin thi tru'ang theo dinh ky 6 thdng hoge hdng 
ndm do Chinh phU cdng bd (cb du bdo bidn ddng ciia kf hgn tiip theo). Vdi vifec 
tham chife'fl lai Sflit cho vay binh quin eda cac ngin hang, khbng rifeng ngan 
hang nao theo dinh ky nhfl trfen, lai suit cua HDVTS khi dd sfe hai hda, dap 
flng cho cac nhu eau vbn Hnh boat trfen thi trfldng tifen tfe. Lai suit nay trfen 
ly thuye't da bao gbm cic chi phi va ldi nhuin kinh doanh, bao dam quyfen 
ldi bfen cho vay din sU- Dbng thdi, tic gia cQng kife'n nghi cho phep cbng 
thfem ty lfe 150%/ lai suit cho vay trong hgn, phfl hdp vdi thdng lfe Vifet 
Nam, bfl dip nhflng thifet hgi (nfe'u cd) kfe ca khi bfen vay cham thflc hifen 
nghia vu hoan tra. Quy dinh nay cung se khic phue rinh trgng khd khan khi 
tirih toan lai suit (ke ca khi lai suit bie'n ddng mgnh) gifla cic bfen din sU va 
ca trong cdng tae giai quyfe't tranh chip, cac quy dinh trudc diy da mic phai. 
5.2. Gidi phdp nhdm dp dung thdng nhdt quy dinh ldi sudt ch^m thtfc hiin 
nghia vtf thanh todn trong linh vuc kinh doanh, thUdng m^i cting nhu xH by 
tdi ph^m cho vay nang ldi 

- Ddi vdi quy dinh chdm thuc hiin nghia vu thanh todn trong linh vuc kinh 
doanh, thuong mgi: Diy la linh vuc kha rdng, nfe'u dinh nghia theo tb tung 
din su ^ifefl 30 Bb luit T6 tung dan sU nam 2015) mbt s6 giao dich trong 
linh vUe nay khdng dflgc nha lam luit quan t im de cip dfen, ngay ca klii 
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Nghi quyfet sd 01/2019/NQ-HDTP dfldc ban hanh. Trong trfldng hdp 
vifec ap dung cic quy dinh phap lugt chuyfen n ^ n h hfen quan cdn nhieU 
tranh luan, thie't nghi can luat hba, thbng nhit quy dinh vfe lai suit ca trong 
linh vflc kinh doanh, thfldng mgi vi cflng linh vUc cd ldi ich tUdng dbng-
Lai suit dUdc ap dung theo mdc lai binh quan eda cic ngin hang (thay vi 
rifeng 03 ngan hang thUdng mgi nhu quy dinh hifen nay), trUdng hdp cac 
bfen khdng thda thugn thi ip dung nhu quy dinh tgi khoan 2, Dieu 4DO 
BLDS nam 2015 (50% lai suit tren). 

- Ddi vdi viee djnh lupng ldi sudt dd xU ly tdi cho vay ngng ldi: Viec oieu 
chinh quy dinh vfe lai suit theo HDVTS tifem cin vdi lai suit cho vay binh 
quin trfen thi trUdng cua ngan hang sfe xie dinh khich thfe bi xim hai hdp 
ly nham xfl ly tdi phgm cho vay ngng lai, dbng thdi ban che dnh trang cac 
dbi tfldng ldi dung chfenh lech lii suit khbng dfla vbn trUc tife'p vao hoat 
ddng san xuat kinh doanh. • 
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