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Tom t4t 
Trong kinh doanh bdo kiim noi chung vd bdo hiim con ngu'oi noi riing, vi^c xac dinh 
quy^n loi co thi dupc bdo hiim dong vai trb rdt quan trgng. Niu mdt ngubi mua bdo 
hiim md khdng chiing minh dupc ho co quyin l0 co thi dupc bdo hiim thi hop d'dng 
bdo hiim se vd hiiu. Muc dich eda bdo hiim con ngubi Id bdo vi. quy^n lpi tdi chinh eda 
ngubi dugc bdo hiim thdng qua ho^t dgng chuyin giao nil ro tU ngubi mua bdo hiim 
sang doanh nghiip bdo hiim. Bdi viit phdn tich quy'in lpi co thi dupc bdo hiim trong hpp 
dbng bdo hiim con ngubi vd d'i xudt kiin nghi nhdm hodn thiin quy dfnh ndy aia Ludt 
Kinh doanh bdo hiim ndm 2000 (sda dii, bisung ndm 2010, 2019). 

Ttt khoa: kinh doanh bdo hiim, bdo hiim con ngu'oi, Ludt Kinh doanh bdo hiim ndm 
2000 (siia dii, bisung ndm 2010, 2019) 

Abstract 
In the insurance business in general and personal insurance in particular, the determination 
of benefits that can be insured plays a very important role. If an insurer fails to prove that 
he/ she has a benefit that can be insured, the policy mil be void. The purpose of human 
insurance is to protea financial interests ofthe assured through the risk transfer from the 
insurance buyer to the insurer. The article analyzes benefits that can be insured in human 
insurance contracts and proposes recommendations to complete this provision of the 2000 
Law on Insurance Business (amended and supplemented in 2010 and 2019). 

Keywords : insurance business, personal insurance, 2000 Law on Insurance Business 
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1. Quy djnh ciia phap luat mdt sd qudc gia vfe quyfen loi co th^ 

duoc bao hidm trong bdo hif^m con ngudi 

Khi mua bao hi^m, ngiicSi mua bao hi^m phai co nghia w tra phi 

bao Uim cho doanh nghidp bao hi^m. Nfi'u mOt ngu6i kh6ng co quyen 

l0i tai chinh hay quan he gi d6i vdi d6'i tndng bao hi^m ma duoc phep 

mua bao hidm se dSn d^n ht qua la ngiidi mua bao hi^m se c6' tinh giy ra 

t6n thit hoac d^ mac cho tdn tha t̂ xay ra ddi vdi ddi tUdng bao hi^^m. Sd 

di nhu vay vi ngUdi mua bao hidm muon thu lai khoan phi bao hidm ma 

minh da ddng, ddng thdi, n^'u xay ra tdn that, doanh nghifip bao hidm se 

phai tra mdt khoan tifen bao hidm cao hdn g^p nhifeu Hn sd phi bao hidm. 
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Trong tnidng hop nay, ngudi mua bao hidm khdng nhang thu l?i dU0c 
khoan phi bao hidm da ddng ma cdn dUdc hudng lpi tti sii tdn tha't ciia 
ddi Uidng bao hidm. 

Vifec mua bao hidm trong bao hidm con ngiidi la sU thd hifen, ban dian 
ngUdi mua bao hidm cd nhCfng quyfen l0i tai chinh g ^ Hfen vdi ddi tiidng 
bao hidm. Quyfen ldi tai chinh d d4y chinh la ldi ich tai chinh cd diidc hoac 
cd the phat sinh thdng qua md'i quan hfe gitla ngiidi mua bao hidm va ngiidi 
dii0c bao hidm. Chinh vi mudn bao vfe quyfen ldi tai chmh nay ma ngiidi 
mua bao hidm da yfeu c^u doanh nghifep bao hidm phai ganh chiu tdn tha't 
thay cho minh hoac phai tra mdt sd tifen ah dinh cho ngudi thy hiidng khi 
cd su kifen bao hifem xay ra ddi vdi ngudi diidc bao hifem. Ndi each khac, 
khi mua bao hidm con ngUdi, ngUdi mua bao hidm phai chiing minh dUdc 
mdi quan hfe ciia minh dd'i vdi ngUdi dudc bao hidm. Ndu mdt ngUdi 
khdng cd quan hfe gi ddi vdi dd'i tUOng bao hifem ma lai mua bao hidm dd 
dUdc hudng loi tai chmh tti tdn th^̂ t cua ddi tUdng bao hidm thi day la sii 
hudng ldi khdng hdp phap. Chinh vi vay, ngay til nhang nam 1975, luat 
phap cua Anh da cd quy dinh ngudi mua bao hidm phai cd quyfen ldi ddi 
vdi ddi tUdng dUdc bao hidm.' 

Trong bao hidm con ngUdi, muc dich ciia ngUdi mua bao hidm la 
mudn bao dam quyfen ldi tai chinh cho chinh minh hoac cho nhang ngiidi 
than khi co nhflng sii kifen tac ddng ddn chinh ban than ngUdi dudc bao 
hidm. Nhu vay, ddi tuong ma ngudi mua bao hidm sil dung dd dat dUdc 
muc dich bao hidm c^a minh chinh la ngiidi duoc bao hidm. NgUdi dUdc 
bao hidm trong hdp ddng bao hidm con ngUdi chinh la ngUdi cd tmh mang, 
mdi tho, silc khde, tai nan con ngudi duoc chi dinh trong hdp ddng.^ E)i 
tranh finh trang triic ldi trong bao hidm, phap luat quy dmh, chi nhflng 
ngudi cd mdi quan hfe nha't dinh vdi ngUdi duoc bao hidm mdi dUdc phep 
mua bao hidm.^ 

Quyfen ldi cd thd dUOc bao hidm trong hop ddng bao hifem con ngUdi 
h nhflng ldi i'ch cd tti ngUdi duoc bao hife'm. Loi i'ch nay cd the la ldi vat 
châ t va cOng cd thd la ldi ich ve tinh than. Trong cac hdp ddng bao hidm 
trach nhifem dan su va tai san, quyfen ldi duoc bao hifem chi la nhflng loi ich 
vat chat, cdn trong hdp ddng bao hidm con ngUdi thi ngoai ldi ich vat châ t 
phap luat cdn thfla nhan ldi ich tinh th^n. Sd di cd sij khac bifet nay bdi vi 
tinh m$ng, sflc khde cua con ngudi la vd gia. Ldi ich vfe tinh than thd hi^n 
d gdc do sU sdng hoac cai chfe't cua mdt ngudi cd su anh hudng nha't dinh 
ddn cac chu thd khac. Chdng han, sii sdng cua bd me khdng chi vi ban than 

' William Spaulding, "Insurable Interest". http://thisraatter com/money/insurance/msural 1 
mcereschtm, truy cap n^y 30/12/2019. 
Khoan 1 DiSu 33 Lu^t Kinh doanh bao lii^m nam 2000 (sila d<5i, h6 sung nim 2010, 20191 
Khoan 2 Difeu 31 Lujt Kmh doanh bao hi^m nam 2000 (sda d6i, b6 sung nSm 2010 2019), 
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minh ma cdn vi ldi ich cua con cai. Khi bd me sinh ra con thi phai cd nghia 
vy ddi vdi ngfldi con dd. Nghia vy nay h nghia vu nudi dfldng, cip dfldng. 
Ndu ba me chfe't di, quyfen loi cua con se bi anh hudng do khdng cdn ai chu 
cip vfe tai chinh. 

Tuy thudc vao quan difem khac nhau ciia cac nUdc vfe tinh ch^t ciia 
hdp ddng bad hidm nhan tho ndi rifeng va bao hidm con ngUdi ndi chung 
ma quyfen ldi cd thfe dfldc bao hidm dfldc coi la phai xac lap tai thdi didm 
nao. Mdt sd nfldc cd quan didm, hdp ddng bao hidm con ngUdi cd gia 
tri phap \f ndu ngUdi mua bao hifem chflng minh hg cd quyfen loi cd thd 
dfldc bao hidm vao thdi dife'm xac lap hop ddng bao hifem ma khdng cin 
phai cd vao thdi didm sau dd ho^c vao thdi didm sU kifen bao hifem xay 
ra. Thdng thudng, ngUdi mua bao hifem con ngUdi dfla vao nhflng mdi 
quan hfe trong gia dinh dUdc xac dinh trfen cd sd huyfe't thdng hoac cd sd 
phap luat. Chinh nhflng mdi quan hfe nay tao nfen quyfen ldi cd thd dugc 
bao hidm bdi vi nhflng mdi quan hfe nay thudng la quan hfe bfen chat theo 
thdi gian. Do dd, nfeu ngudi mua bao hifem cd quyfen loi cd thd dfldc bao 
hidm vao thdi didm xac lip hdp ddng thi cung se cd vao thdi didm xay ra 
sU kifen bao hidm.* 

Tuy nhifen, mdt sd nudc lai theo quan didm, quyfen loi cd thd duoc bao 
hidm phai gan kfe't vdi ngUdi mua bao hifem tfl khi giao kfet hdp ddng cho 
dfen khi kfet thflc hop ddng. Nfe'u trong thdi gian thuc hifen hop ddng bao 
hidm, bfen mua bao hifem khdng cdn quyfen loi cd thd dfldc bao hifem nfla 
dli hop ddng bao hidm chim dflt. Phap luat Vifet Nam theo quan didm nay.^ 

Dfe tranh tinh trang true loi trong bao hifem con ngudi va nham bao vfe 
ngudi dudc bao hiem trfldc ngny cd cd thd bi xam hai ddn sflc khde, tinh 
mang, phap luat cac nfldc dfeu quy dinh mdi quan he gifla ngfldi mua bao 
hiem va ngfldi duoc bao hifem. Mdi quan hfe nay, theo quan didm ciia nha 
lam luat, thfe hifen quyen loi dflOc bao hifem trong bao hidm con ngfldi. 

Theo Dao luat Bao hidm efla Anh nam 1774, ngUdi mua bao hidm 
duoc phep mua bao hidm khi cd cac quan hfe sau diy vdi ngUdi duoc bao 
hifem: 

I. Chinh bdn thdn ngudi mua bdo hiim; quan hi giaa vg vd cHdng. Theo 
dd, nhflng ngUdi nay cd quyfen ldi dUdc bao hidm khdng han chfe. Cfl thd, 
ngudi mua bao hifem co thd mua bao hidm cho chinh ban than minh bang 
vifec lfla chon b^t ky loai hinh bao hifem nhan tho nao. Vd dfldc quyfen mua 
bao hifem cho chdng va ngfldc lai ma khdng c ^ phai chflng mmh cd thfem 
cac difeu kifen khac kem theo. 

WebCE.com, Insurame Law I, WebCE.com, LLC, 2000, p. 16. 
Difeu 23 LuW Kinh doanh bao hi^m nam 2000 (sda d6i, b6 sung nam 2010> f ^ ^ ) ^uy dinh 
"Ngodi cdc tnibng hdp ch4m dM hdp d&ng theo quy dinh cAa Bd ludt ddnsu, hpp ddng bdo him con 
chdm dm trong cdc trudng hop sau ddy: L Bin mua bdo hUm khdng con quyU lpi co thi dupc bao him . 
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ii. Phdt sinh tit thi^t h<fi tdi chinh tUm dn, thiit h^i nay phdi dugc phdp ludt 
thUa nhdn vdphdi thi hiin dugc vdo thdi diim phdt hdnh hop d'dng. Theo dd, ddi 
vdi quan hfe nay, mjc du cac bfen cd quan hfe tinh cam tu nhifen nhflng c6 
phat sinh quyfen ldi gifla ngfldi mua bao hifem va ngfldi dfldc bao hidm bang 
ldi ich vat ch^t dflOc phap luat thfla nhin. Tuy nhifen, khac vdi mdi quan 
hfe thfl nhat, trong quan he thfl hai nay thi sd tifen bao hifem bi gidi han bdi 
nghia vu tai chinh cua ngfldi dudc bao hidm vdi ngudi mua bao hidm. Cu 
thd, chfl nO cd quyfen loi ddi vdi tinh mang cua con no gidi h?in trong sd 
tifen vay ho^c ngfldi sfl dyng lao ddng cd quyfen loi ddi vdi tuih mang ciia 
ngudi k o ddng trong gia tri ciia khoan tifen phai trd câ p khi nghi vifec 

IIJ. Phdt sinh do quy dinh ciia phdp ludt. Day la nhflng quan hfe ma phap 
luat thfla nhan, cac chfl thd trong quan hfe nay co quyfen loi dflOc bao hidm 
vdi nhau. Chang han, Muc 235 Dao luat vfe kfet hop dSn sfl nam 2004 ciia 
Anh {Civil Partnership Act 2004) cho phep gifla ho cd quyfen ldi dflOc bao 
hidm va quyfen loi nay khdng bi han chd. 

iv. Quy^n lgi dupc tba dn thUa nhdn ngodi cdc quy'in lgi trin.'' O My, quy 
dinh vfe quyfen ldi dfldc bao hidm d cac bang cd sfl khac nhau nhai dinh. 
Tuy nhifen, nhin chung, luat cac bang ciia My dfeu thfla nhan hai mdi quan 
hfe cd thd hinh thanh nfen quyfen ldi cd thd duOc bao hidm dd k quan he 
dua trfen yfeu td vfe tinh thin va quan hfe loi ich tai chinh. Cu thd, lu^t cac 
bang efla My quy dinh quyfen loi dfldc bao hifem thd hifen qua hai nhdm sau: 

a. Bdn thdn ngudi mua hdo hiim va nhUng ngudi khde gdm vo cKdng, con cdi 
Id ngudi phu thudc. Nhflng ch^ thd nay cd quyfen ldi cd thd dfldc bao hidm 
duong nhifen. Cd nghia i ^ g , khi vO mua bao hidm cho chdng va ngflOc lai, 
bd me mua bao hidm cho con cai thi khdng c'an phai chflng minh b^t ky 
difeu kifen nao kem theo. Nhflng chfl thd nay cd the lfla chon mdt sd tifen 
bao hidm bat ky de mua bao hifem cho nhau. 

h. Ngudi mua bdo hiim cd quan hi tdi chinh vdi ngu'oi dugc bdo hiim. Ching 
han, mdi quan he gifla chii no va con nd, mdi quan he gifla ngUdi chii va 
ngfldi lao ddng, mdi quan hfe kinh doanh gifla cac ddi tac kinh doanh, cac 
td chflc tfl thifen va mdt sd ngfldi khac nfeu gifla ho cd sfl le thudc vfe mat 
tai chinh.' 

Theo phap luat bao hifem Singapore, dd tife'n hanh mua bao hidm, ngudi 
mua bao hiem cflng phai chflng minh quyfen ldi dfldc bao hidm. Cu thd 
Tidu muc 24.1.18 Luat bao hidm Singapore nam 2012 quy dinlingudimua 
bao hidm phai cd quyen ldi cd thd dfldc bao hifem ddi vdi ddi tuong dfldc 
bao hidm. Dd'i vdi loai hinh bao hidm nhan tho va sflc khde, ne'u ban than 
ngfldi mua bao hifem mua bao hidm cho chinh minh hay vo chdng mua bao 

* The Law Commission, Insiiiabk Interest Issues Paper 4, Scottiish Law Commjsioi-i, 2008 u i/-
' Maiy Ann Mancini and Howard M.Zaritsky, "Insurable Interest- Apres Chawl, le Delup ?"' 
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hifem cho nhau dii khdng c ^ phai chfliig minh bâ t ky loi ich nao ngoai mdi 
quan h^ gifla ho. Trfldng hop ngfldi mua bao hidm mua bao hidm cho cac 
chii thd khac thi phii chflng minh sfl tdn tai quyfen loi cd the dfldc bao hidm 
gifla ngfldi mua bao hidm dd'i vdi tiiih m ^ g ciia ngudi dflOc bao hifem, nfe'u 
khdng hop ddng bao hidm sfe bi vd hifeu.̂  

2. Quy dinh ciia phap luat Vifet N a m vfe quyfen loi cd th^ dUdc bao 
hi^m trong bao hi£^m con ngudi 

P h a p luat Vifet N a m ch i hfet kfe quyfen ld i cd thfe dfldc b a o hifem t r o n g 

cac lo?i h i n h b a o h i d m k h a c n h a u . C u thfe, k h o a n 9 Difeu 13 Lua t K i n h 

d o a n h b a o hifem n i m 2 0 0 0 (sfla dd i , b d s u n g n a m 2 0 1 0 , 2019) q u y d inh : 

"Quy'in hi cd thi dugc bdo hiim la quy'in sd hUu, quy'en chiim hUu, quy^n sii dung, 

quy^n tdi sdn; quy^n, nghia vi^ nudi dudng, cdp dudng dii vdi dii tupng dugc bdo 

hiim". N h f l v^y , t h e o d i eu luSt n a y th i cac quyfen sd hflu, chifem hflu, sii 

d y n g , quyfen tai san la cac quyfen ld i cd thfe dUdc bao hifem d d i v d i loai h i n h 

b a o h i d m tai san v a b a o h i d m t r ach nhifem d a n su, c d n quyfen, nghia vu n u d i 

df ldng, cap d f ldng k. qnyfen lo i c d thfe dfldc b a o hifem t r o n g b a o h i d m c o n 

ngfldi. Q u y d i n h ciia difeu luat n a y c h i df lng lai d vifec hfet kfe kha i qua t m a 

k h d n g q u y d i n h c u thd nh f lng quyfen n a o t h u d c vfe quyfen ld i dfldc b i o h i d m 

ciia logi h i n h b a o h i d m n a o . H d n nfla, nfeu t h e o q u y d i n h cua difeu luat, cd 

thd h idu , quyfen lo i c d thd dfldc b a o h i d m t r o n g h o p d d n g b a o h i d m c o n 

ngfldi ch i b a o g d m "quy^n, nghia vu nudi duOng, cdp dudng" m a k h d n g thay 

dfe cap cac quyfen lOi tsi c h i n h k h a c . T u y nhifen, t h e o q u y d i n h tai k h o a n 2 

Difeu 3 1 L u a t K i n h d o a n h b a o h i d m n S m 2 0 0 0 (sfla dd i , b d sung n S m 2 0 1 0 , 

2019) thi: "Bin mua hdo hiim chi cd thi'mua bdo hiim cho nhang ngu'oi sau ddy: 

a) Bdn thdn bin mua bdo hiim; 

b) Vp, ehing, con, cha me ciia bin mua bdo hiim; 

c) Anh ehi em rudt; ngu'oi cd quan hi nudi dUdng, cdp dudng; 

d) Ngu'oi khde, niu hin mua hdo hiim cd quyin lpi dupc bdo hiim" 

T h e o difeu luat nay , quyfen lo i cd thd dflOc b a o hifem t r o n g h o p d d n g 

bao h i d m c o n ngfldi k h d n g c h i la qnyfen loi vfe t i n h t h ^ (thfe hifen t h d n g 

qua q u a n hfe vO c h d n g , q u a n hfe h u y d t t h d n g ) m a c d n la cac loi ich tai c h i n h 

khac . C u thd, q u y d jnh "nguOi khde, niu hen mua hdo hiim cd quyin lgi co thi 

dupc bdo hiim" cd thd dflOc h idu la la nhf lng ngfldi cd p h a t s inh quyfen b i 

vfe tai c h i n h n g o a i m d i q u a n hfe v d c h d n g h a y q u a n hfe huyfet t h d n g . N g o a i 

q u y d i n h trfen, p h a p l u j t k h d n g giai t h i ch ^ thfem va cflng k h d n g cd q u y 

d jnh c u thfe. T h a m c h i n g a y ca t r o n g cac q u y tSc, difeu k h o a n b a o h i d m eda 

d o a n h nghifep b a o hifem cflng ch i dUa ra q u y d i n h vfe quyfen ld i dfldc bao 

h i d m b a o g d m cac yfeu td dflOc b a o hifem nhfl t inh m g n g , tfldi t h o , sflc k h d e 

i m h i u nhfl k h d i ^ h e cd qfly d i n h c u thfe h d n vfe m d i q u a n hfe gifla ngfldi 

' MiAc 24.1.5, Luac B^o hiî m Singapore nam 2012. 
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mua bao hidm va ngudi dfldc bao hidm.' Nhu v^y, vifec giai ma cd sd ly luan 
efla quyfen b i cd thfe dflOc bao hifem trong hop ddr^ bao hidm con ngUdi 
chfl yfe'u dfla vao suy doan tfl ddi tuong efla hop ddng bao hifem con ngUdi 
va muc dich efla vifec mua bao hifem trong bao hidm con ngfldi. 

Theo tac gia, quyfen loi cd the duOe bao hidm trong bao hifem noi 
chung va bao hidm con ngudi ndi rifeng phai thda man cac difeu kifen sau: 

Tha nhdt, phai tdn tai tai thdi difem xac lap hop ddng bao hidm. Nhflng 
quyfen ldi da chain dflt khdng thd coi la quyfen ldi dfldc bao hidm vi khi dd 
bfen mua bao hidm khdng cd thifet hai gi. Nhflng quyfen b i chfla phat smh 
cung khdng thd la quyfen ldi ed thd duoe bad hifem vi nd chfla chSc chan xay 
ra, do dd khdng cd cd sd dd bao hifem. 

Thu hai, quyfen ldi ed thd dUOc bao hidm phai ^ quyfen b i hop phap.'" 
Quyfen b i hop phap dflOc hifeu la nhflng quyfen b i dflOc phap luat thfla 
nhan. Nhflng quyfen loi khdng hop phap khdng thd duOc bao hidm do vi 
phgm phap ba t va nguy co gay thifet hai cho xa hdi. 

Con ngudi ngay tfl khi sinh ra da dfldc quyfen quyfe't dinh ddi vdi ban 
than minh. Cac ydu td thudc vfe con ngfldi bao gdm: tinh mgng, tudi tho, 
sUc khde la nhflng yfe'u td ma ban than mdi ngfldi dflOc tfl minh quyfet dinh, 
khdng ai dflOc quyfen can thifep. Khi con ngfldi cd cac yfeu td tfl nhifen thudc 
vfe ban than minh, ho cd nhflng quyfen nhat dinh ddi vdi eac yeu td dd. Mdt 
trong nhflng quyfen quyfe't dinh nhflng g? thudc vfe ban than, dd la eon ngUdi 
dfldc phep sfl dung cac bifen phap dd bao ve. Mdt trong nhflng bifen phap 
ma con ngfldi cd thd sii dung dd bao vfe cac yfe'u td thudc vfe ban than minh 
la mua bao hidm. Vifee mua bao hiem nhdm tdi mflc dich, nfeu cd nhflng 
sfl kifen tac ddng dfe'n eac yfeu td thudc ve ban than thi ngUdi dd sfe dflOc 
nha bao hidm tra mdt khoan tifen. Khoan tifen bao hifem nay cd thd duoc 
tinh toan thdng qua nhflng chi phi ma ngfldi dd bd ra dfe chfla tri, cham sdc 
sflc klide hoac cflng cd thd la mdt khoan tifen ma mac nhifen nha bao hidm 
phai tra khi dfe'n thdi han thda thugn trong hdp ddng. Muc dich ciia ngfldi 
mua bao hidm khi yen cau doanh nghifep bao hiem tra mdt khoan tifen bao 
hidm la dd bu ddp chi phi kham, chfla bfenh (ddi vdi bao hiem tai ngn va sflc 
khde), hoac cd mdt khoan tifen dd danh (ddi vdi bao hidm sinh ky, bao hiem 
tra nfen dinh ky, bao hidm hdn hop) hoac dfe lai mdt ngudn tai chinh cho 
nhflng ngfldi than yfeu (ddi vdi bao hidm tii ky). Tuy nhifen, quy dinh efla 
phap ba t Vifet Nam vfe quyfen loi cd thd dflOe bio hifem trong hop ddng bao 

Cac quy tac, dieu khoan bao hi^m con ngufli va bao hifim nhan thg ciia cac c6ng ty bao hi^m 
nhil: Bio Vi?t, Bao Minh, Bao Long, Cathay, Mic, Prudential... dfeu cQng chi nhSc l̂ j n\6i quan 
he giCia ngdcJi mua bao tii^m v6i ngil6i du^c bao hi^m nhil trong LuSt Kinh doanh bao hi^m 
nam 2000 (sila d6!, bo sung nam 2010, 2019) ma khdng hfe co giai thich cu chî . 
Tmong MOc Lam - Luu Nguyen Klianh, Mft sd di'iu cdn biit v( pimp If trang kinh iSoanb bdo 
hiim. Nxb- Thdng ke, 2001, tr. 94. 
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hi^m con ngUdi con nhOng y^u t6 c ^ suy xet v'a mat ly lu^n. Cu the, theo 
quy dinh tai khoan 2 Di^u 31 Luat Kinh doanh bao hi^m nam 2000 (siia 
d6i, b6 sung nam 2010, 2019) thi co sU tach biet giua quan h& v0 chbng, 
quan ha huy^t th6ng vdi quy^n va nghia vu nu6i duSng, cip du5ng. Trong 
khi do, theo khoan 1 Difeu 107 Luat H6n nhan va gia dinh nam 2014 thi: 
"nghta v^ cdp dudng duoc thifc hiMgiaa cha, me va con, giUa anh chi em vdi nhau, 

giua dng ha ndi, dng ha ngoai v'a chdu, giUa cd, di, chU, cdu, hdc mdt va chdu mdt, 
giua vd vd chdng theo quy dinh ctia Ludt ndy". Nhu vay, lidu co ihi hieu rang 
quan hS nu6i du6ng, c^p duOng theo quy dinh ciia Luat Kinh doanh bao 
hiim nam 2000 (sila ddi, bd sung nam 2010, 2019) va nghia vu cip duSng 
theo quy dinh cua Luit H6n nhan va gia dinh nam 2014 la khac nhau? 
Theo quy djnh ciia Luat Kinh doanh bao hifem nam 2000 (siia d6i, h6 sung 
nam 2010, 2019), nfe'u quan hg giCfa ngudi mua bao hifem va ngudi duoc bao 
hifem la bd, me, vo, chdng, con thi khdng can phai chiing minh thfem bat ky 
mdt quy'fen lOi gi vi day duOng nhifen la loi i'ch vfe tinh than thuOc vfe quyfen 
lgi duoc bao hifem. Ddi vdi cac quan hfe khac ngoai cac quan hfe vd chdng, 
huyfet thdng da dudc thto nhin thi con phai cd thfem di'feu kifen "ngu'd cd 
quan hi nudi dudng, cdp dudng" (chang han, bac ho chi duoc mua bao hifem 
cho chau nfeu ngiidi bac dd dang cd nghia vu tnic tifep nudi chau hay chu 
cd sd tti thifen duoc mua bao hifem cho nhUng ngUdi khuyfe't tat nfe'u nhung 
ngudi nay sdng trong CO sd ttt thifen dd), cdn nghia vu cip duSng theo quy 
dinh ciia Luat Hdn nhan va gia dinh nam 2014 chi bao gdm nghia vu giiia 
nhung ngudi cd quan he vd ch'dng va quan hfe huyfe't thdng. 

Ngoai mdi quan hS vO chdng, huyfe't thd'ng, quan hfe nudi dudng va 
cip dudng ra, chiing ta ettng cd thfe hifeu, nfeu ngudi mua bao hifem cd quan 
hfe v i ldi ich tai chinh ddi vdi ngudi dUdc bao hifem thi cung dudc phep 
mua bao hifem. Sd di nhu vay vi can ci! vao muc dich cila viae mua bao 
hifem trong bao hifem con ngUdi, ngUdi mua bao hifem dUOc quy'fen bao 
ve loi ich tai chinh cila minh cd duoc ttt ngUdi dUdc bio hifem. Theo dd, 
chil no duoc quy'an mua bao hifem cho con nd trong pham vi sd nd; ngUdi 
ban hang dU0c mua bao hifem cho ngudi mua hang trong pham vi sd ti'fen 
ma ngudi mua hang chUa tri cho ngUdi ban; ngttdi sfl dung lao ddng dUOc 
quyfen mua bao hifem cho ngudi lao ddng trong pham vi sd tifen trO cap ma 
ngttdi Sil dung h o ddng phai tra cho ngudi lao ddng khi hp bi tai nan lao 
ddng dan dfen mat khi nang lao ddng... Nhin chung, diy la nhflng ldi ich 
n i phap luit phii thtta nhin vi nd chinli dang. 

Trong hop d'dng bao hiem con ngudi, nfe'u ngudi mua bio hifem khdng 
chiing minh duOc quan hfe gifla ho va ngfldi dfldc bao hifem thudc mdt 
trong cac quan hfe ttan thi hop ddng bio hifem se vd hieu. Bdi vi theo difem 
a khoin 1 Di'au 22 Luit Kmh doanh bao hifem nam 2000 (sila ddi, bd sung 
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nam 2010, 2019) thi hOp ddng bao hifem bi vd hifeu trong trfldng hop: "^^" 
mua bdo hiim khdng ed quy'in lgi co thi dupc bdo hiim". 

Nhfl vay, quyfen b i dflOc bao hidm h. ydu td vd cflng quan trong trong 
hop ddng bao hidm con ngfldi, nd la ydu td quydt dinh Ihfeu luc ciia hdp 
ddng. Quyfen loi cd thfe dudc bao hidm trong hdp ddng bao hidm con ngfldi 
cd thd la quyfen loi vfe tinh t h ^ hoac quyfen b i vfe vat ch^t (loi ich tai chinh). 
Dfe chflng minh quyfen loi dflOc bao hidm trong hdp ddng bao hidm con 
ngfldi, ngfldi mua bao hidm phai chflng minh dflOc mdi quan hfe gifla minh 
vdi ngfldi dfldc bao hifem. Vifec phap b a t yfeu cau bfen mua bao hidm phai 
chflng minh quyfen b i dflOc bao hifem khi mua bao hidm nham b ^ trfl tinh 
trang true ldi bao hidm, ddng thdi dfe bao vfe quyfen ldi hop phap ctia mdt 
ngudi ddi vdi nhflng yfeu td thudc vfe chmh ban than ciia ngfldi dd. 

3. Ki^n nghi nham hoan thifen quy dinh c^a phap luat kinh doanh 
bao hi^m vfe quyfen lOi co the' duoc bdo hie'm trong hdp ddng bao 
hi^m con ngudi 

Qua tim hifeu quy dinh ciia phap luat mdt sd qudc gia cflng nhfl phap 
b a t Vifet Nam vfe quyen b i cd thd dflOc bao hidm trong bao hifem con 
ngfldi, tac gia cd mdt sd kidn nghi: 

Thu nhdt, theo khoan 2 Difeu 31 Luat Kinh doanh bao hidm nam 2000 
(siia ddi, bd sung nam 2010, 2019) thi: "Bin mua bdo hiim chi cd thi mua bdo 
hiim cho nhang ngudi sau ddy: 

a) Bdn thdn bin mua bdo hiim; 
b) Vp, chdng, con, cha me ciia bin mua bdo hiim; 
c) Anh chi em rudt; ngudi eo quan hi nudi dudng vd edp dudng; 
d) Ngudi khde, niu bin mua bdo hiim co quy'in hi cd thi dugc bdo hiim." 

Cd y kife'n cho ring trong quy dinh trfen thi ngfldi cd quan hfe nudi 
dfldng va cap dfldng cflng gidng nhfl ngfldi cd nghia vu nudi dfldng, cap 
dudng. Nhfl vay, difem b va didm c khoan 2 Difeu 31 Luat Kinh doanh 
bao hidm nam 2000 (sfla ddi, bd sung nam 2010, 2019) h trting nhau. Tuy 
nhifen, ngfldi cd quan he nudi dudng, cap dudng khdng ddng nghia vdi 
ngLldi dd cd nghia v\i nudi duSng, cap dudng bdi vi quan hfe nudi dfldng, 
cap dfldng la quan he xa hdi, gifla ho chfla cd sfl rang budc vfe mat luat phap 
ma chi dua vao yeu td dao dflc xa hdi. NgflOc lai, nghia vu nudi dfldng, cap 
dfldng la quan he phap ba t da duoc phap luat hdn nhan va gia dinh difeu 
chinh. Nhu v^y, quan he nudi dfldng, ca'p dfldng va nghia vu nu6i dudns 
cap dfldng khac nhau. Cu thd, cha me cd nghia vu nudi dfldng, cap dudne 
con eai, chu rudt cd nghia vu nudi dfldng, cap dfldng chau, nhung chu ho 
bac ho khdng cd nghia vu nudi dfldng, cap dfldng chau. Tuy nhien, nfeu 
ngUdi chau khdng cd ai nudi dudng, cham sdc, chfl ho ho^c bac ho mano-
vfe nudi thi lai hinh thanh mdi quan hfe nudi dfldng, ca'p duOng. Trono-



trfldng hop nay, ngfldi chii ho hoJc bac ho dflOc quyfen mua bao hidm cho 
chau theo quy dinh t^ difem c khoan 2 Difeu 31 Luat Kmh doanh bao hifem 
nam 2000 (siia ddi, bd sung nam 2010, 2019). 

Nghia vu nudi dudng la nghia vu efla cha me vdi con cai, gifla vo va 
chdng, gifla anh ehi em rudt vdi nhau, gifla dng ba va chau, gifla cd, di, 
chu, bac rudt va chau rudt." Nudi dfldng h. cimg sdng chung vdi nhau, 
cdn nghia vu dp dfldng dfldc thflc hifen khi nhflng ngfldi trfen khdng sdng 
chflng vdi nhafl. 

Quy dinh trfen cua Lult Kinh doanh bao hifem nSm 2000 (sfla ddi, 
bd sur^ nam 2010, 2019) dflOc hifeu ngfldi cd quan he nudi dfldng va cip 
dfldng tflc la vtia cd quan hfe nudi dfldng vfla cd quan hfe cap dfldng. Trong 
khi do, quan hfe nudi dfldng va câ p dfldng khdng thd ddng thdi tdn t?i vi 
cd quan hfe nudi dfldng thi khdng tdn tai quan hfe c^p dfldng va ngflOc lai.'^ 
Ngoai ra, quy dinh tai didm c khoan 2 Difeu 31 Luat Kinh doanh bao hifem 
nam 2000 (siia ddi, bd sung nSm 2010, 2019) cd didm b^t hop ly d chd dng 
ba va ehau; cd, di, chfl, bac va ehau rudt khdng duoe mua bao hifem cho 
nhau. Trong khi dd, Luat Hdn nhan va ga dtnh nam 2014 quy dinh nhflng 
chii thd nay cd nglua vu nudi dfldng ho§c dp dfldng nhau. Khi ho cd nghia 
vy nudi dfldng hoac cap dfldng cho nhau thi rd mng ho cd quan he nghia 
Vfl tai chinh theo phap bat . Vi vay, ho phai duoc quyfen mua bao hidm eon 
ngfldi eho nhau. Do dd, dd bao dam tinh chat chfe cua difeu bat, ndi dung 
quy dinh tai didm c khoan 2 Difeu 31 Luat Kinh doanh bao hidm nim 2000 
(siia ddi, bd sung nam 2010, 2019) e ^ dflOc quy dinh mdt each rd rang 
hdn h. "ngudi cd quan hi nudi dudng hode nghia vjf cdp dudng" thay cho cum 
tfl "ngu'oi cd quan hi nudi dUdng vd cdp dudng". 

Thu hai, theo quy dinh eiia lju.it Kinh doanh bao hidm nam 2000 (siia 
ddi, bd sung nam 2010, 2019), ndu bfen mua bao hidm khdng cd quyfen b i 
cd thd dflOc bao hidm thi hdp ddng bad hidm sfe vd hifeu. Didm a khoan 1 
Difeu 22 didm c khoan 2 Difeu 31 Luat Kinh doanh bao hidm nam 2000 (sfla 
ddi, bd sung nam 2010, 2019) cd 2 difem can Iflfl f. 

Mdt Id, quy dinh rd thdi difem bfen mua bao hifem phai cd quyfen b i cd 
thfe duOc bao hidm la thdi didm giao kfe't hdp ddng. 

Hai Id, quy dinh chung vfe thdi difem xac dinh quyfen ldi cd thd duoc 
bad hidm cho ca loai hinh bao hifem nhan thg va bao hidm tai san. 

Hai vin dfe nay can nhin nhan nhfl safl; (i) phap ba t cd nh^it thidt quy 
djnh thdi difem n ^ bfen mua bao hifem cd quyfen lOi cd thd dfldc bao hidm la 
thdi didm giao kfet hop ddng bao hidm hay khdng vi ban châ t efla bao hidm 
la nha bao hidm se thiJc hifen nghia vii bao hidm khi sfl kifen bao hidm xay 

" Xem cac Difeu 71, 104, 105, 106 LuSt H6n nhan va gia dinh nam 2014. 
'̂  PhfThi Quynh Nga, "QuySnlOi c6 cĥ  dddc bao hi^m crong lu3t kinh doanh bao hifoi", Tap 

chi Nghiin Cliu Idp phdp. so 10, nam 2006. 

http://lju.it
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ra (ganh chiu tdn th^t eho ngfldi mua bao hifem hole ngfldi duoc bao hidm 
khi sfl kifen bao hifem xay ra va tra mdt khoan tifen trO dp hoJc mdt khoan 
tifen ah dinh); (ii) vifec quy dinh chung vfe thdi didm xac dinh quyfen ldi co 
thd dfldc bao hifem eho ca loai hinh bao hidm nhan tho va bao hidm tai san 
la khdng that sfl hop ly va khdng phfl hop vdi thdng lfe qudc tfe'. Ban ch^t 
ciia cac loai hinh bao hifem la khac nhau, do vay thdi didm xac dinh quyfen 
ldi cd thfe duoe bao hifem cflng phai khac nhau nham thda man dflO^ ^^'^^ 
dich ciia tflng ba i hinh bao hifem, ddng thdi dap flng dfldc yfeu c^u phat 
tridn cua thi trudng bao hidm. 

Thu ba, Luat Kinh doanh bao hifem nam 2000 (sfla ddi, bd sung nSm 
2010, 2019) c^n md rdng pham vi quyfen b i cd did dflOe bao hidm trong 
bao b d m con ngfldi. 

Nhfl da phan tfch, quyfen ldi cd thd dflOc bao hidm la ldi ich ma bfen 
mua bao hidm ed duoc tfl ddi tfldng bao hidm. Loi ich nay cd thd la b i ich 
vat cha't eflng cd thfe la ldi ich tinh than. Loi ich nay thd hifen qua cac quyfen 
loi tai chinh hoJc quyfen b i ve tinh t h ^ ma ngfldi mua bao hiem cd dflde 
tfl ngUdi duoc bao bfem. Loi ich nay khdng chi tdn t ^ trong quan hfe gia 
dinh ma edn tdn tai trong cac mdi quan hfe khac nhu quan hfe kinh tfe, quan 
he lao ddng, quan hfe tm dung... 

Luat Kinh doanh bao hidm nam 2000 (sfla ddi, bd sflng nam 2010, 
2019) tuy nfeu khai nifem quyfen loi ed thfe dfldc bao hifem trong bao hiem 
con ngfldi nhflng khai nifem nay chi dfe cap mdi quan hfe huyfe't thdng, 
hdn nhan hole nudi dudng thdng qua quyen va nghia vu nudi dfldng, câ p 
dfldng ma khdng thfe bfen trong eac mdi quan he kinh tfe khac. Mac du, 
didm d khoan 2 Dieu 31 Luat Kinh doanh bao hidm nam 2000 (sfla ddi, bd 
sung nam 2010, 2019) dfe cap "ngudi khde, niu bin mua bdo hiim cd quy'in lgi 
cd thi dupe hdo hiim" nhflng ndi dnng r^y cdn kha md hd va chung chung. 

Vifec md rdng ph^m vi quyfen b i cd thfe duoc bao hidm trong linh 
vflc bao hidm con ngfldi (dac bifet khia canh b i ieh kinh td tdn tai khi bfen 
mua bao hiem va ngUdl dUdc bao hiem cd cac mdi quan he kinh tfe hoac 
b i ich vgt chat khac) la can thife't. Ddi chife'u khai nifem quyfen ldi cd thfe 
duoc bao hifem quy dinh tai khoan 9 Difeu 3 Luat Kinh doanh bao hifem 
nam 2000 (sfla ddi, bd sung nam 2010, 2019) vdi nhflng ngfldi cd quyfen 
mua bao hidm tai khoan 2 Difeu 31 Luat Kinh doanh bao hidm nam 2000 
(sfla ddi, bd sung nam 2010, 2019) cd thfe th^y rang cac quy dinh d hai 
difeu b a t nay khdng phfl hop vdi nliau. Cu thd, khoan 9 Difeu 3 Lu^t Kinh 
doanh bao hidm nam 2000 (sfla ddi, bd sung nam 2010, 2019) quy djnh 
quyen loi cd thd duoc bao hifem gdm: quyfen, nghia vii nudi dfldng, ca'p 
dfldng ddi vdi ddi tflOng dflOe bao hidm. Tuy nhifen, khoan 2, Difeu 31 
Luat Kinh doanh bao hifem nam 2000 (sfla ddi, bd sung nSm 2010, 2019) 



lai quy dinh "bin mua bdo hiim chi dupe phep mua bdo hiim eho nhUng ngudi 
sau..." ~ tflc la quy dinh khai nifem quyfen b i cd thd duoc bao hifem mdt 
kidu nhflng l^i qfly dinh ngfldi cd quyfen mua bao hifem trong bao hifem 
con ngfldi lai theo mdt kieu khac. Ngoai ra, phap b a t quy dinh bfen mua 
bao hidm cd quyfen mua bao hifem con ngfldi cho nhflng ngudi quy dinh 
tai khoan 2 Difeu 31 Lujt Kinh doanh bao hidm nSm 2000 (sfla ddi, bd 
sung nam 2010, 2019) da gay ra miu thuan vdi khoan 1 Difeu 22 va khoan 
9 Difeu 3 Lujt Kinh doanh bao hidm nam 2000 (siia ddi, bd sung nam 
2010, 2019). Cu thd, nfeu dfla vao khai nifem quyfen ldi cd thd dflOc bao 
hifem tai khoan 9 Difeu 3 Luat Kinh doanh bao hidm nam 2000 (siia ddi, 
bd sung nam 2010, 2019) thi bfen mua bao hiem khdng cd quyfen b i cd 
thd duoe bao hidm ddi vdi nhflng ngudi dfldc quy dinh tai didm a, c, d 
khoan 2 Difeu 31 Luit Kinh doanh bao hifem nam 2000 (siia ddi, bd sung 
nam 2010, 2019). Nhfl vay, nhflng hop ddng bao b d m nhan tho roi vao 
trfldng hop ciia nhflng ddi tUOng nay sfe bi vd hidu theo quy dinh tai difem 
a khoan 1 Difeu 22 Luat Kinh doanh bao hiem nam 2000 (sfla ddi, bd sung 
nam 2010, 2019), trong khi dd Luat lai quy dinh cho bfen mua bao hifem 
cd quyfen mua bao hidm cho nhflng ngfldi nay. 

Ngoai ra, quy dinh gidi han doi tfldng ma ngfldi mua bao hidm dfldc 
phep mua bad hifem trong bao hifem con ngfldi tai khoan 2 Difeu 31 Luat 
Kinh doanh bao hidm nam 2000 (sfla ddi, bd sung nam 2010, 2019) cung 
ra't h?in chfe', chi xoay quanh mdi quan he vO chdng, quan hfe huyfet thdng. 
Trong khi do, thflc td nay sinh nhifeu mdi quan hfe khac cflng cho phep ben 
mua bao hidm cd quyfen b i cd thd dflOc bao hidm nhfl quan hfe lao ddng, 
quan hfe kinh doanh, quan hfe tm dung... Thflc tfe h 6 Vifet Nam hifen nay 
da xuat hifen nhifeu trfldng hdp ngfldi sfl dung lao ddng mua bao hidm nhan 
tho, bao hifem sflc khoe, bao hifem tai nan cho ngfldi lao ddng.'^ • 
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