
T R A C H NHlfiM HANH CHINH: T 0 LY L U A N 
DEN THUC TlfiN L A P P H A P 6 VI$T NAM 

N G U Y £ N CANH HOP 
Khoa LuSt Hanh chi'nh, Dai hgc Lu^t TP Hb Chi Minh 

Administrative law Department, Hochiminh city Umversity of Law 
Email: nchop@hcmu]aw.edu.vn 

Tom tat 

Viit Nam dang chudn bi siia ddi Ludt Xii l^ viphgm hanh chinh nam 2012. Viic 
sda ddi Ludt Xd If vi ph^m hanh chinh ndm 2012 dbi hoi phdi co nhang luin cU 
khoa hoc va thuc tiSn toan diin sdu sac, trong do co vdn di mang tinh nin tdng Id 
trdch nhiim hdnh chinh. Bai vidt phdn tich If ludn vd thuctiin Up phdp d Viit Nam 
liin quan ddn vdn di trdch nhiim hanh chtnh, til do giup xac dinh ddng ddn hon dinh 
hudng sda ddi Luit XU If vipham hdnh chinh ndm 2012. 

Til khda: trdch nhiim hanh chinh, Luit Xd If vipham hdnh chinh ndm 2012 
Abstract 

The Amendment of Law on Handling Administrative Violations in 2012 requires 
profound comprehensive scientific and practical arguments, including the fundamental 
issue of administrative responsibility. This article analyzes theory and legislative 
practice in Vietnam related to the issue of administrative responsibility, thereby helping 
to better determine the direction for amendment of the 2012 Law on Handling 
Administrative Violations. 

K e y w o r d s : administrative responsibility, the 2012 Law on Handling Administrative 
Violations 

Ngay nhan bai: 10/01/2020 Ngay duyet dang: 30/3/2020 

Hien nay, phap lu^t vfe xd phat vi pham hanh chinh (VPHC) d 

ntidc ta chUa th^ hi6n ro md'i h6n h6 gifla trach nhiem hanh 

chinh (TNHC) vdi ch^ tai hanh chinh (CTHC), trong khi do, C T H C 

la hmh thdc bi^u hi^n cua T N H C . Vi vay hoan thien phap luat xd phat 

V P H C , trong dd trpng tam la C T H C can phai bat dau td viec nh^n thiic 

ddng dan nhflng van d'6 ly luAn vfe T N H C . 

1. Khai n iem, dac dif^tn trach nhiem hanh chinh 

T N H C la hau qua ba't ldi ma chd th^ V P H C phai ganh chiu, 

th^ hifen bang cac C T H C , di^cic ap dung bdi ngfldi cd thlni quyfen 

va theo thd tuc dfldc phap luat hanh chinh quy dinh. T N H C la mot 

lo^i trach nhifem phap If ddc l^p va la loai trach nhifem trfldc nha 

nfldc (tfldng tU nhfl trach nhifem hinh sfl (TNHS)) . T N H C cd cac 

dac difem san diy: 
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Tlii nhdt, v i ban chat, T N H C thi hitn sU ciiang ch^ aia nha ndde 
nhung hau qui bi t loi vS v}t chat, tinh thSn khOng Idn nhil TNHS. 

T^ii hdi. CO s6 chju T N H C la VPHC dtiOc cho la hanh vi co tinh 
nguy hidm cho x i hOi khdng dang ki, khic vdi mdc dO nguy h i to cho 
xa hoi c^a tOi phgin trong TNHS. 

Thi ba, chu thi chiu T N H C la ci nhan, to chdc, khdng chi phap 
nhan thUOng mai nhu chd the eda tOi ph^m hinh su. 

Thi tu, ve chi tai, C T H C chd yiii la phat tiSn, khdng cd cac bi^n 

phip xd ly trich nhicm hen quan dfa tudc tU do nhu phat til hoac tap 

trung lao ddng cUOng bde. 
Thi ndm, tham quyen truy edu T N H C chu yfa thudc ve cd quan 

hanh ehi'nh nha nudc, nhung pham vi chu the cd tham quyin rat rong. 
IJirf sdu, thu tuc truy cdu T N H C la thu tuc hanh chinh. Thd tuc 

nay cd phan ddn giin, khdng diy dd cac budc khdi td, diiu tra, truy td 
xet xd nhu khi truy cdu TTHS. 

2. Vai tro eda trach nhigm hanh chiiih 
Mpt la, TNHC eo vai trb quyi't dinh ddi vdi viic quy dinh CTHC. Vdn 

di ndy edn hiiu 6 hai edp dd. 
Cdp dp ehung: nhjn thdc tdng thi v i tinh chat eda T N H C va he 

thdng ch i tai eda nd. Diiu dd cd nghia la nha lam luit phii nhan thdc 
dUdc tinh phd hop eda cijc bifa phip T N H C trong diiu kifa cua Viet 
Nam hiin nay. Cu thi la TNHC d Viit Nam nin nghidm khic din mdc 
nao thi phti hop va dip dng yiu ciu diu tranh phdng chdng VPHC. Su 
phu hop dd cin thi hiin bang cic hinh thde xd phat nio? Ben canh phat 
tiin la ch i tii chu yeu thi ddi vdi chu the VPHC cd cin ip dung ch i 
tai phst giam hay lao ddng cudng bdc hay khdng? Mdc phat dd'i vdi ca 
nhan va phip nhan cd nin khac nhau hay khdng? 

Cdp dd riing: khi quy dinh chi tai cin ap dung ddi vdi chu th i cua 
VPHC eu th i thi nha lam luat phai hinh dung dildc tinh chft va mdc dd 
Mdng xdng cua T N H C cin ap dung. VPHC dd cd nhflng ciu thanh cu 
the nao va eh i tai tudng dng dd'i vdi tilng ciu thinh? 

Trong mdi Mdng quan nay thi Qud'c hdi la cd quan dinh gia tdng 
th i cac yiu ciu va mdc dd the hiin cua T N H C ndi chung thong qua 
viic xac djnh h i thd'ng cac chi tai (cip dd chung), con Chinh phd quy 
djnh T N H C cho cic VPHC cu thi trong cac hnh viJc (cip dd riing). 

Hai la, TNHC la ed sd di quy dinh thim quyin xi phpt. T N H C thi 
hiin bing ch i tai, ma chi tii la can cd di quy dinh tham quyin xd phat, 
Th im quyin xd phat duoc xac dinh bing mdc dd T N H C quy djnh ddi 
vdi tdng hnh vUc va tting VPHC cu thi . 



Ba la, TNHC quy dmh ti'nh chdt cia thi tuc xU phi}t. Xu hfldng 
chung la ph in biSt V P H C theo mdc d6 phg.t tifen dfe ap dung thu tuc 
phd hdp. C) nhifeu nfldc, trong nhflng trfldng hdp dan thifet, vdi vi 
pham phdc tap thi c'an mot thd tuc xd phat cdng khai, cd tranh tung, 
cd sfl tham gia cua nhflng chd thfe htn quan. Chinh vl v^y, 6 cic nfldc 
nay, vifec xd phat V P H C cdn do Toa an thuc hifen vdi thd tuc chat chfe 
nhfl T N H S , nfeu do la nhflng vi pham cd mdc ph^t tifen cao hoac phat 
giam hanh chinh (cac nfldc Ddng Au, Nga va mdt sd' nfldc hau xa hdi 
chd nghia). 

3. Co sd eda trach nhiem hanh chinh 
Cd sd eda T N H C la V P H C , tdc chi khi nao cd V P H C dfldc thflc 

hifen trfen thflc tfe thi khi dd mdi cd thfe truy cdu T N H C . Vi V P H C 
la CO sd eda T N H C nfen phai nh^n difen ban cha't eda V P H C . Nh^n 
difen sai vfe ban ch^t V P H C cflng cd nghia la l in ldn gifla T N H C vdi 
T N H S . 

Trudc hdt, vfe khai niem V P H C va ban chat cua nd thi cau hoi d$t 
ra la "cdn ett vdo ddu hi^u gi dd nhd ldm ludt phdn biit tdi ph^m vdi VPHC"'? 
Cau hdi nay thudc quyen giai dap eda Qudc hdi chfl khdng phai eda 
Chinh phd vi Chinh phd chi c'an cin cd vao cac tdi pham trong phap 
lu^t hinh sfl ma quy dinh cac V P H C cu thfe trong cac nghi dinh, mifen 
la khdng trung vdi cac cau thanh cu thfe cua cac toi pham trong phap 
luat h'mh SU-

Hien nay, theo Luat X d ly vi pham hanh chinh nam 2012 thi 
"VPHC Id hdnh vi co ldi do cd nhdn, tdchUc thuc hiin, viphi^m quy dinh cia 

phdp ludt v'i qudn ly nhd nudc md khdng phdi Id tdi ph^m vd theo quy dinh 
cia phdp ludt^ phdi bi xUphgit vi phg.m hdnh chinh". Theo Bd luat vi pham 
hanh chinh eda Lifen bang Nga thi " VPHC Id hdnh vi trdi phdp ludt, dg.ng 
hanh ddng (hode khdng hdnh ddng) vd cd ldi cia cd nhdn hode phdp nhdn md 
viic thuc hiin hdnh vi do dugc Bd ludt ndy vd cdc difo ludt v'i VPHC cia cdc 
chi thd liin hang quy dinh phdi chiu TNHC".^ 

Hai dinh nghia ndi trfin vfe V P H C hau nhfl gidng nhau, dfeu la 
djnh nghia hinh thdc, tdc chi nfeu diu hifeu bi phap luat ca'm (tinh phai 
chiu T N H C theo dinh nghia eda Bd luat vi pham hanh chinh eda Lifen 
bang Nga hojc tinh bi xd phat V P H C thed dinh nghia eda Luat Xd ly 

"Theo quy djnh c^a phap luSt" dU0c hi^u h theo Lujt Xi3; ly vi phgm hanh chmh nam 2012, 
cac nght djnh xil phat VPHC, cic dg,o lujt chuySn nginh cd quy dinh xil phgt VPHC. 
Khoin 1 Di'eu 2.1 Chuong 2. (Nguyfin vSnTi^ng Nga' i. 1 CT. 2.1 KoATI P*): 
"AiiMHHHCTpaTMBHbiM npaBOHapyiiieKHeM npasHaerca npoxHBonpaBHOe, BHHOBHOC 
fleficTBHe (SesflCHCTBHe) $H3HHecKoro HJIH lopHHHHecKoro Jirnta, sa Koropoe HacToamHM 
KOflCKCOM HUH SaKOHaMH CySteKTOB PoCCHHCKOH f&eflepaUHH 06 a;iMHHHCTpaTHBHHX 
npaBOHapynieHHflx ycTaHOBJiena aflMHHHCrpaxHBHafl oxBercTBeHHOCTb.") 
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vi pham hanh chi'nh nam 2012). Luat Xd ly vi pham hinh chinh nam 
2012 cdn quy dinh t h im VPHC khdng phdi Id tdi pham - tile khdng 
phii la nhong hanh vi dUdc quy dinh trong phan cic tdi pham cu" ° 
luat Hinh su nam 2015 (sda ddi, bd sung n i m 2017). NhU vay, km 
quy dinh VPHC trong cic nghi dinh thi Chinh phd phai can cd vao 
Bd luat Hmh sfl nam 2015 (sda ddi, bd sung nam 2017) d i khdng quy 
dtnh trdng lap nhflng hanh vi da dfldc quy dinh la tdi phjm. Vi au. 
n iu trdm cip vdi gia tri tai sin 2.000.000 ddng trd l in thi khdng qay 
dinh la VPHC, hanh vi gay thudng ti'eh 11% trd l in cung khdng quy 
dinh la VPHC. 

Nhu vay, ca hai djnh nghia VPHC ndi tr in d iu khdng phil la 4 ™ 
nghia vjt chi't, khdng cho thay bin chit cua VPHC li p , khdng ndi din 
khach the bi xam pham va tinh chit nguy hi im cho xa hoi eda VPHC. 
Trong tMOng hop nay, mud'n nhan biit VPHC thi phii can cd vao phip 
lujt thflc dinh - Mc cin ed vao ci'u thinh cu th i da dfldc quy dinh trong 
cac nghi dinh eda Chi'nh phu. DiSu dd chi cd y nghia ddi vdi ngUdi 
true d ip xd phat cdn nha lam lujt, tiic Qude hoi thi phii cJn cd vao 
ban chi't dc quy dinh VPHC la gi, ttt dd djnh hfldng v i ch i tai - tdc li 
T N H C cho tUdng thich. N i u coi VPHC nhu pham phip vi cinh trUdc 
day thi biin phip xd ly rit ddn gian, mdc phat rj't nhe. Tuy nhiin, hifin 
nay mdc phat tiin va tich thu tang vjt, phfldng ti in c6 tinh trdng phat 
ri't nang n in neu xet theo che tai thi nhiiu VPHC gin nhu cd tinh cha't 
eda tdi pham hinh sfl. 

Do dd chi cd the nhin diin VPHC thdng qua khii n i im toi pham, 
vi qua khii ni^m tdi pham si thiy ro ban chi't eda VPHC. Theo Di iu 8 
Bd luit Hinh sU n im 2015 (sda ddi, bd sung nam 2017) thi "tPiphpm Id 
hdnh vi nguy hiim eho xd hdi dupc quy dinh trong BP ludt Hinh su, do ngudi eo 
ndng lue trdeh nhiim htnh su hope phdp nhdn thudng mpi thue hiin mdt cdch cd 
y hope vd y, xdm phpm dde Up, ehi quyin, thdng nhdt, todn ven ldnh thd Td 
qude, xdm phpm ehi d6 ehinh tri, chi' dp kinh ti', nin vdn hoa, qudc phong, an 
ninh, trpt tu, an todn xd hdi, quyen, lpi ieh hbp phdp cia td chic, xdm phpm 
quyen con ngubi, quyin, ldi ieh hpp phdp eia edng ddn, xdm phpm nhttng linh 
vuc khac cia trpt lu phdp luit xd hdi chi nghia md theo quy dinh eia Bd luit 
ndy phdi bi xi l-y Kinh su". 

Thdng qua khai ni im nay, cd the thiy, Bd lujt Hinh sfl nam 2015 
(sda doi, bd sung nam 2017) khang dinh bin chit cua tdi pham th i hien 
d tinh nguy hiim cho xa hdi eda hanh vi vi pham. Tuy nhiin, vi khoin 
2 Diiu 8 Bd Injt Hinh su n im 2015 (sda ddi, bd sung nam 2017) quy 
dinh: "nhing hdnh vi tuy ed ddu hiiu eia tpi phpm nhung tinh chi't nguy hiem 
cho xd hpi khing ddng ki thi khpng phdi la tdi phpm vd dupexi ly bdng cdc hien 



phdp khac" nfen cd thfe hifeu V P H C nhn trong sd nhflng hanh vi khdng 
phai la tdi ph^im nay. "Tinh chdt nguy hidm cho xd hdi khdng ddng kd" dfldc 
hifeu la tac h?i khdng ldn, hau qua cd th.6 dfe dang khac phuc, khdng gay 
bdc xde ldn trong xa hdi. Nfen hanh vi da giy thifet hai ldn, gay phan nd 
trong cdng ddng, giy bdc xde cho nhieu ngfldi thi khdng thfe gpi la tinh 
cha't nguy hifem khdng dang kfe. 

Vdi vifec so sanh khai nifem V P H C vdi khai nifem tdi ph^m nfeu 
trfen, CO thfe khing dinh rang "VPHC Id hdnh vi vipham phdp ludt cd tinh 
chdt nguy hidm cho xd hdi khdng ddng kd, Id hdnh vi vi ph^m gdy nguy hg.i 
khdng ldn, chi ydu trong trdt tif qudn l-f, thu'ong khdng gdy hdu qud, hode ndu 
CO thi hdu qud khdng ldn, di khdcphve". 

Trfldc day, phap lujt Vifet Nam da tflng quy dinh dung tinh thin 
nay ma theo tac gia la phu hdp vdi ban cha t̂ eda V P H C . Cu thfe, theo 
Difeu 2 Difeu lfe xd phat vi canh 1977 thi "nhunghanh vi xdm phc^m ddn trdt 
tu cin todn xd hdi md cd tinh chdt ddn gidn, ro rdng vd hdu qud khdng nghiim 
trpng, chua ddn miic truy cUu trdch nhi^m h'mh sif hode ehua din mUc xii phift 
bang cde bien phdp hdnh chinh khde Id pham phdp vi eanh" Theo Di'feu 11 
Phap Ifenh trdng tri tdi d'au cd, budn Iju, lam hang gia, kinh doanh trai 
phep nam 1982 quy dinh vfe nhflng trfldng hdp xd 1^ bkng bifen phap 
hanh chfnh nhfl sau: "Nhung vi phi^m nho chua din mUc phdi truy td trudc 
T'oa dn theo cdc dHu quy dinh v'i tdi phg.m trong Phdp linh ndy tKi bi xi ly 
bdng hiin phdp hdnh chinh theo quy dinh eia Hdi d'dng bd trudng". Nhfl vay, 
theo cac van ban quy pham phap lu?t nay thi vi pham phap luat ma. hau 
qua khdng nghifem trong, chfla dfe'n mdc tmy cdu trach nhifem hinh sfl 
hoac nhflng vi phgim nhd chfla den mdc phai truy td' trfldc Toa an thflc 
chat la VPHC vi chdng tfldng tfl "nhttng hdnh vi tuy ed ddu hiiu eia tdi 
pham nhung tinh chdt nguy hiim eho xa hdi khong ddng kd th'i khdng phdi Id 
tdipham" nhfl khoan 2 Difeu 8 Bd b a t Hinh sU nam 2015 {sfla ddi, bd 
sung nam 2017). 

Trfen cd sd cho rang V P H C la vi pham phap luat cd tinh chat nguy 
hifem cho xa hdi khdng dang kfe thi T N H C sfe dfldc nhan thdc tfldng 
xdng, bifen phap chfe tai se ddng nghia la C T H C . Cd le nha lam luat Vifet 
N a m da nhan thdc nhfl v|y, nfen hfe thd'ng C T H C da khdng bao gdm 
cac hinh thdc tflde tfl do hay phat lad ddng cfldng bdc. Tuy nhifen khi 
nhin vao mdc phat tien ddi vdi ca nhan thi lai khdng thay sU tfldng thich 
nay vi mdc tdi da qua cao, khdng con ddng ban chat la C T H C . 

Nhfl vay, trfldc khi quy dinh vfe chfe tai cu thfe d6i vdi cac VPHC 
thi nha lam luat phai cd quan difem thdng nhsCt vfe tinh cha't va mdc dd 
T N H C ndi chung thfe hifen rd dd la trach nhifem cua chd the thuc hifen 
hanh vi vi pham cd tinh châ t nguy hifem cho xa hdi khdng dang kfe. Do 
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do, nha lam luat c^n coi VPHC chi gidi han la cac vi pham nhd mang 
tinh chSt vi canh, xam pham trjt tu cdng cdng, difen ra phd hife'n trong 
xa hdi, cd the la mdt sd hanh vi vi pham do ca nhan thflc hifen trong 
linh vUc trat tU, an toan xa hdi, vfe sinh, trat tu an toan giao thdng. • • ™^ 
mdc tifen phat dfldc can nhae, tinh toan, han chfe d con sd hdp ly, P̂ ^̂ ^ 
hdp vdi (ieu kifen kinh tfe' - xa hdi, mdc sdng va thu nhap eda ngd6i 
dan. Mdc tifen phat khdng nham muc dich trflng phat ma chd yfe'u nham 
muc dich giao due, thuyfet phuc la chinh.^ Dfe'n day, va'n dfe quan trpng 
la lam the nao dfe xay dflng dflOc ca'u thanh eda cac tdi pham trong Phan 
tdi pham cua Bd lu4t Hinh sU nSm 2015 (sfla ddi, bd sung nam 2017) va 
cac can thanh VPHC cu thfe, thdng qua cac da'u hieu khach quan va chu 
quan trong ca'u thanh vi pham dfe nhan difen tinh nguy hifem cho xa ndi 
cua chung, dbng thdi phan bifet ro rang ranh gidi gifla hai loai vi pham 
phap luat nay. 

Trong sd' cac tdi pham hifen nay, c6 khdng it nhflng hanh vi cd tinh 
cha't nguy hifem cho xa hdi chi d mflc VPHC. NgUdc lai, trong sd cac 
VPHC cd nhflng vi pham cd tinh cha't nguy hifem cho xa hdi d mflc toi 
ph^m. Nhfl vay, trach nhiem phap ly da khdng phfl hdp, khdng tfldng 
xdng, nha lam lu^t da danh gia khdng chinh xac tinh nguy hife'm cho xa 
hoi cua hanh vi nfen da tdi pham hda cac VPHC hoac ngfldc lai. 

Cd thfe nfeu mdt sd' vi du sau day; 

Hanh vi chie'm doat 2.000.000 ddng - tdc bang 10 ngay iudng trung 
binh da la pham tdi, Tuy nhifen, vifec danh gia mflc dd nguy hifem va 
trach nhiem phai ganh chiu nhfl vay la khdng thda dang. Le ra, hanh vi 
nay chi dang ganh chiu C T H C . Hanh vi gay thfldng tich 11% trd len 
(ching han ma't 2 qua th|n) thi mdi la tdi pham cdn dfldi 11% (chang 
han ma't 1 qua than) thi mdi chi la V P H C * 

Ngayen Hoang Vift, "Nghien ciiu khai m e m pham phap vi c i n h - y nghia d6i vdi vi€c x i c 

dinh pham vi gidi han vi pham hanh chinh", ngay 2 0 / 0 5 / 2 0 1 9 . h t t p s . / / hoc lua t . vn /ngh ien -

cuu-khai -mera-pham-phap-vi -canh-y-nghia-doi -voi -v iec-xac-d inh-pham-v]-g io i -han . -v i -
pham-hanh-chinh/ , tray csp ngay 2 0 / 9 / 2 0 1 9 . 

Th6ng cif so 2 0 / 2 0 1 4 / T T - B Y T coa B 6 y t '̂ qny dmh: " T y le tdn t h u o n g CO th^ sd dyng 
t r o i ^ gjam dinh phap y, giam dinh p h i p y t5m than nhu sau' 
"Lift: 
- Uit III chi nnic d6 nhe: 61-63%, 
- L\lt hoan toan mJa ngu'av 85%, 

- LiSt hoan toan mdt luy hoijc mdt chdn 61%, 
Tdn ihuong xuang sumr 

- Gay 01-02 xuang suhn 3-5%; 
- Gay 03-05 xuong nibn. 6-9%,; 

-Mat 01 tim- 6-10%, 

-Mat 02 thin: 11-15%". 

https://https.//hocluat.vn/nghien


Hanh vi trdm cap 2.000.000 d&ng da nguy hifem cho xa hdi dfen 
mflc truy cflu T N H S vdi hlnh phat tfl 6 thang ddn 3 n jm tfl hay chfla? 
Nfe'u so vdi vifec m^t 1 qua than (tdc thfldng tich dfldi 11% la VPHC) 
thi hanh vi nao nguy hifem hdn? Nha lam luat da coi hanh vi chife'm doat 
2.000.000 ddng la nguy hifem hdn cho xa hoi so vdi hanh vi gay thfldng 
tich dfldi 11%. Day la mOt difeu khdng thda dang bdi thifet hai 2.000.000 
ddng hoan toan cd thfe khac phuc dfe dang, trong khi dd, vifec ma't 1 qua 
than thi khdng thfe bu dap ho^c khac phuc dfldc. 

Tfldng tu, tai sad hanh vi dua xe trai phfep nhflng phai "gdy thiit 
h^i cho sUc khoe, tdi sdn cia ngu'oi khde" mdi la tdi pham?^ Trong khi 
dd, tinh chat nguy hifem cho xa hdi eda hanh vi nay da qua ro rang, 
khdng c^n phai cd thfem t'mh tife't "gdy thiit h^i eho sUe khde hode tdi sdn 
cia ngu'oi khde". 

Tai sao hanh vi rai dinh trfen xa Id phai cd hau qua chfe't ngfldi hay 
gay thfldng tich hoSc gay thfldng tat dfe'n 61% (hfet hoan toan mdt tay 
hoac mot chan, hfet td chi mdc dp nhe) mdi la tdi pham? Tai sao khdng 
phai la t^ lfe tha'p hdn nfeu so vdi trdm cap 2.000.000 ddng? Nfe'u rai dmh 
trfen xa Id ma khdng gay hau qua ndi trfen thi chi la VPHC, trong khi dd 
hien nay xa hdi ra't bflc xuc vdi tinh trang nay. Thflc tfe da cd nhifeu nan 
nhan bl thfldng t$.t vinh vifen do nan rai dinh nhflng chfla dfe'n mdc 61% 
nfen hanh vi cua ke vi pham da khdng bi truy cdu T N H S . 

4. M6t sd Id^n nghi 
Tfl nhflng phan tich d trfen, cd thfe dfla ra mdt sd kifen nghi sau day: 
Thu nhdt, Luat Xfl ly vi pham hanh chinh nam 2012 can dinh nghia 

chi'nh xac vfe VPHC, trong dd chi ro "VPHC cd tinh nguy hidm eho xa hdi 
nhung khdng ddng kd". Nhfl vay, dinh nghia trfen se phfl hdp vdi khoan 
2 Di'feu 8 Bd Iuat Hinh sU nam 2015 (sda ddi, bd sung nam 2017). Nfe'u 
dbng f vdi sda ddi nay thi khai nifem VPHC cd thfe nhfl sau: "VPHC 
Id hdnh vi tuy co ddu hiiu eia tdi pht^m nhung tinh chdt nguy hidm cho xd hdi 
khdng ddng kd do ed nhdn, td ehUe co ndng lue trdeh nhiim hdnh chinh thue hiin 
mdt cdeh cdf hode vd f, xdm phgm cdc lgi ich duoe nha nudc bdo vi m'a theo quy 
dinh eia phdp ludt phdi ehiu TNHC".^ 

Bfen canh dd, nfeu cho rang V P H C cd tinh nguy hifem cho xa 
hdi nhflng khdng dang kfe thi c'an tdi ph^ini hda nhflng hanh vi khdng 
thfldc Idai nay, nha t̂ la hanh vi eda phap nhan thfldng mai. Khi dd, 
V P H C se dung nghia vdi ban ch^t eua nd. Ddi vdi nhflng hanh vi cd 

DiSu 266 B<) lujt Hinh sy nam 2015 {siSa d6i, h6 sung nam 2017) vS "T<>i dua xe tnii phep". 
Cum til "phdi bl xiiph^t hanh chinh" c^n thay bang "phdi chju ttach nhifm hanh chinh" nhu dS 
xnUi ciia PGS TS Nguyen Cilu Vii?t la hoan coan khoa hgc. Xem thiSm: NguySn Cilu ViSC, 
Cido trinh Ludt hanh chinh Vift Nam, Nxb, Chfnh tq qu6c gia, 2013, tr, 504 



10 TAP CHi KHOA HOC P H A P n T V I g T NAM SO 03 ( l J 3 y ^ ^ 

tinh chat, mflc dd nguy hifem cad, c'an thifet phai phat tifen d mdc cao 
hoac ap dung tich thu tai san (tang vat, phfldng dfen) thi cd the nghifen 
cflu, chuyen hda thanh eac cau thanh tdi ph?m cu the dfe bd sung vao 
Bd lu^t hinh sfl.' 

Tdi pham hda cac VPHC se tife'p tuc la xu thfe ta't yeu khi cac quan 
hfe xa hdi ngay cang da dang, phdc t^p, cac hanh vi VPPL cang co quY 
md ldn, thd doan cang rinh vi, phfldng tifen cang nguy hife'm, td chdc 
cang chjt chfe, vi pham xuyfen qudc gia, sd dung cdng nghfe cao... Lu.t 
hinh Sfl Vifet Nam cung phat trifen theo xu thfe nay, bang chdng la da co 
rat nhieu tdi pham mdi dfldc quy dinh trong B6 luat Hinh sfl nam 2015 
(sda ddi, bd sung nam 2017). 

Phap lu§t hinh sfl hifen d^i khdng c6 vfl va cung khdng duy tri cac 
hinh phat gay thiet hai vfe mat thfe chat nhfl ph^t tfl, day ai, danh bSng 
roi, xeo tai, chat chan... ma hfldng de'n vifec phat tifen. Chinh vi vay, 
vifee phat tifen trd nen xu the' phd bife'n. Ngoai ra, hlnh phat tifen eon co 
thfe ap dung ddi vdi chu the vi pham la phap nhan.^ Do dd, hinh sfl hda 
eae VPHC va dfe cao cang nlifl tan dung hifeu qua eda hinh phat tien la 
mot xu thfe khach quan, khdng trai vdi nguyfen tic nhan dao. 

TliU hai, tdi pham hda cac hanh vi hifen dang la VPHC nhUng ti'nh 
cha't nguy hife'm cho xa hdi dang kfe. Ddn cd, dd'i vdi hanh vi gay thfldng 
tich thi nfen h^ tf lfe thfldng tat xud'ng th^p hdn dfe chuyfen hda thanh 
tdi pham (ching han gay thfldng tich 6% vi 6% la gay 2 xfldng sfldn). 
Trong khi tdi pham hda cac VPHC cd tinh chat nguy hiem cao thi ddng 
thbi phai hanh chinh hda cac vi pham hinh sfl ma ti'nh nguy hifem cho 
xa hdi la khdng dang kfe, dfla chdng trd ve ddng vdi tinh chat eda no la 
VPHC. Vi du: tdi trom cap tai san vdi gia tri 2.000.000 ddng la hanh 
vi cd tinh chat nguy hiem khdng dang kfe. Cau thanh VPHC cflng nhfl 
cau thanh tdi pham cu thfe trfldc hfe't dfldc xay dUng tfl tinh nguy hifem 
cho xa hdi chfl khdng phai la til U'nh trai phap lu^t. VPHC cung cd tinh 
chat nguy hifem cho xa hdi, nd chi khae tdi pham d mflc dd nguy hifem 
eho xa hdi ma thdi.'' 

Thu ba, Luat Xd ly vi pham hanh chinh nam 2012 c'an cd nhflng 
difeu khoan tUdng thich vdi TNHC, ehfl khdng phai la xd ph^t hanh 
chinh, cu thfe la; 

Nguyen Hoang Vi^t, lldd 
Dodonov V.N. Luit hinli su so siinh (TiSng Nga: J\onoHOB B. Ii. CpasHHTejitHoe yrojioBHoe 
npaso. OSuiafl lacib. MoHorpai$na / FIOH o6m H nayn, pea. C tl, lUepSH. — M.: 
KtpJiHTHHiJiopM, 2009, — 448 c. — ISBN 978-5-93295-470-6. tr. 14) 
Nguyen Cliu Vift, Gido tnnh Luat h'anh chinh Viet Nam. Nxb. Chinh cri qu6c gja, 2013, tt. 
504; Nguyen Canh Hop {chu bien), ddo tnnh U^t hanh chinh Vm Nam, Nxb H&ng Dilc, 
2017, tr. 567. 



- Dfla 4 bifen phap xd ly hanh chinh ra khdi Luat Xd ly vi pham 
hanh chinh nam 2012. 

- Can cd mdt difeu vfe cd sd cua T N H C vdi ndi dung '^cd nhdn, 
td chiic phdi chiu TNHC khi co ldi trong viic thuc hiin hdnh vi VPHC dupe 
phdp ludt quy dinh". 

- Sda ddi cac trfldng hdp khdng phai chiu T N H C quy dinh tai 
Difeu 11 Luat Xd If vi ph^m hanh chi'nh nam 2012. 

Thu tu, c^n nghifen cflfl dfe ap dung thd tuc tU phap khi xd ph?it 
nhflng VPHC cd mdc phat cao. So vdi tdi pham, cd ra't nhifeu nhflng 
V P H C cd mdc tien phat cao, gia tri tang vat, phflong tifen bl tich thu 
ra't ldn, vifec ap dung cac chfe tai xd phat VPHC c6 anh hfldng trflc tifep 
dfen quyfen con ngfldi, quyen cdng dan nhflng lai dfldc thuc hifen theo 
thu tuc hanh chinh khep kin. Khdng gidng nhfl cd chfe' xet xd tai Tda 
an thed thu tuc tu phap, vifec xd phat VPHC chi do mdt ngttdi thflc 
hifen (ngfldi cd th^m qflyfen ban hanh quyet dinh xd phat VPHC), lai 
khdng cd thu tuc xem xet lai tinh dung, sai cua quyet dinh (nhfl phdc 
tham, giam. ddc tham, tai th^m ddi vdi ban an, quyfet dinh cua Tda an), 
do vay, cd thfe cd nhflng sai sdt khdng dfldc phat hifen ra.'^ Sfe vd ly khi 
xd phat VPHC vdi mflc hang tram tnfeu dong, tham chi phat dfen 2 t^ 
ddng l^i do mdt ngfldi cd th^m quyfen trong cd quan hanh chinh thUc 
hifen va theo thd tuc hanh chinh khdng cdng khai, khdng tranh tung... 
Trong khi do, vifec truy cflu T N H S chi m^y trifeu ddng (khi phat tifen 
la hinh phat chinh) thi lai phai do Tham phan chuyfen nghifep tife'n hanh 
theo thu tuc td tung rat chat che, cdng khai. Vi vay, nha lam luat c'an 
can nhae cd nfen quy dinh giao cho Tda an ma cu the la th^m phan tifen 
hanh xd phsit theo thd tuc tfl phap ddi vdi cac VPHC cd mdc tifen phat 
cao bdi khdng cd thu tuc nao chat che va bao dam khach quan hdn thd 
tuc td tung tfl phap. • 
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