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Tém tat
Vigt Nam dang duuin bj sita ddi Lugt Xt Iy vi pham hanh chinh nam 2012. Viée
stta déi Ludt Xt ly vi phgm hanh chinl nam 2012 ddi hoi phai ¢6 nhimg lugn ct
khoa hoc va thuc tidn toan dién sdu sdc, trong d6 ¢ vdn d2 mang tinh nén tdng la
trdch nhigm hanh chinh. Bai viet phan tich Iy Iugn va thuc tién Idp phdp & Viét Nam
lién quan dén vin dé trdch nhi¢m hanh chinh, (it dé gitip xdc dinh ding ddn hon dinh
hudng sita déi Lugt Xit by vi phamt hanh chinh nam 2012,
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Abstract
The Amendment of Law on Handling Administrative Violations in 2012 requires
profound comprehensive scientific and practical arguments, incuding the_fundamental
issue of administrative responsibility. This article analyzes theory and legislative
practice in Vietnam related to the issue of administrative responsibility, thereby helping
to better determine the direction for amendment of the 2012 Law on Handling
Administrative Violations.
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Hién nay, phdp luat vé xif phat vi pham hanh chinh (VPHC) ¢
nudc ta chua thé hién rd méi lién hé giva trich nhiém hanh
chinh (TNHC) vdi ch€ tai hanh chinh (CTHC), trong khi dé, CTHC
Ia hinh thue biéu hien cia TNHC. Vi viy hoan thién phép ludr xit phat
VPHC, trong dé trong tam la CTHC ¢in phai bit dau tit viéc nhan thie
ding din nhang vin dé ly luan ve TNHC.

1. Khdi niém, dic diém trach nhiem hanh chinh

TNHC la hau qud bit lgi ma chu thé VPHC phéi gdnh chiu,
thé hién bing cic CTHC, dugc dp dung bdi ngudi cé thim quyén
va theo thu tuc duge phip luit hanh chinh quy dinh. TNHC la moc
loai trich nhi¢m phdp 1y doc lip va 1a loai trdch nhiém trude nha
nude (tuong ty nhu trdch nhiém hinh sy (TNHS)). TNHC c6 cic
dac diém sau day:
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Thit nhdi, ve ban chit, TNHC thé hi¢n sy cudng ché ctia nha nudc
nhung hau qud bat lgi v& vat chat, tinh thin khéng lén nhu TNHS-'

Thit hai, c6 53 chju TNHC b VPHC duigc cho la anh vi co o
nguy hiém cho xi hoi khong ding ké, khic véi muc do nguy hiem cho
xi ho¢i ciia to6i pham trong TINHS. .

Thit ba, cht thé chju TNHC J ¢4 nhan, 6 chuc, khéng chi phdp
nhin thuong mai nhut chii thé cva t¢i pham hinh syt .

Thi tu, vé ché i, CTHC chu yéu Ja phat tien, khong cé cdc blén
phap xt ly rdch nhi¢m lién quan dén rudc ty do nhu phat tr hoc Gp
crung lao dong cudng bute.

Tht ndns, thim quyen truy ciiu TNHC chi yéu thugc vé €0 quan
hanh chinh nha nudc, nhung pham vi cht thé c6 thim quygn rit rong.

Thti sdn, thi tyc truy cdu TNHC Ja thi tye hanh chinh. Thu e
nay c6 phin don giin, khong day du cdc budc khdi €6, digu tra, truy 0
xét xu nhu khi truy ciu TTHS.

2. Vai tro cua trach nhi¢gm banh chinh

Mt la, TNHC ¢6 vai tro quyét dinh déi véi vigc quy dinh CTHC. Vin
dE nay cin hiéu § hai cdp dg.

Cidp dg chung: nhin thiic tdng thé ve tinh chit cia TNHC vd hé
théng ché i cua nd. Dign d6 c6 nghia la nha Jam lut phii nhin thic
duge tnh phir hgp cta cdc bién phip TNHC trong digu kién cia Viet
Nant hien nay. Cu thé Ja TNHC & Viét Nam nén nghiém khic dén muc
nao thi phis hgp vi dip uing yéu ciu diu tranh phong chéng VPHC. Sy
phit hgp d6 cin thé hién bing cic hinh thiic xtt phat n10? Bén canh phat
tién Ja ché tai cha yéu thi déi v6i chit thé VPHC ¢6 can dp dung ché
tai phat giam hay lao dong cusng buc hay khong? Muc phat d6i véi c4
nhan va phdp nhan cé nén khic nhau hay khong?

Cdp d¢ riéng: khi quy dinh ché tai cin dp dung déi vdi chu thé cia
VPHC cu thé thi nha lam luit phai hinh dung dugc dnh chat va muc dé
tuong xung cia TNHC cin dp dung. VPHC d6 ¢4 vhing cfu thanh cy
thé nao va ché thi tuong ung déi vdi ting ciu thanh?

Trong méi tuong quan ndy thi Quéc héi la co quan ddnh gid Wng
thé cdc yéu cau vi muc d¢ thé hien cia TNHC né chung thong qua
vi¢e xdc dinh h¢ théng cic ché o (cip do chung), con Chinh phu quy
dinh TNHC cho cdc VPHC cy thé trong cdc linh vyc (cip d¢ tiéng),

Hai la, TNHC l& co 56 dé quy dinh thém quyén xit phat. TNHC the
hién bing ché tai, ma ché & 1z cin cu dé quy dinh thim quyén xU phy;
Thim quyén xit phat dudc xdc dinh bing muc dé TNHC quy dinh de,
vdi fimg linh vic va g VPHC cy thé.
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Ba la, TNHC quy dinh tinh chdt cia thi we xir phat. Xu hudng
chung 1a phan biét VPHC theo muic d¢ phat tién dé 4p dung chu tuc
phi hgp. O nhigu nude, trong nhang trudng hgp cin thiée, véi vi
pham phuic tap thl cin mot thi tyc xd phat cong khai, ¢6 tranh tyng,
6 syt tham gia ctia nhiing chu thé lién quan. Chinh vi vay, & céc nudc
nay, vige xit phat VPHC con do Tda 4n thuc hién véi tha tuc chic che
nhu TNHS, néu dé 1a nhung vi pham ¢6 muc phat tign cao hojc phat
giam hanh chinh (c4c nudc Dong Au, Nga va mot sé nudc hau xi héi
chi nghia).

3. Co sd cia trach nhi¢m hanh chinh

Co s6 ctia TNHC 1a VPHC, tuc chi khi nho ¢6 VPHC dugce thuyc
hién trén thyc € thl khi d6 mdi ¢é thé truy cvu TNHC. Vi VPHC
1a co 56 cia TNHC nén phdi nhan dién bin chic cia VPHC. Nhin
dién sai vé bin chit VPHC cioing ¢é nghia 12 1in 16n girta TNHC véi
TNHS.

Trudce hét, ve khdi niem VPHC va ban chit ctia nd thi ciu héi dic
rald “can ot vao ddu hitu gi d€ nha lam ludt phdn biét i8i pham véi VPHC?
Ciu hoi mdy thuoe quyen gidi dip cha Qubc hoi chu khéng phdi cua
Chinh pht vi Chinh phti chi ¢in cin cit vio cdc t¢i pham trong phip
lujt hinh sy ma quy dinh cic VPHC cu thé trong cic nghi dinh, mién
13 khéng triing vdi cdc cfu thanh cu thé cia cdc t6i pham trong phép
luat hinh sy,

Hién nay, theo Luac Xu ly vi pham hanh chfnh nam 2012 thi
“VPHC la hanh vi c6 16i do cd nhdn, t6 chic thuc hign, vi pham quy dinh cia
phip lugt v¥ qudn ly nha nudc ma khéng phdi la t§i pham va theo quy dink
cua phdp ludt' phdi bj xit phat vi phgm hanh chinh”. Theo B¢ luat vi pham
hanh chinh cuta Lien bang Nga thi “VPHC la hanh vi trdi phdp ludt, dang
hanh dong (hodc khéng hanh dgng) va ¢6 16i cia cd nhdn hodc phdp nhin ma
vigc thuc hign hanh vi d6 dugc B6 ludt nay va cdc dao ludt v¥ VPHC cia cdc
chit thé lién bang quy dinh phdi chiu TNHC” 2

Hai dinh nghia néi trén v& VPHC hiu nhu giéng nhau, deu la
dinh nghia hinh thic, tic chi néu diu hiéu bi phip luat cim (tinh phai
chin TNHC theo dinh nghia ctia Bo luat vi pham hanh chinh cta Lién
bang Nga hojc tinh bj xtt phat VPHC theo dinh nghia cta Luat X ly
' “Theo quy dinh ciia phdp lusc” dugc hiéu 1 theo Lust Xit Iy vi pham hanh chinh nim 2012,

ede nghi dioh xt phat VPHC, cdc dao lugt chuyén nginh c8 quy dinh xi phat VPHC.
*  Kboin | Bitw 21 Chuong 2. (Nguyen vanTifng Ngo 7. | on. 2.1 KoAll Pd):

PATUBHLIM NpPHINAETCA  NPOTHRONpABHOC, BUHOBHOE
nefictane (6eancicrane) ¢mmwcnom MM »opnmmccxom 1A, 32 KOTOPOC HACTOAMIMM
KoncxeoM WIH cyGbekTos P ob aﬂMmmCrpm‘MBHle

HBHAR OTBETCTBCHHOCTD, ")
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vi pham hanh chinh nam 2012). Luat X ly vi pham hanh chinh nam
2012 con quy dinh thém VPHC khéng phdi la tgi ph(u_n - tdc khb];g
phii 12 nhung hanh vi duge quy dinh trong phin cic toi pham kahoi
luat Hinh sy nim 2015 (stta d&i, bd sung nim 2017). Nhu v@xy N

quy dinh VPHC trong cdc nghi dinh thY Chinh pha phdi can cd v 0'
B¢ Juat Hinh sy nam 2015 (sta déi, bé sung nam 2017) dé kh(‘)ng,'qu)l
dinh triung ljp nhuang hanh vi da dugc quy dinh I3 161 ph«‘m: Vi du;
néu trom cip vdi gid o tai sin 2.000.000 dong tré len chi khong guy
dinh Ia VPHC, hanh vi gay thuong tich 11% trd lén cang khong quy
dinh Ia VPHC. "

Nhu vay, ca ha dinh nghta VPHC néi trén d2u khéng phéi lﬂ,‘dif}h
nghia vt chit, khong cho thay bin chat ctia VPHC 1a gi, khong nét dén
khdch thé bi xdm pham va tinh chat nguy hiém cho xa hoi cia VPHQ
Trong trudng hop nay, muén nhan biét VPHC thi phéi can cu vio phdp
lujt thue dinh - nic cin aif vio ciu thanh cu thé di ducc quy dinh trong
cic nghi dinh cta Chinh phi. Bigu dé chi ¢6 y nghia ddi vé ngl{ﬁl
tryc tiép xur phat con nha Jam luge, nte Quéc hoi thi phii can cd vao
ban chit dé quy dinh VPHC R gi, tir d6 dinh hudng v& ché tai - ntc 22
TNHC cho tuong thich. Néu coi VPHC nhu pham phép vi cdnh trude
day thi bi¢n phdp xi ly rdt don gian, mufc phat rat nhe. Tuy nhién, hi¢n
nay muc phat tién va tich thu tang vit, phudng tién ¢6 tinh tring phat
rét ning nén néu xéc theo ché i thi nhitu VPHC gian nhu ¢ tinh chit
cua té1 pham hinh sy

Do d6 chi ¢6 thé nhan dién VPHC thong qua khsi niém toi pham,
vi qua kh4i niém 61 pham seé thdy ré ban chit cia VPHC. Theo Dieu 8
Bo lude Hinh sy nam 2015 (sifa déi, bé sung nim 2017) thi “tgi pham la
hanh vi nguy hiéin cho xa h¢i dupc quy dinh trong Bg ludt Hinh sy, do nguvi c6
néng luc trdch nhigin ink si hoge phdp nhdn thuong mai thyc hién mét cdch &
¥ hode v6 yp, xdm pham dgc ldp, chit quyén, théng nhdt, toan ven lanh thé T¢
qudt, xdm pham che ds chink trj, ché dg kinh té, nén vdn héa, qudc phong, an
ninth, trdt w, an toan xa hgi, quyén, Ipi ich hop phdp cia (8 duic, xdm pham
quyén con nguisi, quytn, lgi ich hop phap cta cbng ddn, xdm pham nhimg linh
vite khdc ala trdt e phap ludt xa hoi chi nghia ma theo quy dinh cia Bo lugt
nay phdi bi xit ly hnh sie”.

Thong qua khii niem nay, c6 the thiy, Bo luat Hinb sy nam 2015
(sta di, bS sung nam 2017) khing dinh ban chit ctia toi pham thé hien
6 tinh nguy hiém cho xa héi cia hanh vi vy phami. Tuy nhién, vi khoin
2 Digu 8 Bo luat Hinh sy nam 2015 (st déi, b6 sung nam 2017) quy
dinh: “nhimg hanh vi tuy c6 ddis hi¢u cia t6i phan nhung tinh chdt nguy hiéy,
cho xd hoi khong ddng ke thi khéng phi la 161 pham va dwge xit Iy béng cde bigy
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phdp khdc” nén cé thé hiéu VPHC nim trong sé nhing hanh vi khong
phai Ia t6i pham nay. “Tink chdt nguy hiém cho xd hgi khéng ddng ké” dusc
hiéu 1 tic hai khong 1dn, hau qué c6 thé dé dang khic phuc, khong gay
bite xiic 18n trong xi hoi. Néu hanh vi da gay thiét hai Idn, gay phin n¢
trong cong ddng, giy buc xuic cho nhigu ngudi thi khong thé goi Ia tinh
chdt nguy hiém khong ddng ké.

Vdi viéc so sinh khdi niém VPHC véi khdi niém toi pham néu
trén, cd thé khing dinh ring “VPHC la hanh vi vi pham phdp ludt c8 tinh
chdt nguy hiém cho xa hoi khong ddng ké, 1a hanh vi vi pham gdy nguy hai
khéng lon, chit yéu trong trdt ty qudn ly, thudng khéng gdy hdu qud, hodc néu
0 thi hdu qud khéng 16n, dé khdc phuc”.

Trudc diy, phdp luit Viéc Nam da tiing quy dinh ding tinh thin
nay mi theo tic gid I3 phit hgp vdi bin chit ctia VPHC. Cy thé, theo
bizu 2 Pieu l¢ x1t phat vi cdnh 1977 thy “nhang hanh vi xdm pham dén trdt
1y an toan xa hoi ma 6 tinh chdt don gidn, ro rang va hdu qud khéng nghiém
trong, chua dén mc tray ciu wrdch nhi¢m hinh sy hodc chua dén muc xd phat
bdng cdc bign phdp hanh chinh khdc la pham phdp vi cdnh” Theo Digu 11
Phip lenh trimng trf to1 diu co, buén 1au, im hang gi4, kinh doanh erdi
phép nim 1982 quy dinh vé& nhong trudng hep xu ly bang bién phdp
hanh chinh nhu sau: “Nhang vi pham nho chua dén puic phdi truy 16 trudc
Toa dn theo cdc digu quy dinh vé 16i pham trong Phdp lénh nay thi bj xi ly
bang bi¢gn phdp hanh chink theo quy dinh cia Hpi déng b trudng”. Nhut vy,
theo cdc vin ban quy pham phdp lugt nay th) vi pham phdp luir ma hju
quéd khéng nghiem trong, chua dén muc truy citu trdch nhiém hinh su
hojc nhiing vi pham nhé chua dén raiic phai truy t6 trude Toa dn thuc
chit 11 VPHC wi chiing tuong t “whang hank vi tuy ¢6 ddu higu cia t9i
pham nhung tinh chdt nguy hi€m cho xa hgi khong ddng k€ thy khéng phdi la
18i pham” nhu khoan 2 Di#u 8 B¢ luat Hinh sy nam 2015 (sia déi, b
sung nam 2017).

Tren co 6 cho ring VPHC I vi pham phdp luit ¢6 tinh chit nguy
hiém cho xa hoi khéng déng ké thi TNHC sé¢ dugc nhan thic tuong
xung, bién phdp ché a1 sé ding nghia It CTHC. C4 lé nha i Juar Viét
Nam da nhin thic nhu vay, nén h¢ théng CTHC da khong bao gom
cic hinh thie tude ty do hay phat lao dong cudng bic. Tuy nhiea khi
nhin vao muc phat tign d6i vdi c4 nhan thi lai khéng thiy sy wong thich
nay vl muc t6i da qud cao, khong con dung ban chit 1a CTHC.

Nhu vy, trude kbi quy dinh vé ché i cu thé déi vdi cic VPHC
thi nha lam lujt phii ¢6 quan diém théng nhit v& tinh chit vd muc do
TNHC néi chung thé hién r6 d6 a trdch nhiém cua chi thé thuc bién
haph vi vi pham c6 tinh chdt nguy hiém cho xi hoi khong ding ké. Do
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dé, nha lam ludt can coi VPHC chi gidi han I céri vi pham n_ho mang
tnh chat vi cdnh, xdm pham trit 0y cong cong, dién ra phé b_l?n rong
X hoi, 6 thé I mot s6 hinh vi vi pham do ¢4 nhan thuc hi¢n rrof;%
linh vyec rac oy, an toan x4 hoj, vé sinh, trat iy an toan g‘laolthéng-l-' ‘]’m
mue tién phat dude can nhic, tnh todn, han ché€ & con s6 hop Iy, P! ¥
hgp véi dizu kién kinh té - xa héi, mic séng va thu nhap cﬂ/a ngo
dan. Muc tién phat khéng nhim muc dich trimng phat ma chu yéu nhim
muc dich gido duc, thuyét phuc I chinh.* Pén day, vin d& quan (ro{lg
12 Iam thé n2o dé xay dyng dugc cdu thanh cta cic toi pham trong Phé“;
61 pham cta Bo luit Hinh sy nam 2015 (siva déi, bd sung nam 2017) V2
cdc ciu thainh VPHC cy thé, thong qua cdc ddu hiéu khdch quan va Ch“_
quan crong cdu thanh vi pham dé nhin di¢n anh nguy hiém c.ho.xﬂ ho
ctia chiing, dong thoi phan biét ré rang ranh giéi giita hai loai vi pham
phdp luat ndy. o

Trong s& c4c 1oi pham hién nay, ¢6 khéng ft nhitng hanh vicé tinh
chit nguy hiém cho xa héi chi 8 muic VPHC. Ngudgc lai, trong s6 cé(;
VPHC c6 nhiing vi pham ¢6 tinh chét nguy hiém cho x3 heéi & muc to1
pham. Nhu viy, trich nhi¢m phdp ly di khong phi hgp, khong tudng
xung, nha lam lugt da dinh gid khong chinh xdc tinh nguy hiém cho xa
hoi cva hanh vi nén di 1¢i pham héa cic VPHC hoac ngudgc lai.

Cé thé néu mor s6 vi du sau day:

Hanh vi chiém doat 2.000.000 dbng - nic bing 10 ngay luong trung
binh di I phamn t61. Tuy nhién, viéc dinh gid mic do nguy hiém vi
trich nhiém phai génh chiu nhu vay Ih khéng thda ding. Lé ra, hanh vi
nay chi ding ginh chju CTHC. Hanh vi gay thuong tich 11% &d lén
(ching han mit 2 qué than) thi md1 Iy to1 pham cén dud 11% (chéng
han mét 1 qua than) tht mdi chi la VPHC.*

* Nguyln Holog Vitt, “Nghutn cuw khids mi¢m pham phap vt cinh - ¢ nghis déi véi vige xic
dinh pham 3 @04 han o1 pham hnh chinh”, ngdy 20/05/2019, htps://hochuat.vn/nghyen-
cou-khai-mem-pham-phap-vi-canh. y-nghia-d: xac-dnh-pham-vi-g h "
pham-hah-chinh/, truy cip ngly 20/9/2019

Thong w: s6 20/2014/TT-BYT cda Bo y 1€ quy dinh: “Ty l¢ t6n thuong co thé st dung
wong gidm dinh phip y, gim dinh phip y tm thin nhu sau:

“Ligt:

- Li¢t e du e d whe: 61-63%,

- Luet hoan toin nito ngiivi- 85%,

- Lagt hoan toan mt tay hode mét chin 61%,

Tén thuong xviong siion- ’

- Giy 01-02 xwong suom 3-5%

- Giy 03-03 xuong swon. 6-9%;

Thin.

- AL 01 thén- 6-10%,

- Mdr 02 thn: 11-13%".
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Hanh vi oom cip 2.000.000 dong da nguy hiém cho xi hoi dén
muc truy ciu TNHS véi hinh phat tif 6 thing dén 3 nam th hay chua?
Néu so véi viec mit 1 qua than (nic thuong tich dudi 11% 1y VPHC)
thi hanh vi ndo nguy hiém hon? Nhia lam luic da coi hanh vi chiém doat
2.000.000 ddng I3 nguy hi€m hon cho x4 h¢i so véi hanh wvi gy thueng
tich dudi 11%. Pay Ia mér digu khong thoéa ding béi thiét hai 2.000.000
dbdng hoin toin cé thé khic phuc dé ding, trong khi d6, viéc mit 1 qua
than thi kheng thé bix ddp hoic khic phuc duge.

Tuong ty, tai sao hanh vi dua xe trdi phép nhung phii “gdy thiét
hai cho sitc khée, tai sdn cia ngudi khdc” méi la t6i pham?® Trong khi
dé, tinh chit nguy hiém cho xa hoi cia hanh vi ndy di qud 6 rang,
khong cin phdi ¢d thém tinh tidt “gdy thiét hai cho sic khde hodc tai sin
cha ngudi khdc”.

Tai sao hanh vi rdi dinh trén xa 1o phdi ¢6 hiu qué chét ngudi hay
gay thuong tich hodc giy thuong tat dén 61% (liét hoan toan mot tay
hojc mot chan, liét td chi muc do nhe) mdi Ia t61 pham? Tai sao khong
phéi 12 ty 1¢ thidp hon néu so véi trom cép 2.000.000 dong? Néu rii dinh
trén xa 16 ma khong gy hau qud néi trén thi chi 1Ia VPHC, trong khi dé
hién nay xa hoi rit buc xic¢ vér finh trang nay. Thuc € da ¢6 nhigu nan
nhin bj thuong tat vinh vién do nan rdi dinh nhung chua dén mic 61%
nén hanh vi cta ké vi pham di khong bf truy ciu TNHS.

4. Mot s kién nghi

T nhung phan tich & trén, ¢é thé dua ra mot sd kién nghj sau day:

Thii nhdt, Luit X1 ly vi pham hanh chinh nim 2012 cin dinh nghia
chinh xdc ve VPHC, trong d6 chi ro “VPHC <6 tinh nguy hiém cho xa hgi
nhung khong ddng ké”. Nhu vy, dinh nghia trén sé phit hgp véi khoin
2 Digu 8 Bé luat Hinh sy nam 2015 (sta d81, bd sung nam 2017). Néu
déng v vdi sta d8i nay thi khdi niem VPHC ¢6 thé nhu sau: “VPHC
la hanh vi tuy c6 ddu hiéu cha t9i pham nhung tinh chdt nguy hiém cho xa hoi
khéng ddng ké do ca nhdn, 16 chiic <6 nang Iyc trdch nhiém hanh chinh thuc hi¢n
mgt cdch 6y hodc v6 y, xdm pham cdc lgi ich duoc nha nudc bdo vé ma theo quy
dinh cia phdp ludt phdi chiy TNHC” ¢

Bén canh dé, néu cho ring VPHC c6 tinh nguy hiém cho xa
hoi nhung khong ddng ké th cin t6i pham héa nhung hanh vi khong
thuoc Joai nay, nhst 13 hanh vi cta phdp nhin thuong mai. Khi dé,
VPHC sé diing nghia v6i ban chét ctia né. P61 vdi nhiing hanh vi ¢é

S Diku 266 Bo lude Hinh su nam 2015 (sita dé1, b6 sung nam 2017) vé “Tor dua xe trdi phép”.

¢ Cum tif “phdi bl xib phat hanh chink” cin thay bng “phdi chiu tach whign hah chinh” nhu d2
xufit cda PGS TS Nguyén Ciru Viec T hoan toan khoa hoc. Xem them: Nguyén Ciiu Vigt,
Gdo tenth Ludt hanly chinhy Vigt Nam, Nxcb. Chinh tn quéc gia, 2013, v, 504
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tinh chit, muc dé nguy hiém cao, cin thiét phii phac tien ¢ mfc €30
hodc dp dung dch thu tai san (tang vat, phuong tién) th cd thé nghin
cuu, chuyén héa thanh cdc cdu thanh téi pham cu thé dé bé sung vao
B¢ luar hinh su.”

Toi pham hoa cdc VPHC sé tiép tuc Iy xu the tat yéu khi cdc quan
hé xa hoi ngay cing da dang, phuc tap, cdc hanh vi VPPL cing C‘O' f['-f)'
mo ldn, thu doan cang tinh vi, phudng tién cang nguy hiém, to chl{C
cang chat che, vi pham xuyén quéc gia, sif dung cong nghé cao... Luat
hinh sy Viét Nam cang phit trién theo xu thé nay, bing chiing 1ada C‘:
rét nhitu t6i pham mdi dgc quy dinh trong Bé lust Hinh sy nam 2015
(stra d8i, bo sung nam 2017). ,

Phip luit hinh sy hién dai khong c§ vaa va cong khong duy td cac
hinh phat gay thi¢t hai vé mat thé chat nhu phat tv, day ai, dénh bing
roi, xéo tai, chit chan... ma hudng dén viéc phat dén. Chinh vi vdy,
viéc phat dén trd nén xu thé phé bién. Ngoai ra, hinh phat tign con cd
cthé 4p dung d6i v6i chu ché vi pham la phdp rhian.? Do dg, hinh sy héa
cdc VPHC va dé cao cang nhu tan dung hiéu qud cta hinh phat nén Ia
mot xu thé khich quan, khong trdi v6i nguyén tic nhan dao.

Thit hai, 101 pham héa cdc hanh vi hién dang la VPHC nhung tinh
chit nguy hiém cho xa héi ding ké. DPon cv, d6i vér hanh vi gay thueng
tich chi nén ha cy 1¢ thuong tat xuséng thip hon dé chuyén héa thanh
t6i pham (ching han gay thuong tich 6% vi 6% Ia giy 2 xuong suon).
Trong khi téi pham héa cic VPHC ¢6 tinh chit nguy hiém cao thi dong
thdi phai hanh chinh héa cdc vi pham hinh sy ma tinh nguy hiém cho
x4 hoi Ia khong ding ké, dua chuing trd veé dung vdi tinh chit cha né la
VPHC. Vi du: t6i trom cdp 2 sin vdi gid trj 2.000.000 dong I hanh
vi ¢6 tinh chit nguy hiém khong ding ké. Cau thainh VPHC ciing nhu
cdu thanh 61 pham cu thé tidc hét duge xiy dyng tir tnh nguy hiém
cho xa hoi chu khong pha Iy tif tinh tra phdp luat. VPHC cong ¢6 tinh
chit nguy hiém cho xa hé, n6 chi khdc toi pham & mudc dé nguy hiém
cho xa hoi ma thei.”

Thit ba, Luae X4 1y vi pham hanh chinh ngm 2012 ¢an c6 nhang
dien khodn wiong thich véi TNHC, chu khong phi 12 xt phat hanh
chinh, cy thé la:
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- Pua 4 bi¢n phip xit ly hanh chinh ra khéi Lugt Xu Iy vi pham
hanh chinh nim 2012.

- Cin ¢ mot ditu ve co s8¢ cia TNHC vdi noi dung “cd nhdn,
16 chitc phdi chiv TNHC khi ¢6 18i trong viéc thyc hi¢n hanh vi VPHC dugc
phdp ludt quy dinh”.

- Stta ddi cdc trudng hgp khong phii chju TNHC quy dinh tai
Dieu 11 Lvat Xu ly vi pham hanh chinh nam 2012,

Thu (4, can nghién citu dé 4p dung thd tuc t phdp khi xu phat
nhing VPHC ¢6 muc phat cao. So vdi t¢i pham, c6 rit nhiéu nhiing
VPHC c6 muic tién phat cao, gid tj tang vat, phuong tién bi tich thu
it 16n, viéc dp dung cdc ché tal xt phat VPHC ¢6 4nh hudng tryc tiép
dén quyén con ngudi, quyén cong din nhung lai duge thyc hién theo
th tyc hanh chinh khép kin. Khong giéng nhu co ché xét xit tai Toa
4n theo thu wic tu phdp, viec xi phat VPHC chi do mét ngudi thuc
hién (ngudt ¢6 thdm quyEn ban hanh quyét dinh xt phat VPHC), lai
khéng cé thu tuc xem xét lai tinh dung, sai cia quyét dinh (nhu phic
thim, gism déc thim, tdi thdm d6i vdi bin 4n, quyét dinh cia Toa 4n),
do viy, c6 thé c6 nhung sai sét khong duge phdt hién ra.' Se vé ly khi
xtt phat VPHC véi muc hang tram triéu dong, thim chi phat dén 2 ty
dong lai do mot ngudi ¢6 thim quyén trong co quan hanh chinh thuc
hi¢n va theo thi tyuc hanh chinh khéng cong khai, khong tranh tung...
Trong khi dd, viéc truy cuu TNHS chi miy trién dong (khi phat tign
la hirth phat chinh) thi lai phdi do Thdm phdn chuyén nghiép ti€n hanh
theo thi tuc 6 tung rit chat che, cong khai. Vi vay, nha im luac cin
can nhic ¢6 nén quy dinh giao cho Toa 4n ma cu thé Ia tham phén dén
hanh xit phat theo thi tuc tu phap ddi véi cic VPHC c6 muic tién phat
cao bdi khong ¢6 thi tuc ndo chit ché va bdo ddm khdch quan hon thi
tuc t6 tung tu phip. @
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