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Tom tat ; a thudn
Nham thu Init ddu e e ngoai, nhids quét gia da xdc lip hod chdp nhdn théa l;n
trong tai trong cdc didu wdc quéc 1€ d¢ irao thins guyén gial q:ry{l tranh d'”?’ d?f'b"f "
trong tai din tic quéc 1€ ISDS. Bitu niy tao co hdi cho nha din tu nutde vgodi 349 v
loi ith kinh 16 kehi khodn din fu cia minh bi quéc gia tidp nhdn ddu tu xdm hei, ddng
thisi dé lai cho aic quéc gia titp nhan diu 1 nhidu thach thiic trong vigc hoach djnh phdp
Iugt, chinh sach trong nudc. Trong bei cdnh cac nha ddu t1e miGe ngoai da, dang va s {(1"1
dung e che tong tai daiu 110 qudc 1€ bing cach “t chutyén hoa” cac i pham hop dong
thamh cdc vi pham dign o dé khéi kign ra trong tai ISDS, théa thudn Irongtlm \ng&'y
cang trd nén quan trong. DE gop phin nhdn di¢n nii ro, ngdn ngita tranh chdp va b‘f"
Vg uy tin, 13i chinth cho cdc bén franh chdp, bai vit cung cdp thong tin t6ng quan v2 théa
thiudn trong tai trong trong tai ddu 1t gudc t€ va phdn tich vy Recofi kign Vigt Nant dé
khdng dimh tdm quan frong cla thoa thudn trong 1ai.
Tt khoa: diu tws, thda thudn trong tai, trong tai ddu e qud 1€, Toa dn dw 1 quéc 1€ ICS
Abstract
With the aim of FDI atiraction, countries have in many i
treaties about the arbitvation agreement upon which establishing the jurisdiction for
ISDS arbitration. This plays the significant role for the foreign investors to protect their
investment abroad from being impaired by hosting countries, In tum, it also leaves
many challenges for the hosting conntry in term of the right to regulate its economy.
Int the erisis of 1SDS, among others, foreign investors have abused the jurisdiction of
ISDS arbitration by “self-tranforming” contractual claims to treaty ones. Therefore,
the examination on i bil clause has been of essense. In order 1o
recognize the risks, prevent investmens disputes and thereby protect fhe reputation,
Sinancial sources for disputing parties, the paper will firstly gather the theory and
practice of investment abitration clause and, secondly, cxplore Recofi v. Vietnam case
Jor better understanding the significance of arbitration clause.

Keywords: investmient, arbitration agreement, ISDS, investor — States dispute settlemeny,
ICS, Investment Court Sysierm
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1. Téng quan v& thoa thuan trong tii trong trong tai dau tu qudc t¢
1.1. Tranh chdp dau tw quoc (€ va trong tai dan tw qudc 1€

D¢ khuyén khich nha dau w nuée ngoai dem @i sin hitu hinh v vg
hirth vao linh thé ctia minh dé dau i, thong thudng cic quoc gia trén the
gidi déu cam két trong céc ditn ude qudc € va wong phdp luar cha minh
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vé chinh sich uu dai dau t vi bio dim diu o1 Tuy nhién, hoat dong du
ar ndy thudng tigm dn nhiéu i ro cho cdc bén va cong thudng phét sinh
tranh chfp. Do do, cdc quéc gia tép nhin diu tu chip nhin cho nha dau tu
nudc ngoai khéi kien qudc gia tép nhan dau o lén Toa 4n quéc gia holc
trong tai diu tf quéc té, néu hai ben tranh chip khong thé gidi quyét dugc
bing thudng lugng hoic hoa gidi. Trong d6, trong tai diu ar quéc & thugng
dugc str dung dé gidi quyét cranh chip dau ar quéc té khd phd bién va mang
tnh cich mang nhit' bsi vi phuong thiic trong i ndy khic phuc duge
nhang nhugc diém cta phuong thiic gidi quyét tranh chip dau t bng con
dusng hanh chinh, w phdp cia quéc gia tiép nhin diu ti. Mét trong nhang
uu diém cua phuong thic gidt quyét tranh chip bing ong i la han ché
dugc cdc trudng hop thim phén ctia Toa 4n quéc gia 4p dung phip luat cia
quéc gia minh, thién vi, khong khdch quan d6i vdi nhi diu tu nudc ngoai?
Tren thyc t€, s lugng cic ranh chap dau tu quéc t€ duge gidi quyét theo
trong tai la 942 viu.® Trong cdc vy ki¢n ndy, nha diu tu nudc ngoai thudng
d¢ trinh tranh chip lén cdc t8 chitc nhut rong ai thudng myc PCA', trong
Qi thudng tric duge thanh lap trén co s8 Cong udc ICSID® v gidi quyét
tranh chip giva qudc gia tép nhan diu i va cong dan cva quéce gia ky két
khic hoic theo Phu luc b8 sung ctia Cong ude ICSID (goi it Ia trong tai
ICSID), hojc trong tai vy viéc duge thanh lip cin cit vio Quy thc 16 tung
trong tai UNCITRAL (goi la trong i UNCITRAL).

Ve noi dung, cic thda thuin trong thi nay xdc lap thim quyén cia
trong @i lién quan dén ba nhém wanh chip chinh sau diy. Thi nhdt, do
quéc gia 6€p nhan dau tu da thay déi phdp luat, chinh sich wu dai dau o
lién quan dén thu€ nhip khiu nguyén vit liéu ctia nhd diu tu nudc ngoai,
thué thu nhip doanh nghiép, vay v6n véi lai sudt uu da, giao cip dit dé
thytc hién dy dn dau ot (vy kign JKX v. Ukraina do Ukraina ting thu€ sdn
xudt gas ¢6 uu dai tir 28% lén 55).* Thit hai, do quéc gia nép nhin diu tu
ban hanh mdi phép luit dé bdo v¢ chinh sich cong cong, tinh mang va sic
khée cia con ngudi theo hudng bit 1gi cho nha dau au nudc ngoai (Phillip
Morris v. Unuguay,” Phillip Moris v. U& do nguyén don cho ring luit déng

' Dawid Cinotti, “How informed 1s sovereign consent to Investor — State Arbiranon”, 30
Maryland Joumal of Intematioan] Law, 2015, te. 111

2 Christopher F. Dugan, Don Wallace, Noah D. Rubbins & Borzu Sabahi, Investor - State
Anbitration, Oxford Umversity press. 2008, tr. 22,

> hups.//imvestmentpolicyhubold.unctad.org/ISDS/FilterByCounary, mruy cip ngay 27/3/2019.

4 PCA (Permanent Court of Arbitration) Tba trong tar chudng tmc, hips.//pea-cpa.org/en/
home/, truy cip ngay 27/3/2019

s ICSID (Ci on the { of Disputes between States and Nationals
of Other States) Cong uydc vé Grit quyés ranh chip dau tu gita cic Qudc gra va nhd diu wt
i cic Quéc gia khic.

¢ hups//wwwatalaw.com/cases/3153 va heeps://seww gkx co.uk/~/media/Files/J/JKX/press-
release/2015/PR-16-02-15 pdL. truy cip ngay 13/7/2019

7 hups//wewwatalaw com/cases/460, truy cAp ngdy 13/7/2019.

$ haps.//www.talaw.com/cases/851, truy cap ngay 13/7/2019.
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. R . cha
61 tron thudc I3 ctia cic quéc gia nay giy thiét hai dén khodn f‘;[:hﬂm

nguyén don tai cic quéc gia nay). Thit ba, do nha diu r nudc ngod )
nga v cta minh ?heo gna‘p lujt ctia quéc gia tiép nhin diu m.(Mngdmf';
Mexico,? Mc Kenzi v. Viét Nan'® khi Mexico va Vigt Nam cho rdng C]i}c-.ong
diu e nude ngoai khéng tuan chu phdp Juat v& moi rudng va cing
thytc hién du 4n diu wr ding dén do). )
1.2. Vige xdc Idp théa thudn trong tai thong qua ditn uoc qudc (€ (ro
tad dau tu quoc té"

V@ bin chit, vi mang dic diém ctia rong i néi chung,
trong i dau ar quéc 1€ khong c6 thim quyén duong nlueén. ©
trong tii chi cé thim quyén khi cic bén cd thda thujn trong tal. Tuy ﬂ/}”""
néu so sinth vdi thda thuin mong i rong trong ti thuong Ml quoc e
théa thuan trong tai rong trong A dau rr quéc 1€ dugc yéu cau khé khin
va chit ché han.!” Cy thé, théa thujn trong i cta rong tai diu ! qu_)'S €
chi ¢ thé duge x4c lap trudc khi manh chdp xdy ra. Diéu nay kh_fmg gong
v sut linh hoat danh cho théa thuin trong tai trong thuong mai quoc [,é -
€6 thé xdc lip mude, mong va sau khi tranh chép phit sinh." Theo chux?g
w0, viéc khong cho phép théa thuin trong @i dau tf quéc té duge xdc lap
trong hodc sau khi tranh chdp phdt sinh la can chiét bsi nguyén don\‘cé
quyeén khdi kien 1a nh dau af nudc ngodi - chir thé khong c6 chi quyén,
khong c6 lanh thd, khong 6 quan d¢i, khong c6 cinh sit hé g va rong
mot s6 truding hop thudng dugc xem Ja bén yéu thé hdn so vai bi don - cha
thé ¢6 chi quyén quéc gia, ¢6 lanh thé, quin dé1 va cinh sit blo vé. Dic
biét, khi hoi déng trong tai duge thinh lap bao gom cdc trong tai vién tu
nthan,™ hoi dong trong ti diu tr quéc & ndy dugc quyén phin xét ve tinh
hep phdp ciia phdp ludt, chinh sich va hanh dong cta quéc gia nép nhan
diu it so véi cdc cam két phip ly quée & md quéc gia d6 da cam kér. Trong
khi d6, v ban chit, cdc quy dinh phdp lust vi chinh séch nay thong thusng
tic dong siu réng hon dén dii séng chinh i, kinh t€, xa hoi cia quéc gia
nay.'s Viée khéi kien qudc gia ti€p nhan dau of lén trong i dau tur quéc t&

0

5g (rong

chc hoi dong
Thay vao d6,

hrtps:/ /vy ialaw.com/cases/671, truy cap ngdy 13/7/2019.
A ey amctad.org/ dispute-scrdement/cases/ 382/mckenzie-y.
viet-nam, truy cip ngdy 13/7/2019
Jeswald W. Salacuse, The three laws of temational investment: National, Contractual, gnd
Tntenwational Frameworks for Foreign Capital, Oxford university press, 2013.

Stephen Schull, “The 6th Path- Refomung Investment Law from Within, in Reshaping the
Investor-State Dispute Settlement Systemy' Journeys for the 21st Centery”, in J. E. Kalick, &
A. Joubin - Brex (ed.}, Reshaping the Investor-State Dispute Settlement System Journeys for the 2 1,
Century, Brill Publicher, 2015, o 621 - 633,
Dizu 5 Ludt Trong tr thuong mas Viet Nam nam 2010
Theo mt s hoe i con duoe gor 1 ludt su cda cic tp doan kunh <€, luje su nhém kin, Xeny:
Ashley R, Riveirs, “Rethunking Intemational Investment Disputes: A Proposal for Invesmen
Court and Tenured Judges”, Chapter 5, trong lan A. Laird, Borzu Sabahi, Frédénc G. Sourge,
Todd § Weller, nvestnent Treaty Asbitration and Intermational Law, Juris, Vol. 6,2013,p 93,
" David Cnou, tldd, rr. 112
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nhi¢u fin da bi phé phdn di 1am anh hudng dén quyén lip phdp - quy2n co
bin cnia quéc gia ¢é chu quyen.'é

Trén thyce €, viéc xdc dinh thoéa thuan trong Qi théng qua digu udc
qudéc t& thudng cin cu vio ba phucng thuc sau diy.

Thit nhdt, qudc gia tiép nhan dan t vd quéc gia ma nhi din tt mang
qudc tch déu ghi nhin sy dong y ctia minh ve viéc dua tranh chip dau at
lén trong tai qudc t€ wong cic hiep dinh khuyén khich vi bio ho div tu
(bilateral invesement treaty - BIT). Vi du nhu, BIT giva Ha Lan va Vigt
Nam nim 1994;"7 Hiép dinh thuong mai song phuong Viét Nam - Hoa Ky
nam 2000'%; BIT giita Viét Nam va Han Quéc nam 1993.” Piy chinh d
thda thuin rong ta1 dé xdc lap thim quyen cho tong thi quéc té trong cdc
vu kién Trinh Vinh Binh v. Vigt Nam (rong tai ICC theo Quy tic t§ ting
ctia UNCITRAL), Mc Kenzi v. Vi¢gt Nam (wong tar PCA theo Quy tic t&
tung ctta UNCITRAL), Shin Dong Baig v. Vi¢t Nam (rong tai ICSID theo
Phy luc bé sung cong ude ICSID).

Thu hai, sy dong y nay c6 thé duge xem nhu la di hinh thanh ong
trudng hep quéc gia 6ép nhan diu tu va quéc gia ma nha dau i nudc ngodi
mang qudc tich trd thanh thanh vién ciia mée ditu udc qudc € da phuong
¢6 chita dung céc ditu khodn vé diu t (goi tir Ia TIPs®). Vi du, Duc va
Thuy Dién gia nhap vao Hiép udc ECT nim 1994 va cin cu vio Pien 26*
dé xdc lap thim quyén cho héi déng trong tai ICSID theo Quy tic t6 tung
ctia Cong udc ICSID wong vu kién Vattenfal v. Puc? Tuong g, Hoa Ky
v Mexico cin cut vao Hiép dinh thudng mai ot do Bic My NAFTA? dé

% David M. Howard. “Creaang Consistency through 1 Word Investment Courc”, Fordham
International Law journal, Vol. 41(1), tr. 18.

" Pygu 9 BIT Ha Lan - Viet Nam nam 1994: * Tranh chdp gina Quék gia ky ke va cong ddn ata quék gia

ey ket ke fin quan dén khodn di ... (2) st dge gidi quyet bai hdi ddng rpng tai mang tinh v vige dige

b6 nhigm theo sy théa thudn ddc bi¢t hode dupe thanh ldp theo Quy tde 18 tung trong tai UNCITRAL, hote

(3) rong triong lgp cd hai bén trd thanh thinh nén cia Céng e ICSID se, theo yéu i el guc ga ¢ hé

quan, duge d¢ trnh Ién trung tdm trong tai ICSID dé gidi guyél theo thit tuc 16 tung trong tai”

Didy 4 BTA Hoa Ky - Vact Nam nam 2000: “cdng ddn hodc cong ty aia mpt bén ky ket duoc quytn

Khdi kign ra trpng tdi ICSID néi cd hai la thanh vien ola Cong wde ICSID; hode ra tigng tai ICSID theo

Quy 1 b sung tha Céng de ICSID hode trong tér duige thinh dp phit hop voi trong té1 UNCITRAL...

san 90 ngdy it wgay tranh chdp phdt sinh néiu khong d¢ rinh lé foa dis qust gia cla Quét gra”".

v Diu 8 BIT Hin Quéc - Va¢t Nam nam 1993: “bdi ky trank chdp gitia Quét gia ticp nhan ddn
1t v nlia di 0t i qudc gia ky ket khc... néu khong diige @i quyét bing thuang lupng trong vong 6
thang k¢ it ngay phdt sink tranh chdp, thi phdi d¢ trinh Ién srong tai 1CSID trong tniong hop Vigt Nam
116 thinh thantt vien cia Cong woe ICSID bor nha déit 1t tia qudc gia ky két khac”

* TIPs (Treaties wath Investment Provisions) cdc ditv wdc quéc té c6 chita dyng cic ditu khodn
6 lien quan dén @ w,

n Ttnh dén 10/2018, c6 téng s6 121 vu kign di duge dé nh theo Hiep dinh ECT Xem thém

e-do/d 1\ i d |

heeps./ gych org/wha p pi
cases/, ruy cAp nghy 1/3/2019.
2 hups://mvestmentpolicy unctad org/investment-disputc-sctilement/country/78/germany.,

truy cip ngay 13/7/2019.

» NAFTA (North Amencan Free Trade Agreement benveet Conada, the United Seates and
Mexico) Hiep dnh thuang mai uy do Bic My moa Canada, Hoa Ky v Mexico, heeps://
investmentpolicy.unctad org/inter \ g treacy-files/2412/
download, truy cdp ngay 13/7/2019.
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xic lap thim quyen ctia ho1 dong rong tai ICSID theo Quy tic b6 sung U2
Cong udc ICSID wong vu kién Metaclad v. Mexico.™ b
Thit ba, cic qudc gia trén the gici phé chuidn dé tharth rhiﬂ_ o

ctia chinh Cong udc ICSID. Day 1 phudng thic phd bién, wy _nh"f;'dn
luu y ring viéc trd thanh thanh vien cia Cong udc ICSID khong dv dsf
nhién xdc lap thim quyén cho héi dong trong tai ICSID bdi :n loi 510:1}1'_1“
ctia Cong udc ICSID khing dinh néu don thuan chi phé chudn, chdp 'én
hojc dong y théng qua Cong udc khong ¢ nghia 1 cdc bén dugc quyhéj

dé trinh tranh chip cu thé lén trong i ICSID. Thay vao dé, su db’;_@ yP

dugc thé hien bing van bin gii dén Trung tm trong tai lCSID_;" Trqrig
nhiéu trudng hop vin ban dé ¢6 thé la BIT dudc ky két giita quoc g12 0P

nhin diu oo vi quéc gia ma nha dau et mang qudc tich. . .
Do ds, mrén thuc t&, chua c6 vir kién nio ma cac bén déng Y théa thudn
dura tranh chap diu tu quéc t€ ra trong ti ISDS trong khi va/ hofic sau khi
tranh chap phat sinh. Ditu nay di dé lai mét hé qua nghiém trong hon. Trgn
thutc t&, do khong c6 théa thujn trong tr duge xdc lip orudc kh mn}j chdp
phit sinh nén nha diu rt nudc ngoar di ¢6 tinh “xuyén tac” thdm quyen ctia
hoi deng trong cii. Ching han nhu hanh vi ctia Recofi khi chuyén hudng
cdc ranh chap v& nghia vu thanh todn rong hop dong mua bén hang héa
(khi€u nai vé vi pham hop dong) thanh manh chip diu i (khiéu nai vé vi
pham digu ude qusc €) dé khéi kién Chinh phi Viet Nam lén mong tii
PCA dugc thinh lip theo Quy tic t6 tung trong tai UNCITRAL trong
vu ki¢n Rerofi v. Viét Nam cin it vao théa thuin mong i ti Digu 8 BIT
Phip - Vi¢ét Nam nim 1992. Tuong tt, Phillip Moms da ¢4 tinh téi cdu mic
doanh nghi¢p Phillip Morris dugc thanh 13p tar Uc chuyén sang ¢6 quéc
dch ctia Hong Kong béi vi BIT gita Héng Kong - Uc ¢4 théa thuin trong
tii, theo d6 nguyén don danh quyen khéi kién Uc ra trong @i PCA theo

Quy dic t6 tung wong tsi UNCITRAL trong vu kién Phillip Moris v. U,
Nhin chung, théa thuan rong tii trong trong ti thusng mai que
t€ dd gid quyét anh chip gita cdc bén ar nhan hodc néu ¢d su tham gia
cla cd quan nha nude thi co quan nha nudc cong duge déi xtt nhu bén ny
nhin wong viée thuc hién quyén va nghia vu. Lldc nay, muc dich cta cdc
beén rran.h chdp wong wanh chip thusng mai chi 1a dé am kiém lgi nhuin,
khéng lien quan dén chiic nang quin ly nha nudc va/ hodc bio vé loi ich
cong cong, tinh mang sitc khode cia ngudi dan nhu quéc gia 6€p nhin dyy
i wong trong tai ISDS. Do d6, sy dnh hudng va tham chi sai pham, néy 6
cua hor dong trong tai thuong ma quéc t€ do khéng ¢6 holc vt qug thjm,
quyén chi c6 thé anh hudng dén has ben manh chip, chit khong anh hudng
dén cong dong. Chinh vi diic diém nay, nén twong i thuong mai quéc t¢ %

T hupsi//wwwaalaw comy/cases/671, truy eip ngay 13/7/2019.
3 Conotn Plillypv Venwzuala, dogn 219, phin Guyéh v2 thim quyEn v noi dung, nghy 39,2013

vién



e mmcars i (JOC TE 103

thé huéng dugc quy ché bio mit cao hon?* Néu cic ben manh chip thucng
mai khéng c6 nhu ciu cong khai n¢i dung phan quyét ciia hoi dong trong tai
thi cdc bén tranh chdp cang khong phii chiu dp lyc ctia bat ky co quan don
vi ndo dé cong khai phin quyét trong @i. Trong khi d6, nhu di phan tich &
trén, bién phdp tranh chép trong trong ti diu tur quéc & ISDS thudng lien
quan dén Igi ich cong cong, nén cdc quéc gia tiép nhan dau t da, dang vase
chju nhigu dp luc béi vi cho dit cdc bén tranh chip mudn tranh du luin?’
cong ddng quéc t€, cong dong xa héi tai chinh quéc gia minh nén thudng
mudn phdn quyét erong i diu n1 quéc t€ duge bio mir nhim bio vé duoc
uy dn ctia minh trong hoat déng kinh doanh, dau o1 quéc té.

1.3 Vai trb cita théa thugn trong tai trong b6i canh khing hodng cia trong
tai daun tw qudc t&

Trong béi cinh hi¢n nay, cé nhitu quan diém phé phdn kich liét vé hi¢u
qud hoat dong ciia trong tai diu nt quéc té. Ching han nhu, khi ning xung
dor vé Igi ich cia trong tai vién véi nhiéu vai trd khac nhau trong céc tranh
chap dau o syt lam dung khdi kién lén nhigu dién dan gidi quyét tranh chip
khdc nhau dé fim kiém va truc g1 tix bdi thudng thiét har?® va s han ché trong
viéc khic phuc cdc sai sét ciia trong tai it co ché xét xti 1 cip*® Trong khi
d6, rong trudng hop bi két ludn c6 vi pham nghia vu phip ly qudc t€, qudc
gla dép nhan dau nt khéng c6 co hér khdng cio mia phii by thudng thiée
hai mét s6 tién 16n hang chyc, hang tam triéu, tham chi hang ty doé la My.
Chinh vi digu ndy, cic qudc gia cang ngay cang dé dit va mién cuong cam
két dua théa thuin trong tai diu tuf quéc t€ vao cic ditu udc quéc té thuong
mai (Hoa Ky,*' New Zealand®). Dic biét, ¢6 nhiéu quéc gia tuyén bs chim
dut cic BIT (Ecuador,® Indonesia*) va thim chi tuyén b& nit khoi tu cich
thanh vién ctia Cong udc ICSID (Ecuador 2008, Bolivia 2009%) dé v6 higu
hoa cic thda thuan wong i da dugc ghi nhan trong cdc digu wdc qudc € ndy.

% Lé Thi Anh Nguyet, "Nguyén tic bio mat trong trong tat diu ni quéc t¢ v binh luan ve sy
bio mat trong cdc tranh chip diu tu cia Vies Nam”, Tap dhi Khoa lige phdp 1y, s6 7/2019.

7 Nigel Blackaby, Constantine Paruasides , et al , Redfern and Hunter, Intemational Arbitration,
Oxford University Press, 2009, ti ban o chu 6, bin dich coa IFC va VIAC, 2015, tr. 179.

% Thomas Buergental, “The Proliferation of Dispiites, Disputes scttlement procedures and respect for
the Rule of Law”, in Gaukrodger, D. and K. Gordon, “Investor-State Dispute Settlement- A
Scoping Paper for the Investment Policy Community”, OECD Warking Papers on International
Tnvestment, OECD Publishing, 2012/03, tr. 50, heep://www.oecd org/daf/inv/investment-
policy/WP-2012_3.pdf, truy cap ngay 13/7/2019.

» Gaukrodger, D. and K. Gordon, tldd, . 44.

% Siephen M. Schewebel, The outlook Jfor the continued vitahty, or lack thercef, of wwestor-state
arbitration, Arbitranion International, 2016, tc

W hups//www.nortonrosefulbright.com/en/knowledge/publications/91d4 1adf/major-
changes-for-i disp ttlement-in-ncw-united-states-mexico-canada-
agreement, truy cip ngay 13/7/2019.

% hipe//sevw i govinz/asers/ CPTPP/New-Zealand-Viet-Nam-ISDS pdf, wvy cipngiy 27/3/2019

» UNCTAD., 1As Issucs Note, Denounce of the ICSID Convention and BITs: Impact on btvestor -
State Claims, théng 12/2010, tr 1.

”‘ UNCTAD, #dd, «x 1

3 hups //uncud org/en/Docs/webdiacia20106_en pdf, truy cip nghy 13/7/2019.
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Quan trong nhit, & cip dé da phuong, nhim gép phan ¢
tin lién quan dén viéc xdc lap thoa thuan ong ti va cdc ranh
quan dén cdc digu khoin nay, nhigu 6 chic quéc t€ cang da, dany
nhigu dé xuit cdi cich ting cuong sv minh bach, cong khai (UNC”; s cic
hay ICSID cang dy thio quy eic 16 tung trong tai mdi).*’ Bén canh ‘:'):C &
quéc gia cong @idi han tic dong ctia thoa thuin crong tai diu af q}l:"t oa
bing cich thay thé rong tai dau ar quéc té orong cdc BIT thanh Cmn-;-l Jan
4n dau s thudng myc da phuong® dé “déi pho” vai céc khicu kign & “Tien
cha nha diu v nudc ngoa® do ton tai qud nhidu chda thun uqnglwaﬁ i
phong phai ké dén Iz Lién minh chau Au da d&é xuit mé hinh toa an ¢au
qudc té vai 2 cdp xét xat ICS. . ‘e i€

Trong béi cinh do, Vit Nam da titng ky két nhigu dieu .udc tho;] ,
theo d6, cam két nhigu thda thuan trong tai véi cdc dé dc. Tiéu biu .1:-:
BIT véi Ha Lan, Han Quéc, Hiép dinh thudng mai Viec Nam - Hoa Ky.®
jc biét, gin diy, mac di trinh do phit trién ki thip nhung Viét Nam lai
khi ning dong khi chap nhin ky két cic digu udc quéc té thé hé madi chua.
dung c4 nhing théa thuin wong tai quan trong nhut Hiép dinh thuong mai
o do Viét Nam - Lién munh chau Au vé bio ho dsu e EVIPA,* Hiép dinh
CPTPP.” Nhin chung, s thong thodng nay [2 mét trong nhang nguyén
nhan ciia viéc Viée Nam bj khd nhitu nha diu et nudc ngoat khéy kién.
Theo théng ké ciia UNCTAD, Viét Nam bi khdi kién 8 vu.*

2. Vu Recofi kign Vigt Nam:* Tranh chdp thuong mai va tranh chap
dau tu qudc té
2.1. Toug quan ve vy kign

Nguyén don Recofi Ia doanh nghiép dudc thanh lap tai Phip, theo
phdp lugt ctia Phip. Nguyén don gidi thich, ti nhing nam 1986 dén nhang
nim 1998, khi Viét Nam con d6i mac véi tring phat kinh t€ ctia Hoa Ky thy
nguyén don di dong hanh vdi Chinh pht Vigt Nam dé vugt qua giai doan
khiing hodng kinh t€ v ludng thyc. Nguyén don va Chinh pha Viér Nay

* hups.//wwav.unciral.org/pdf/enghsh/texts/arbitration/rules-on -transparency/Rules-on.-
Transparency-E.pdf. truy cdp ngdy 13/7/2019,
hups'//icad worldbank.org/en/amendments, tray cap ngay 13/7/2019.
hup //www rungiamesto,vn/ chuyen-de/B445-van-kien-hiep-dmh-eviia-evipa-va-cac.
tom-tat-tung-chuong, truy cip ngay 13/7/2019
¥ Dand M. Howard, ddd, 1r 18
heeps./ /i licy unctad.org/i 1 lis 0 229/
viet-nantype=bits, truy cip ngay 13/7/2019. .
Hien nay, Hiép dinh ndy chd phe chugn béi Nghi vien chiu Au va Quéc hér ciia cie nde
chanh vién Lién minh chiu Au, hups:/ vn/ky-ket-cvi ipa-bucc.diedy,
fen-tien-den-phe-chuan-121990.html truy cip ngdy 13/7/2019. -
hutp://cptpp moit.gov viv/. truy cip ngay 13/7/2019
htep://cptpp.molt.gov.vn/, muy cip ngay 13/7/2019.
Tom it phdn quyét cua Toa 4n Thuy Si. hteps.//wvawav salaw.com/sites/default/ e
documents/italaw?631.pdl, truy cip ngay 13/7/2019. e
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http://icsidworldbank.org/en/amendments
https://https.//mvestmentpohcy
https://congthuong.vn/ky-kec-evfta-va-evipa-buoc-di
http://moit.gov
http://cptpp.moiC.gov.vn/
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di ky két nhitu hgp dong cung cdp va wao déi hang héa véi cic doanh
nghiép nha nudc Viét Nam va trén ¢d 8 d6 diu tr vao Viét Nam, Cu thé:
Nguyén don cung cip thuc phdm (bt mi, sita bot, bo, dau. ), cic nhu yéu
phim nhu (phan bén, xi mang, thép tim...) va cdc trang thiét b sén xust
luong thuc, thyc phim dé déi Ly cic sdn phdm ctia Viet Nam nhap khiu
vao Phip hojc b tris cic hop déng cung cap thite phim va nhu yéu phim
(geo, ca phe, dju nanh, sin, tom, c4...). Dén ngay 10/7/1991, nguyen don
da mé Viin phong dai dién tai TP. Ho Chi Minh, Viét Nam.

Trong qud trinh thuc hién hep dong, nguyén don khing dinh Vié
Nam di vi pham nghia vu thaph rogn d&i véi nguyén don. Day I sy vi
pham nghia vy hop dong ¢6 gid mi kinh t¢ va chinh gis o kinh & niy lam
phit sinh khodn dau s duge thyc hién wrong linh thé Vier Nam chju su
diéu chinh cta BIT giva Phdp va Viért Nam nam 1992. Do d6, nguyén don
cho ring day 13 sy vi pham nghia vy ctia Viét Nam theo BIT nay va ngay
19/7/2013, nguyén don khdi kién Vier Nam ra trong tai PCA theo Quy tic
8 tung ctia UNCITRAL cin cud vao Bieu 8 ctia BIT Viét Nam - Phidp cho
phép nguyén don khéi kien Viét Nam khi khodn diu ns ctia nguyén don
tai lanh thd Vigt Nam bi thit hai. Trén co s& d6, nguyén don yéu cau Viet
Nam boi thudng thiét hai 66 tméu d6 la My cho nguyén don.*

Tuy nhién, Vi¢t Nam phin d6i thim quyen cda héi déng rong tai béi
vi Viét Nam cho ring nguyén don khoéng he thye hién khodn dau o nao &
Vi¢t Nam. Suf vi pham hgp dong néu ¢6 déi véi nguyén don chi fa cdc hop
déng thusng mai thuin ty (vi pham hep déng) khéng thé chuyén thanh vi
pham BIT (vi pham diéu uéc) dé khdi kién lén oong tai PCA va dp dung
BIT dé phdn xét vé syt vi pham, néu c6, ctia Viét Nam.

2.2 Phdn quyét cira hgi dong trong tai*

Theo hoi dong trong i, hoi ddng trong tai phan chia thanh 02 giai doan:
giai doan xic dinh thim quyén va giai doan gidi quy¢t noi dung tranh chip.

Thi nhdt, khi x4c dinh thim quyén, héi dong mong ti khing dinh
nhiém vu ctia hoi dong trong ti la phdr xic dinh c6 thoa thuin trong tai ¢6
hiéu lyc trong vu kién nay theo Digu 1.1 BIT “khodn ddu e la khodn tién aia
cbng ty, nghia vu aia cong ty, khitu nai va quyén cd gid i kinh t¢... khodn ddu tu
hign dign trong lanh thd Vigt Nam” va Dieu 8 Hiép dinh BIT Viét Nam - Phdp
hay khong? Ve vén dé nay, c6 nhigu thong dn bio mjt, khong dugc cong
khai bdi vi nguyén don da lya chon Quy tic t8 tung ctia trong tai thuong
mai UNCITRAL, nhing chiing toi ¢6 thé cin cii vio cdc thong tin dugc
néu trong phan quyét ctia Toa 4n Thuy ST dé khang dinh riing céc bén manh
chip di c6 théa thuin trong tai. Tuy nhuén, trong tat két luan trong tai khong
S hups://investmentpolicyhub.uncrad.org/1SDS/Delails/ 554, ruy cap ngay 27/2/3019.

% Tom te phin quydt cia 1a 4n Thuy ST, haps://www ialaw com/sites/default/files/ case-
documents/italaw7631.pdf, truy cip nghy 13/7/2019.
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¢6 thim quyén gidi quyét bdi vi khong ddp 1ing duoc cde die (hong
néu ra trong théa thuan rong i trong BIT nay. Cu thé, nguyé‘f‘ don~ b lip
¢6 khodn dau auf ti Vier Nam theo cdc lugn diém sau:bdi vi ynec than dx’;h
Vin phong dai di¢n thusng auc tai TP. Ho Chi Minh chi nhim muc Dic
hé o cic cong tic hanh chinh, khong thé duge xem 11 khoin dﬁu_f_‘" ac
bige, nguyén don khong dau t ti sin vao Vit Nam thong qua ""?C 10
huén cdc cong viéc phan phdi sin phim rong lanh thé Vier Nam, khongmy
nén sy huin luyén quan trong vé ky ning cho rthan vién ctia Viét Nﬂm,bie’t
cbuyén giao cong nghé, bi quyét ky thuit sang cho phia Vigr Nam. 932 V'Aé;
cic hoat doéng ctia nguyén don thyc hién deu dién ra bén ngot Janh th ltlu
Nam. N6i tom li, hoi dong trong tai két Juan khong cé hoat dong diu
cua nguyén don vao Vige Nam ma vin dé & day chi I viéc Vigt N?g“ khong
hoin thanh nghia vu thanh todn theo hop dong mua bin ma thei .
Thit hai, & giai doan gidi quyét noi dung tranth chip, bdi vi phﬂl"l_ quye
ve thim quyén di tir chéi thu ly vu kign ciia nguyén don, nén hoi dong
trong tai khong ket luan vé n¢r dung tranh chap. o
Sau khi nhan dugc két luan tir chéi gidi quyét tranh chip cla h{)l déng
trong i PCA, nguyén don khong dong y béi vi nguyen don cho ring hoi
dong rong tai da sai pham khi khing dinh tong ti khong c6 thim quyen.
Do dé, nguyén don nop don yéu ciu hiy phdn quyét trong ti 1én Toa dn
lien bang Thuy Si cho ring phin quyét nay vi pham Dao luat lién bang vé
Luit Tu phdp qudc i€ cia Thyy Si ngay 18/12/1987.
2.3. Viec hty phdn quyét tai Toa dn Thyy Si*®
Vé nguyeén tdc, phdn quyét ndy cia trong @i PCA déi véi Vier Nam seé
dugc cong nhan va thuc thi thong qua toa dn quéc gia theo Cong udc New
York nam 1958 vé cong nhin va thi hanh phin quyét ctia trong tai nude
ngoai. Trong trudng hop may, nguyén don khong dong y véi phén quyét ar
chéi thdm quyén cia hor dong rong tai PCA. Do d6, nguyén don da khai
kién ra Toa 4n Thuy Si yéu cau toa 4n nay huy phin quyét ctia trong i PCA,
Theo Tda én Thuy Si, Tda in dong y véi nhing lap luan do hei dong
trong ti dua ra va nhu viy, Toa én Thuy Si khing dinh hoi dong trong ai
c6 du ¢ 56 dé tit chdi thim quyeén bdi vi nguyen don khong 6 thic hign
dau r tai Viet Nam. Digu dé c6 nghia ta khing cdo ctia Recofi yéu ciy huy
phin quyét trong tai d2 bj Toa an Thuy Si bdc bo.*
2.4. Nhan xet
Vu kién nay dugc khéi kién béi Cong ty Recofi ¢6 quéc tich Phip my
Phdp va Viet Nam c6 ky BIT ¢6 thoa thuan trong i dé doanh nghjép Phép
¥ Doan 3.4.4 caa phin quyét cia tba 4n Thyy Sy v huy phdn quyct ciia trong tn PCA
o haps//wwew ilaw.com/sites/ defaule/ fles/ case-documents/iniksw7631.pef, eruy cip ngay 1377, /019

*  Doan 4.3.3 phin quyét yéu cu hity phin quyét cua hor dbng trong tar. heps. /7w yals.
com/sites/default/files/ case-documents/italaw 10121 pdf, truy cip ngay 27/})3/203“ b,
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dugc quygn khéi kien Viet Nam lén trong tai PCA. Tuy nhién, thda thuan
nay chi xdc lap thim quyeén cho trong tai PCA khi va chi khi cic bén trong
vu kién niy ddp ung mot s§ digu kien nhit dinh.

Thut nhdt, nguyén don thife sit ¢6 phii I cong dan ctia Phip, bén ky két
khic trong Hiép dinh BIT hay khong? Digu nay, cic ben khoéng tranh chip
va néi dung vu kién cang khong ditge cong khai theo quy tic 6 tung trong
i UNCITRAL. Do d6, chiing t6i cho ring tiéu chf nay da théa man.

Tht hai, nguyén don cé thuc hién khodn dau tu dudc dinh nghia tai
bigu 1.1 BIT tai Vi¢t Nam hay khong? Theo dd, (i) cic hgp dong va cic
nghia v phdt sinh tit hgp déng c6 thé dugce xem la tai sin hinh thanh khoan
diu of cda nguyén don va (ii) tai Vier Nam. Digu ndy, theo phan tch tai
muc 2.2 va 2.3, chiing ta thiy ro ring ring digu khodn théa thuin weng tu
gin lién véi dieu khoin dinh nghia v& khoin dau tu da givip cho Viét Nam
thing Recofi vi (i) hoi dong trong tar tit chéi gidi quyét tranh chip niy do
hoi déng trong tai khong ¢6 thim quyen va (ii) Toa 4n Thuy Si cong déng
y vai két ludn ctia hoi ddng trong thi ma bic bé yéu ciu khing cdo ctia
nguyén don. Théa thuin trong tai ny ducc xiy dung khd hieu qud vi xdc
lap tiéu chi vé khodn diu tu phii gin lign véi yéu 6 linh thd “khodn diu
dugc xdc ldp trén lanh th Viét Nam”, da gidp ngin khong cho mot tranth chip
thuong mai thuin iy chuyén thanh tranh chip qudc t€ dé buéc Viét Nam,
néu bj két lugn ¢6 vi pham, phii bdi thudng cho Recofi s tién cé gid tri
16n hon nhiéu so véi boi thusng thiée hai theo co ché gidi quyét ranh chip
biing tda 4n qudc gia hofc trong tai thuong mai quéc té khic.

Nhu vy, vi vy kién chi ding lai glai doan thim quyen, chiing ta
khong thé két luan fing Viét Nam 6 vi pham hay khoéng vi pham nghia
vu ctia minh vi ¢é phii boi thudng cho Recofi hay khong. Bin chit day la
quan h¢ hgp déng mua bdn thuong mai thong thudng, néu Recofi mudn
bdi thusng thiét hai lién quan tr hojc phit sinh it viéc Viét Nam khong
thyc hién diy du nghia vu thanh todn. Do d6, Recofi nén chon tong tai
thuong mai quéc & khdc

Théa thuin trong tai trong trong @i diu tu quéc té vo cling quan trong
béi vi thoa thuin niy xdc lap thim quyén cho cdc rong tai vién - nhang
ngudi mang o cich cd nhan cta chinh minh, khong hoat dong dudi danh
nghia cta bat ky quéc gia nao nhung lai ¢ quyén phdn xét vé tinh hgp phip
ctia quéc gia 6€p nhan diu r trong viéc ban hanh phdp lujt, chinh sich
digu hanh nén kinh t€ ctia chinh qudc gia d6 can it vao cdc cam két phdp
ly quéc t&€ ma quéc gia di x4c lip trong céc digu udc quoc té.

Ngoai ra, tam quan trong cta théa thujn trong tai trong diu tu quéc t&
con thé hién & chd théa thuan trong tai ¢6 hiéu hic quyét dinh moi van dé
6 lién quan dén 6 tung trong tai, pham vi thim quyén ctia héi dong trong
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tai va quan trong nhit, dd 11 khi ning cong nhin, thi hanh phdn guyét Fm
hoi dong trong 2 rén thuc €. Néu khong c6 thoa thuan tong @ Ch chip
Iue thi trong tai dau ot quéc t€ khong c6 thim quyen giai quyet ““mm i
diu e, Trong b&i cinh nhitu nha diu nt nude ngodi g1 dung lr‘?ﬂg buyén
tu quéc t€ dé im kiém dién bdi thusng thige hai thong qua viéc mfh dym,p
héa” cic tranh chip thusng mai quéc té thong thudng thanh cdc ! i
dau tu quéc 1, chung toi cho ring, trong bst ky midng hop nao, ci 3 o
gia v Viét Nam cin phii hét suc than trong khi cam !(ét xdc lap Lh&";‘)q yhl
cho c4c hoi dong trong tai dau nr quac t€, han ché t6i da cic miong 0!’}%‘)i
nhin cdc cam két mo ho, khong ré rang dé 6 thé o co hoi cllloAcﬁyC :
dong trong tai gidi thich ring théa thuin rong i diu quéc € dﬂ ‘f’" @
va ¢6 hiéu lyc. Hon thé nita, cang can phdi nghién aifu ky cdc 4n 1¢ clia cac
hoi ding trong tai diu nf qudc o ISDS décdc qudc gia c6 thé khic Phuc Cﬂ}:
thiéu st rong qud tinh dam phdn cdc diéu udc quéc t€ va cé thém k.\n
nghi¢m dé phan d6i thim quyén ctia trong ti nay trong ting D"«mh~ chﬂp
diu nf cy thé. Bén canh d6, cdc qudc gia Gép nhin diu af néi chung va Viét
Nam néi riéng cin phdi xiy dung cdc théa thuan trong tai ISDS theo hm?ng
chiing khéng thé tré thanh cong cu han ché quyén lap phip ctia chinh minh
nhung van bio ve dugc lor ich kinh & cia nha diu tuf nudc ngoai. Nhu vy
méi ¢ thé gép phitn ning cao hiéu qua cva viéc gidi quyét tranh chip dau
nt quéc té bing wong tai va bio ddm syt phit trién beén viing cta hoat dong
dau s quéc €. @
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