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Tom tdt 
Nhdm thu hiit ddu tu nubc ngodi, nhi'du quicgia da xac Idp hoac chip nh4n thoa thugn 
trpng tai trong cdc diiu udc quic ti ditrao thim quyingidi quyit tranh chip ddu tU len 
trpng tdi d'du tu quic tilSDS. Diiu nay t^o co hdi cho nhd ddu tU nu6c ngodi hdo vi 
Ipi i'ch kinh tikhi khodn ddu tU cilia mmh bi quicgia tiip nhdn ddu tU xdm h^i, d'dng 
thbi di iai cho cdc quicgia tiip nhdn ddu tu nhiiu thach thiic trong vi^c hogch dinh phdp 
lu4t, chinh sach trong nudc. Trong bii cdnh cdc nhci ddu tU nUdc ngoai dd, dang vd se Um 
dung ca chi trpng tdi ddu tu quic tibdng cdch "tif chuyin hoa" cac viphtfm hpp d'dng 
thdnh cdc viphgm di'iu udc dikhdi kidn ra trgng tdi ISDS, thoa thu4n trpng tdi ngdy 
cdng trd nin quan trpng. Digdp phdn nhdn di^n nit ro, ngdn ngtia tranh chip vd bdo 
vi uy tin, tdi chinh cho cdc bin tranh chip, bdi viit cung cip thdng tin ting quan vi thoa 
thuan trpng tdi trong trong tdi ddu tu quic tiva phdn tich vii Recofi kiin Viit Nam di 
khdng djnh tdm quan trpng ciia thda thudn trpng tdi. 

T a khoa: ddu tu, thoa thudn trpng tdi, Irong tdi ddu tu quic ti, Toa dn ddu tu quic tilCS 
Abstract 

id^ith the aim of FDI attraction, countries have committed in many intemational 
treaties about the arbitration agreement upon which establishing the jurisdiction for 
ISDS arbitration. This plays the significant role for the foreign investors to protect their 
investment abroadfom being impaired by hosting countries. In tum, it also leaves 
many chalkngesfor the hosting country in term ofthe right to regulate its economy. 
In the crisis of ISDS, among others, foreign investors have abused the jurisdiction of 
ISDS arbitration by "self-tranforming" contractual claims to treaty ones. Therefore, 
the examination on investment arbitration clause has been of essense. In order to 
recognize the risks, prevent investment disputes and thereby protect the reputation 
financial sources for disputing parties, the paper will firstly gather the theory and 
practice of investment abitration clause and, secondly, explore Recofi v. Vietnam case 
for better understanding the significance of arbitration clause. 

Keywords: investment, arbitration agreement, ISDS, investor- States dispute settlement 
/CS, Investment Court System ' 

Ngay nh$n bai: 17/8/2019 Ngay duyet ddng: 10/01/2020 

1. Tdng quan vfe thoa t h u ^ trong tai trong trpng tai diau tu qudc tfe 
1.1. Tranh chdp d'du tu quic tiva trgng tdi ddu tu quic ti 

Dfe khuyfen kinch nha diu tu nflde ngoai dem tai san hflu hinh va v6 
hinh vao lanh thd efla minh dfe c^u tfl, thdng thfldng cac qudc gia trfen thfe 
gidi dfeu cam kfe't trong cae difeu flde qude tfe va trong phap luat cua minh 
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vfe chinh sach Uu dai d^u tu va bao dam diu tU. Tuy nhien, hoat ddng d^u 
tfl nay thfldng tifem in nhifeu r ^ ro cho cac bfen va cflng thfldng phat sinh 
tranh chip. Do do, cac qud'c gia tifep nMn dau tfl ch^p nhan cho nha d^u tfl 
nfldc ngoai khdi kifen qudc gia tifep nhan d&u tU Ifen Tda an quoc gia ho^c 
trong tai dau tfl qudc tfe, nfeu hai bfen tranh ch^p khdng thfe giai quyfet dflOc 
b^ng thflOng IflOng hoac hda giai. Trong do, drong tai dau to. qudc tfe thfldng 
duoc sfl dflng dfe gi4i quyfe't tranh chap dau w qudc tfe kha phd bien va mang 
tmh each mang nh^t^ bdi vi phuOng thflc trong tai nay khae phuc dflOc 
nhflng nhfloc difem cua phuOng diflc giai quyfe't tranh ch^p dSu tU b '^g con 
dudng hanh chinh, tfl phap efla qudc gia tifep n h ^ dau w. Mdt trong nhflng 
Uu difem efla phuong thflc giai quyfet tranh ch^p bang trong tai la h^n ehfe 
dflOc cac trfldng hop thim phan efla Tda an qudc gia ap dyng phap lu^t efla 
qudc gia minh, thifen vi, khdng khach quan ddi vdi nha d^u ta nflde ngoai.^ 
Trfen thflc tfe, sd IflOng cac tranh chip d^u tfl qudc tfe duoc giai quyfet theo 
trpng tai la 942 vu.^ Trong cac vu kifen nay, nha dau tfl nflde ngoai thfldng 
dfe trinh tranh eh^p Ifen cac td chflc nhu trpng tai thfldng trflc PCA", trong 
tai thfldng trflc dflpe thanh lap trfen eO sd Cdng Udc ICSID^ ve giai quyfet 
tranh chSp giQ:a qude gia tifep nhan dau tfl va edng dan cua qudc gia ky kfe't 
khac hojc theo Phfl luc bd sung ciia Cdng ude ICSID (gpi tat la drong tai 
ICSID), hoac trpng tai vy vifee duoc thanh l^p dn cfl vao Quy tac td tung 
trpng tai UNCITRAL (gpi la trpng tai UNCITRAL). 

Vfe ndi dung, cac thda thuan trpng tai nay xac lap th£m quyfen ciia 
drpng tai Hfen quan dfen ba nhdm tranh cha'p chinh sau day. Thti nhdt, do 
qudc gia tifep nhan dau tfl da thay ddi phap luat, chinh saeh uu dai dau tU 
lifen quan dfen thufe nhap khau nguyfen vat lifeu cua nha dau tfl nfldc ngoai, 
thufe thu nhap doanh nghifep, vay vdn vdi lai suat uu dai, giao eSp dS't dfe 
thUc hifen dfl an d^u tfl {vy kidnfKX v. Ukraina do Ukraina tang thufe san 
xuâ t gas cd flu dai tfl 28% Ifen 55).^ Thti hai, do qudc gia dfep nhan d^u tfl 
ban hanh mdi phap Iflit dfe bao vfe ehinh sach cdng cdng, n'nh mang va sflc 
khde efla con ngfldi theo hfldng bat loi cho nha da.u tu nfldc ngoai {Phillip 
Morris v. Uruguay,'^ Phillip Morris v. Ot? do nguyfen don cho i ^ g luat ddng 

' David Cinotci, "How informed is sovereign consent to Investor - State Arbitration", 30 
Maryland Journal of Intematioant Law, 2015, tr. I l l 

^ Christopher F. Dugan, Don Wallace, Noah D. Rubbms & Borzu Sabahi, Investor - Stale 
Arbitration, Oxford Umversity press, 2008, tr. 22. 

^ https.//investmentpolicy hub old. une tad, org/ISDS/FilterBy Country, truy ĉ p n^y 27/3/2019. 
•* PCA (Permanent Court of Arbitration) Toa trgng tai thudng tnJc, https.//pca-cpa.oi^/en/ 

home/, tmy cSp ngay 27/3/2019 
^ ICSID (Convention on the Setdement of Investment Disputes between States and Nationals 

of Other States) Cdng udc vS Giai quy6t tranh chip 6&a tU gifla cac Qudc gia va nha dSu tti 
ciia cac Qudc gia khac. 

* https://www.italaw.com/cases/3153 va hctpsV/wTvwjkx co.uk/-/media/Files/J/JKX/press­
release/2015/PR-l 6-02-15 pdC truy cip ngay 13/7/2019 

' httpsV/wvTO'.italaw com/cases/460, tmy cip ngay 13/7/2019. 
' https.//wv™'.italaw.com/cases/851, truy c^p ngay 13/7/2019. 
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gdi trdn thu6c M ciia cac qufic gia nay gJy tUet hai d& khodn *"." ' |^^^ 
nguydn dOn tai cac qu6c gia nay/ Thii ha, do nha diu tit mtdc ngoai vi P 
nghia ™ cila intah theo phap lujt ciia qud'c gia tiep nhin dau tU {. ^ 
Mexico,' Mc Kenzi v. Via Nam" khi Mexico va Viet Nam cho rang ca ^ 
dJu tu nudc ngoai khdng tuan thu phap lujt v8 mdi tnidng va ettng 
thttc hien dli an c^utu dling ti^n dd). _ „ 
1.2. Viec xde Idp thoa thudn trong tdi thdng qua dibi udc qudc ti ttong . s 

Vfe ban ch£t, vi mang dae difem eda flrong tai ndi chung, cac hOi ^J 
trpng ^ a u tfl qudc tfe khdng ed th&i quyfen dflOng nhifen. TMy vao ^ 
trpng ^ chi cd tham quyfen khi cac bfen cd thda thuan trpng tai. Tuy ttinc , 
nfeu so sanh vdi thda thuan trpng tai trong drong tai thfldng ^^^^°^,, ' 
thda thuan trpng ^ trong trong tai d^u W qudc tfe dupc yfeu ciu kho knan 
va chat chfe hon.'^ Cu thfe, thda thuan flrong tai efla trpng tai dau Ui qudc te 
chi cd thfe dflpc xae lap trflde khi nanh chap xay ra. Difeu nay khdng gidng 
vdi Sfl hnh ho^t danh cho thoa t h u ^ trong tai trong thflOng mai qudc tfe -
cd thfe xac lap trudc, trong va sau khi tranh cha'p phat sinh.'^ Theo chung 
tdi, vifec khdng cho phep thda thuan flrong lai d^u tu qud'c tfe dUpe xae lap 
flrong hoje sau khi tranh cMp phat sinh la can thifet bdi nguyen dOnj:d 
quyfen khdi kian la nlia d^u tfl nfldc ngoai - chfl thfe khdng ed chii quyfen, 
khdng CO lanh thd, khdng co quan ddi, khdng ed canh sat hd nO va trong 
mdt sd ondng hpp thfldng dupc xem la bfen yfeu thfe hOn so vdi bi don - chii 
thfe cd chfl quyfen qudc gia, cd lanh thd, quan ddi va canh sat bao vfe. Dac 
bifet, khi hdi ddng trpng tai dflpc thanh lap bao gdm cac trpng tai vifen tfl 
nhan,'"' hdi ddng trpng tai dSu tfl qudc tfe nay dflpc quyfen phan xet vfe tinh 
hpp phap eua phap lu^t, chinh sach va hanh ddng efla qudc gia tifep nhan 
dSu tfl so vdi cac cam kfe't phap ly qfldc tfe ma qfldc gia dd da cam kfe't. Trong 
khi dd, vfe ban ch^t, cac quy dinh phap luat va chinh sach nay thdng thfldng 
tie ddng sau rdng hon dfen ddi sdng chmh tri, kinh te, xa hdi ciia qudc gia 
nay.'^ Vifec khdi kien qudc gia tife'p nhan dau tu Ifen flrong tai d^u fl.t qudc tfe 

h t tp s : / /www italaw.coni/cases/671, truy cJp ngay 1 3 / 7 / 2 0 1 9 . 
ht tp5*//mvestmentpohcy.unctad.oi^/ investment-dispute-Eetclement/cases/382/mckenzie-v-
viet-nam, truy ĉ -p n ^ y 13 /7 /2019 
Jeswald W . Salacuse, The three laws of intemational 'investment: National, Contractual, and 
International Frameworks for Foreign Capital, Oxford umversity press, 2013 . 
Stephen Schih, "The 6th Path* Reforming Investment Law from W i t h m , in Reshaping the 
Investor-State Dispute Settlement System- Journeys for the 21st Cen te ry" , in J. E. Kahcb & 
A. Joubin - Bret (ed.). Reshaping the Investor-Slate Dispute Seltkmcnl System Journeys for the 2lst 
Century, Brill Pubhsher. 2015, tr 621 - 633. 
Di^u 5 Lujt Trgng tai thitOng ni?i Vi^t N a m n i m 2010 
Theo m<it sd htpc gia con dutjc ggi la lu5t su ciia cac tjp doan kinh tS, lu^t su nhdm kin. Xenr 
Ashley R . Pdveira, "Rethin ldr^ Intemational Investment Disputes: A Proposal for Investment 
Court and Tenured Judges", Cl^pter 5, crong Ian A. Laird, Boizu Sabahi, Frederic G. Souropnt 
T o d d J WeAei,ImmtmeiuTieatyArbilrationandIntemationatIjiw,]uik,'Vo\.6,20\Z,p 93 
Da\'id Cinotti, tldd, tr. 112 
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nhifeu Ian da bj phfe phan da lam anh hfldng dfen quyfen lap phap - quyfen cO 
ban cua qud'c gia cd chfl quyfen."^ 

Trfen thflc tfe, vifec xac dinh thda thuan trong tai thdng qua dieu Ude 
qudc tfe thfldng c5n cfl vao ba phflOng thflc sau day. 

Thti nhdi, qudc gia tifep nhan dSu tfl va qudc gia ma nha dau tfl mang 
qudc tich dfeu ghi nhAn sU ddng y eda minh vfe vifec dfla tranh chap dau tU 
Ifen trpng tai qudc tfe trong cac hifep dinh khuyfe'n khich va bao hd d^u tii 
(bilateral investment treaty - BIT). Vi dfl nhfl, BIT gifla Ha Lan va Viet 
Nam nam 1994;" Hifep dinh thfldng mai song phflOng Vifet Nam - Hoa Ky 
nam 2000'^ BIT gifla Vifet Nam va Han Qud'c nam 1993.''-' Day chinli la 
thda thuan trpng tai de xae lap tham quyen eho trpng tai qud'c tfe trong cac 
vu kifen Trinh Vinh Binh v. Viit Nam (trong tai ICC theo Quy tac td tung 
eda UNCITRAL), Mc Kenzi v. Viit Nam (flrong tai PCA theo Quy tac td 
tung ciia UNCITRAL), Shin Dong Baig v. Viit Nam (flrpng tai ICSID dieo 
Phu liic bd sung cdng fldc ICSID). 

Thti hai, sfl ddng y nay cd the dfldc xem nhfl la da hinh thanh trong 
trfldng hdp qfldc gia tifep nhan dSu tfl va qudc gia ma nha dau tu nfldc ngoai 
mang qudc tich trd thanh thanh vifen ciia mdt difeu fldc qudc tfe da phfldng 
cd chfla dflng cae difeu khoan vfe dau tfl {gpi tdt la TIPs-'^). Vi du, Dflc va 
Thfly Difen gia nhap vao Hifep fldc E C T nam 1994 va c5n cfl vao Difeu 26^' 
de xac lap tham quyfen cho hdi ddng trpng tai ICSID theo Quy tac td fljng 
ciia Cdng Udc ICSID flrong vu kifen Vattenfal v. Btic?^ Tfldng fli, Hoa Ky 
va Mexico can cfl vao Hifep dinh thuOng mai tfl do Bac My NAFTA^^ dfe 
" David M . H o w a r d , •'Creacmg Consistency th rough a Wor ld Investment Cour t " , Fordham 

International Law Journal, VoL 41(1), tr. 18. 
'•' Difeu 9 B I T H a Lan - Vi§t N a m n a m 1994: "Tranh chdpgiaa Qudcgia kf kdt va (dng ddn cAa qudcgia 

kf kd't khde lign quan din khodn ddu tu... (2) se dupc giii quyi't bdi hii ddng trgng Idi mang tinh vu vi(c dugc 
bd nhi^tn theo sU thoa thuin dde bi^t hode dupc thanh 14p theo Quy tdc id tyng trgng tdi UNCITRAL, hode 
(3) trong trubng hop cd hai bin trd thdnh thdnh viin c^a Cdng udc ICSID se, theo yiu cSu cAa qudcgia cd lidn 
quan dugc d^ tnnh tin tmng tdm trgng tdi ICSID digidi quyit theo M tuc tdtung trgng tdi". 

'* Difeu 4 B T A H o a Ky - Vi§t N a m nam 2000: "cdng ddn hode cdng ty ciia mdt fe^ii kf kA duoc quyen 
khdi kiin ra Irgng tai ICSID niu cd hai Id thdnh viin ciSfl Cdng udc ICSID; hode ra l.rgng tdi ICSID theo 
Quy tdc bdsung ciia Cdng udc ICSID hode Irong tdi dugc tiidnh Idp phii hpp vdi trgng tdi VNCITRAL... 
sau 90 ngdy kitU ngdy tranh chdp phdt sinh niu khdng d^ trinh Un foa dn qudcgia ciia Qudcgia". 

>' Difeu 8 B I T H a n Q u d c - Vi§t N a m n a m 1993: "bdt kf tranh chdpgiaa Qudcgia tiip nhdn ddu 
tu ™ nha d'du lu cua qudcgia kf kit khac. niu khdng dupc gidi quyil bdng thuong lupng trong v'ong 6 
thdng ki tu ngay phdt sinh tranh chdp, tkl phdi d4 trinh Un trgng tai ICSID trong tru'ong hgp Vi4t Nam 
trd thdnh thdnh viin c^a Cdng udc ICSID bdi nha d'du tu ciia qudc gia kf kit khde" ^.^ , . . 

^ TIPs (Treaties with Investment Provisions) cSc difeu lidc qudc t^ cd chiia dyng cac difeu khoan 
cd hSn quan d€n diiu td. 

'̂ Tinh difn 10/2018, cd tdng sd 121 w kien da dugc de tnnh theo Hi$p dinh ECT Xem thtm 
https.//energycharrer,org/what-we-do/dispute-settlement/all-investment-dispute-settlenient-

cases/, truy cJp n^y 1/3/2019. 
" https;//investmentpohcy unctadorg/investment.'dispute-settlemenC/country/78/germany, 

truy c^p ngay 13/7/2019. , , T - J C A 
" NAFTA (Nonh Amencan Free Trade Agreement betweet Canada, the Umted States and 

Mexico) Hi§p dmh thutJng m?i tu do BSc My giOa Canada, Hoa Ky vh Mexico, https:// 
investmentpohcy.unctadorg/mternational-investment-agreements/treacy-hles/^412/ 
download, truy cjp ngay 13/7/2019, 

https://https.//energycharrer,org/what-we-do/dispute-settlement/all-investment-dispute-settlenient
https://
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xac Ijp tham quyen cila h6i d&ng trong tai ICSID theo Quy tSc bei song '^'" 
C6ng udc ICSID trong vu kien Metaclad v. Mexico}^ _ 

Tha ha, cac qu6c gia atn th i gidi ph« chuin di trd thanh thiuih vl 
cua chfnh Cong udc ICSID. Day la phUOng thite phd bi(!h, tuy nhito, <: 
luu y Ang vite trd thanli thimh viin ciia Cdng Udc ICSID khdng dilt»g 
nhien xac l}p tham quyen cho hoi ddng trong tai ICSID bdi vi ldi ndi u 
ciia Cdng udc ICSID khdng dinh nfa ddn thuin chi ph« chuin, chip ""»» 
hoic dbng y thdng qua Cdng udc khdng cd nghia la cac ben dtldc quy n 
de tiinh ttanh chip cu thi Ita trong tai ICSID. Thay viio dd, ai ddng 1 ph» 
duoc thi hiin bang van ban gill den Trung tJm trong tai ICSID.'" "^ 
nhiiu tnidng hop vin bin dd cd dii la BIT duoc ky kit gifla qudc gia tlip 
nhiin dau tU vii qudc gia ma nhii dau tu mang qud'c dch. 

Do dd, tren thtic ti, chua cd vu kiin niio mil cac bta ddngy thda thuan 
dUa ttanh chap dau tU qud'c t i ra ttong till ISDS ttong khi va/ hoic sau khi 
ttanh chap phat sinh. Diiu niiy da di lai mdt h i qui nghiem ttong hOn. Trin 
thilc ti , do klidng cd thda thugn trgng tiu diiOc xac kp trudc khi ttanh chip 
phat sinh nen nha dau tu nudc ngoai da c6 tinh "xuyen tac" thim quyen ctia 
hdi ddng ttong tai, Ching han nhU hiinh vi eda Recofi khi chuyin hddng 
cac tranh chip vi nghia vu thanh toan ttong hop ddng mua ban hang hda 
(kliiiu nai vi vi pham hdp ddng) thinli tranh chip diu tU (khiiu nai v i vi 
pham diiu udc qud'c ti) di khdi kien Chinh phti Viet Nam lin ttong tai 
PCA duoc dianh l}p theo Quy tac td nang trong till UNCITRAL ttong 
vu kiin Recofi v. Viit Nam can ciJ vao thda thuin ttong tai tai Di iu 8 BIT 
Phap - Viit Nam nam 1992. TuOng tU, Phillip Moras da cd tinh tai ciu Bale 
doanh nghiep Phillip Morris duOc thiinh Ijp tat Oc chuyen sang cd qudc 
tich ciia Hong Kong bdi vi BIT giua Hbng Kdng - t i c cd thda thuin ti-ong 
till, theo dd nguyin ddn dinh quyin khdi kiin Cc ra ttong tii PCA theo 
Quy tac td tting ttong tai UNCITRAL ttong vti kiin Phillip Morris v. t i . 

Nhin chung, thda thuan ttgng tai ttong ttgng tai thudng mai qud'c 
te ii giai quyft ttanh chip gifla cic ben tU nhan hoac niu cd su tham »ia 
cila cd quan nha nudc thi cd quan nhii nudc cflng dugc dd'i xd nhu bin tu 
nhan trong viic diflc hiin quyin va nghia vfl. Lluc niiy, muc dich efla cac 
ben tranh chap ttong ttanh chap thfldng mai chi la d i tim kiim lgi nhujn 
khdng lien quan din chflc nang quan ly nha nfldc va/ hoic bao vc lgi ich 
cdng cdng, o'nh mang sflc khde cila ngudi d4n nhu qudc gia d ip nhjn diu 
tu ttong ttgng tai ISDS. Do dd, su anh hudng vi thim chi sai pham, niu cd 
cila hgi ddng trgng fai thuong mai qudc t i do khdng cd hojc vugt qua thim 
quyin chi cd the anh hudng din hai ben ttanh chap, chil khdng anh hudng 
din cdng ddng. Chi'nh vi die didm nay, n in ttong tii thflOng mai qudc t i c6 
-' hrtps://\v,ww.italaw com/cases/671, Cniy cjp ngay 13/7/2019 

Cmam Philip v Vmesuah, doan 219. phan quylt vi tham quySn va n<,i dung, ngky 3/9/2013 
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th^ hudng dudc quy ch^ bao mat cao hon.^^ N6'u cac ben txanh chap thUdng 
mai kh6ng co nhu c^u c6ng khai n6i dung phan quyd't cua hdi dbng trong tai 
thi cac ben tranh chap cung khong phai ch^u ap lUc eda bS't ky cd quan ddn 
vi m o d^ c6ng khai phan quyet trong tai. Trong khi do, nhu da phan hch ci 
tr6n, bito phap tranh chap trong trong tai dau tU qudc t6' ISDS thudng li^n 
quan dd'n ldi ich cong cong, n^n cac qud'c gia tie'p nlian diu tU da, dang va se 
chiu nhifeu ap luc bdi vi cho dii cac bSn tranh chap mudn tranh du luan-^ til 
cdng ddng qudc t^, cdng ddng xa hdi tai chiiih qudc gia minh nfen thudng 
mudn phan quyet trong tai d^u til qudc t€ dudc bao mit nham bao v6 dUdc 
uy tm cua minh trong ho^t ddng kinh doanh, dau tu qudc t6. 
1.3 Vai trb ctia thoa thu4n trpng tai trong bdi cdnh kh^ng hodng ctia trpng 
tdi dM tu qudc td 

Trong bdi canh hien nay, cd nhifeu quan difem phfe phan kich lifet vfe hi6u 
qua hoat ddng ctia trong tai dau ttt qudc tfe'. Chang han nhu, kha nang xung 
ddt vfe ldi ich cua trong tai vifen vdi nhifeu vai trd khac nhau trong cac tranh 
chip dSu tu;̂ ^ sU lam dung khdi kifen Ifen nhifeu difen dan giai quyet tranh chap 
khac nhau dfe tim kifem va true ldi til bdi thudng thi6t haî ^ va sU han chfe trong 
vifec khac phuc cac sai sdt eda trong &[ tif cd che xet xd 1 cap.̂ " Trong khi 
dd, trong trUdng hdp bi kfe't luan cd vi pham i^hia vu phap ly qudc tfe, qudc 
gia tifep nhan diu tU khdng c6 cd hdi khang cao ma phai bdi thddng thifet 
hai mdt sd tifen ldn hang chuc, hang tram trieu, tham chi hang ty dd la My. 
Chinh vi difeu nay, cac qudc gia cang n ^ y cang de dat va mifen cddng cam 
kfet dua thda thuto ttong tai d^u td qudc tfe vao cac difeu Udc qudc tfe thUdng 
mai (Hoa Ky,^' New Zealand^^. Dac biet, cd nhifeu qudc gia tuySn bd chain 
ddt cac BIT (Ecuaddr,^^ Indonesia^*) va tham chi tuyen bd rdt khdi td each 
thanh vifen eda Cdng dde ICSID {Ecuador 2008, Bolivia 2009^ )̂ dfe vd hifeu 
hda cac thoa thuSn trpng tai da dUdc ghi nhan trong cac dieu udc qudc tfe nay. 

~'- U ThJ Anh Nguyet, "Nguyen t£c bao mJt trong trong tai dau td qudc Ĉ  va binh lu^n vfe sy 
bao mJt trong cac tranh ch^p dfiu m cixa Vi^t Nam", Tpp chi Khoa hgc phdp ly, s6 7/2019. 

'̂ Nigel Blackaby, Constantme Partasides , et al. Redfem and Hunter, International Arbitration, 
Oxford Umversicy Press, 2009, tai ban ISn chii 6, ban djch eda IFC va VIAC, 2015, tr. 179. 

=8 Thomas Buergental, "The Proliferation of Disputes, Disputes settlement procedures and respect for 
the Rule of Law" in Gaukrodger, D. and K. Gordon, "Investor-State Dispute Secclemenf A 
Scoping Paper for the Investment PoHcy Community", OECD Working Papers on International 
Investment, OECD Pubhshing, 2012/03, tr. 50, http://www.oecd org/daf/mv/investment-
policy/WP-2012_3.pdf, truy c3p n^y 13/7/2019. 

'̂ Gaukrodger, D. and K. Gordon, tldd, tr. 44, 
^ Stephen M. Schewebel, Vie outlook for the continued vitality, or lack thereof of mvestor-stale 

arbitration, Arbitration International, 2016, tr 3. 
" https://www.norconrosefulbright.com/en/knowledge/publications/91d41adf/major-

changes-for-investor-state-dispute-settlement-in-new-united-states-mexico-canada-
agreement, truy cap ngay 13/7/2019. ^T,,,^n,n 

^ ht^://www.m6tgovc,nz/a5seK/CPTPP/New-Zealand-Viet-Nam-lSDSpdftruyc5pngay27/3/2019 
" UNCTAD, llAs Issues Note, Denounce of the ICSID Convention and BITs: Impacl on Investor -

Stale Claims, thang 12/2010, tr 1. 
^* UNCTAD, tldd, tr 1 
3̂  https //unctad org/en/Docs/webdiaeia20106_en pdf, truy cgp n^y 13/7/2019. 

http://www.oecd
https://www.norconrosefulbright.com/en/knowledge/publications/91d41adf/majorchanges-for-investor-state-dispute-settlement-in-new-united-states-mexico-canada
https://www.norconrosefulbright.com/en/knowledge/publications/91d41adf/majorchanges-for-investor-state-dispute-settlement-in-new-united-states-mexico-canada
http://www.m6tgovc,nz/a5seK/CPTPP/New-Zealand-Viet-Nam-lSDSpdftruyc5pngay27/3/2019
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Quan trgng nhat, d cap dd da phudng, nham gdp p h ^ chia se ^ ^^^ 
tin li^n quan den vi6c xac lap thda thuan trpng tai va cac tranh chSp c ^^ 
quan dfen cac difeu khoan nay, nhifeu td chdc qudc tfe eUng da, " ^ , ^^^36 
nhifeu dfe xu^t cai each tSng cUdng sd minh bach, cdng khai C-̂ *"̂ !̂  ,^ .̂̂ c 
hay ICSID cdng du thao quy tac td tung trgng tai mdi).^^ Ban canh ô ^ ^̂  
qude gia cdng gidi h^n tac ddng eda thda thu^n trgng tai dau td qu ^^^ 
bang each thay thfe trgng tai dau td qude te trong cac BIT thanh '^^ ^^^ 
an dSu w thddng trUc da phddng^^ dfe "dd'i phd" vdi cac khife'u ^^^^^^^ 
eda nha dau tu nude ngoai^^ do ton tai qua nhifeu thda thuSn °^^"^/^^^ ^ 
phong phai kfe dfen la Lidn minh chau Au da dfe xuat md hinh tda an 
qude tfe vdi 2 cap xet xd ICS. ^ v 

Trong bdi canh dd, Vi^t Nam da tdng ky kfet nhifeu difeu dde quoc , 
dieo dd, cam kfe't nhifeu thda diuan trpng tai vdi cac ddi tae. Tifeu bieu nh^^ 
BIT vdi Ha Lan, Han Qudc, Hi6p dinh thuPng m ^ Viet Nam - Hoa Ky. 
Dac biet, ^ n day, mac dii trinh dd phat trifen kha th^p nhdng Vifet Nani 1̂ ^ 
kha nang dpng khi chap nhdn ky ket cac difeu Udc qude tfe thfe he nidi chda 
dung ca nhung thda thuSn trgng tai quan trpng nhd Hi6p dinh thddng mai 
ti} do Viet Nam - Li^n minh chau Au vfe bao hd ^ u tu EVIPA,^' Hifep dinh 
CPTPP.-*^ Nhin chung, su thdng thoang nay la mdt trong nhdng nguyfen 
nhan eda vific Vi6t Nam bl kha nhieu nha dau tu niidc ngoai khdi kifen. 
Theo thd'ng ke cua UNCTAD, Viet Nam bi khdi kien 8 vy."^ 

2. Vu Recofi kiin Viit Nam:** Tranh chSip thUOng mai va tranh chaip 
dau tu qudc tfe 
2. i. T^ng quan vi vif kiin 

Nguyen ddn Recofi la doanh nghifep dUdc thanh lap tai Phap, theo 
phap luat eda Phap. Nguyen ddn giai thich, td nhdng nam 1986 dfe'n nhdng 
nam 1998, klu Vifet Nam edn ddi mat vdi trdng phat kinh tfe eda Hoa Ky thi 
nguyfen ddn da ddng hanh vdi Chinh phd Viet Nam de vUdt qua giai doan 
khung hoang kinli tfe va lddng thdc. Nguyfen ddn va Chinh phd Viet Nam 

*̂ https.//www.uncicral.org/pdf/enghsh/texts/arbi tra tion/rules-on-transparency/R.ules.-on-
Transparency-E.pdf, Cruy cJp ngay 13/7/2019. 

" https-//icsidworldbank.org/en/amendments, cruy c^p n^y 13/7/2019. 
^ http-//www, trungtamwco.vn/chuyen-de/8445-van-kien-biep-dinh-evfta-evipa-va-cac-

tom-tat-tung-chuong, truy ĉ p ngay 13/7/2019 
^' David M. Howard, tldd, tr 18 
"" https.//mvestmentpohcy uncCad.org/intemational-investmenC-agreements/coimcnes/''29/ 

viet-nam'cype=bit6, truy cJp ngay 13/7/2019. 
" Hien nay, Hi^p dinh nay cha phfi chu£in bdi Ngh; vi?n chau Au va Qu6c h<ii ĉ a cac n^^r 

chanh vifin Lî n minh chiu Au, https://congthuong.vn/ky-kec-evfta-va-evipa-buoc-di dn 
tien-tien-den-phe-chuan-121990,hcml truy cJp n^y 13/7/2019. 

" hccp://cptpp moit.gov vn/, tmy ĉ p ng^y 13/7/2019 
•" http://cptpp.moiC.gov.vn/, truy cap ngay 13/7/2019. 
** Tdm tat phan quyft ciia Toa an Thuy Si. htcps.//www iCalaw .̂com/sices/default/ffles/. 

docimients/icalaw7631.pdf, tmy c3p ngay 13/7/2019. '̂ ^~ 

https://https.//www.uncicral.org/pdf/enghsh/texts/arbi
http://icsidworldbank.org/en/amendments
https://https.//mvestmentpohcy
https://congthuong.vn/ky-kec-evfta-va-evipa-buoc-di
http://moit.gov
http://cptpp.moiC.gov.vn/
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da ky kfet nhifeu hdp ddng eung cip va trao ddi hang hda vdi cac doanh 
nghifep nha nUdc Vifet Nam va ttfen cd sd dd diu hi vao Vifet Nam. Cu thfe: 
Nguyen ddn cung cap thdc pham (bdt mi, sda bdt, bd, dau...), cac nhu yfe'u 
pham nhu (phan bdn, xi mang, thep tain...) va eac trang thifet b | san xuat 
lUdng thUc, thdc pham de ddi Ky eac san pham eda Viet Nam nh^p khau 
vao Phap hoac bd trd cac hdp ddng cung cap thuc p h i n va nhu yfe'u pham 
{gao, ea phfe, dau nanh, san, tdm, ca...). Dfen n ^ y 10/7/1991, nguyfen ddn 
da md Van phdng dai difen tai TP. Hd Chi Minh, Vifet Nam. 

Trong qua trinh thuc hifen hdp ddng, nguyfen ddn khdng dinh Vifet 
Nam da vi pham nghia vu dianh toan ddi vdi nguyfen ddn. Day la sU vi 
pham nghia vu hdp ddng cd gia tri kinh tfe va chinh gia tn kinh tfe nay lam 
phat sinh khoan d^u td dddc thuc hifen trong lanh thd Vifet Nam ehiu sd 
difeu chinh eda BIT gida Phap va Vifet Nam nam 1992. Do dd, nguyfen ddn 
cho rang d4y la su vi pham nghia vu eda Vifet Nam theo BIT nay va n ^ y 
19/7/2013, nguyfen ddn khdi kien Vifet Nam ra trpng \m PCA theo Quy tac 
td tung eda UNCITRAL can cd vao Dieu 8 eda BIT Vifet Nam - Phap cho 
phep nguydn ddn khdi kien Viet Nam khi khoan dau tu eua nguyen ddn 
tai lanh thd Vifet Nam bi thifet hai. Trfen cd sd dd, nguyfen ddn yeu c^u Vifet 
Nam bdi thudng thiet hai 66 tneu dd la My cho nguyfen ddn." '̂' 

Tuy nhifen, Vifet Nam phan ddi tham quyfen eda hdi ddng trgng tai bdi 
vi Vifet Nam eho rang nguyfen ddn khdng hfe thiic hien khoan c^u td nao d 
Vifet Nam. Sy vi pham hdp ddng nfe'u cd ddi vdi nguyfen ddn chi la cac hpp 
ddng thddng mai thuin tuy (vi pham hdp ddn^ khdng thfe chuyfen thanh vi 
pham BIT (vi pham difeu udc) de khdi kifen len trpng tai PCA va ap dung 
BIT dfe phan xet vfe sd vi pham, nfe'u cd, eda Vifet Nam. 
2,2 Phdn quyH ctia hdi ddng trpng tdi*^ 

Theo hdi ddng drong lai, hdi ddng trgng tai phan chia thanh 02 giai doan: 
giai doan xac dinh tham quyfen va giai doan giai quyfe't ndi dung tranh chap. 

Thti nhdt, khi xac dinh tham quyfen, hdi ddng trpng tai khdng dinh 
nhifem w eda hdi ddng drgng tai la phai xae dinh cd thda thuan trgng tai ed 
hifeu luc flrong vu kifen nay dieo Difeu 1.1 BIT "khodn ddu tti Id khodn ti'in cCia 
cdng ty, nghia vu ctia cdng ty, khiiu nc^i vd quy'in co gid tri kinh ti'... khodn ddu tu 
hiin diin trong ldnh thd Viit Nam" va Difeu 8 Hifep dinh BIT Vifet Nam - Phap 
hay khdng? Vfe van dfe nay, cd nhifeu thdng tin bao mat, khdng ddde cdng 
khai bdi vi nguyfen ddn da Ida chgn Quy tac td ttmg eda drgng tai thudng 
mai U N C I T P J V L , nhUng chung tdi cd thfe e5n ed vao cac thdng dn dupc 
nfeu Uong phan quyet eda Tda an Thuy Si dfe khang dinh mng cac bfen tranh 
chap da cd thda diuan trpng tii. Tuy nhifen, Upng tm kfet M n Upng tai khdng 

« htcps://mvesCmencpolicyhub.unctad.otg/ISDS/DetaiIs/554, cniy cJp ngay 27/2/3019. 
"• Tdm cat phan quyft ciia tda an Thuy Si, bccps://www iCalaw com/si tes/default/files/case-

documents/italaw7631.pdf. truy c^p ngay 13/7/2019. 
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CO thfal quyta giai quyft bdi vi kli5ng dap dng dUOc cic dila ^^"..^ 
niu ra trong thoa thufa trpng tid trong BIT nay. Cu tM, nguyto dOn i™ ° 
CO khoan diu tu tai Vi^t Nam theo cac lufa difai sau:b6i vi vi^c *"™,/^ 
Van phong dai dita diUdng trite tai TP. Ho Chf Minh chi nhSni muc *c^ 
h6 trO cac c6ng tac himh chinli, kh6ng di^ duoc xem lii khoin diu tii. 3 
bi«t, nguyta don kh6ng dau til tiii sin viio Vift Nam thong qua vice • 
hita cac cong vif c phan phd'i san phfai 0-ong lanh thd Vift Nam, khdng tjo 
n t a su hufa luyen quan trpng vi ky nang cho nhan vita ciia Vift ^^^'.7 
chuyta gjao cdng nghf, bi quyft ky thujt sang cho plua Vift Nam. Bic i .̂  > 
cac hoat dpng cua nguyen don thilc hifn dta dita ra bdn ngoai lanh tho i? 
Nam. Noi tdm lai, hdi ddng trpng tiii ket lufa khdng cd hojt ddng dau W 
ciia nguyfn ddn viio Vift Nam mil van d'f d day chi la vifc Vift Nam khdng 
hoan thanh nghia vu thanh toan theo hdp ddng mua ban ma thdi. 

Tha hai, d giai doan giai quyft ndi dung tranh chap, bdi vi phan quyet 
v i thfal quyfn da til chdi diu ly vu kifn ciia nguyfn ddn, nfn hdi ddng 
trpng tai khdng kft lufa vf ndi dung tranh chap. 

Sau khi nhfa dupc kft lufa til chdi giai quyft tranh chap ciia hdi ddng 
trpng tai PCA, nguyfn ddn khdng dbng y bdi vi nguyfn ddn cho ling hdi 
ddng trpng tai da sai pham khi khfag dinh trpng tiii khdng cd thfal quyen. 
Do dd, nguyfn dan ndp ddn yfu cfa hiiy phfa quyf't trpng tiii Ifn Tba fa 
lifn bang Thuy Si cho rang phfa quyet nay vi pham Dao lujt hfn bang vf 
Lujt Tu phap qubc if cua Thuy Si ngay 18/12/1987. 
2.3. Vi$c h^yphdn quy^t tai Tba dn Thtfy St^ 

Vf nguyfn tac, phfa quyft nay cua trpng tai PCA dbi vdi Vift Nam se 
dupc cbng nhfa va diuc dii thdng qua tba fa qubc gia theo Cdng udc New 
Yprk nam 1958 vf cdng nhfa vii thi hiuih phfa quyft ciia ttong tiii nudc 
ngoai. Trong trUdng hpp my, nguyfn ddn khbng dbng y vdi phfa quyet til 
chbi thfal quyfn ciia hdi dbng ttpng tai PCA. Do dd, nguyfn ddn da khdi 
kifn ra Toa fa Thuy Si yfu cfa tda fa niiy hiiy phfa quyet ciia ttpng titi PCA. 

Theo Tda fa Thuy Si, Tda fa dbng y vdi nhOng lip lufa do hdi dbng 
ttpng till dua ra vii nhu vay, Tba fa Thuy Si khfag dinh hdi ddng ttong tai 
cd dli CO sb df til chbi thfai quyta bdi vi nguyfn don khdng cd thilc hifn 
diu tu tai Viet Nam. Dieu dd cd nghia la khfag cao ciia Recofi yfu cau hiiy 
phfa quyft ttpng tii da bi Tda fa Thuy Si bac bo.*' 
2.4. Nhdn xet 

Vu kifn nay dupc khdi kifn bdi Cdng ty Recofi cd qubc tich Phap tra 
Phap vi Vift Nam cd ky BIT cb thda diufa ttpng tii de doanh nghifp pj,. 

ap 

Do.n 4.3.3 phin ,uyft yt„ ciu hiy phin qnyft cf. hO, dbng trp",! , , . Inpl/?^^,™ , » ' ' 
"~mA!tes/default/mes/case-docunienK/italawl0121 pdf, tmy cip ngay 27/3/2019, ^^''• 

Doan 3.4.4 cila phan quygt eiia tba an Thyy Sy vb huy phin quyft cua trpng tai PCA 
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dupc quyfen khdi kifen Vifet Nam Ifen trpng tai PCA. Tuy nhien, thda thuSn 
nay chi xac lap t h ^ quyfen cho trpng tai PCA khi va chi khi cac bfen trong 
vu kifen nay dap i3ng mdt sd difeu kifen nhit dinh. 

Thti nhdt, nguyfen ddn thUc su cd phai la cdng dan cua Phap, bfen kf kfe't 
khac trong Hifep dinh BIT hay khdng? Difeu nay, cac bfen khdng tranh cha'p 
va ndi dung vy kifen cUng khPng dupc cdng khai theo quy tac td tung trpng 
tai UNCITRAL. Do dd, chUng tdi cho i ^ g tifeu chi nay da thda man. 

Thti hai, nguyfen dPn cd thUc hifen khoan d^u Ul dUdc dinh nghia tai 
Difeu 1.1 BIT tai Vifet Nam hay khdng? Theo dd, (i) cac "hpp ddng va cac 
nghia vu phat sinh til hpp ddng cd thfe dupc xem la tai san hinh tl^nh khoan 
d^u tu cua nguyfen dPn va (ii) tai Viet Nam. Difeu nay, theo phftn tich t^i 
myc 2.2 va 2.3, chung ta thay ro mng iing difeu khoan thda thuan trpng tai 
gan lifen vdi difeu khoan dinh nghia vfe khoan dSu tU da giiip cho Vifet Nam 
thang Recofi vi (i) hdi dbng trpng tai til chdi giai quyfet tranh ch^p nay do 
hdi ddng trpng tai khdng cd tham quyfen va (it) Tda an Thuy Si cQng ddng 
y vdi kfe't luan ciia hdi ddng trpng tai ma bac bd yfeu c^u khang cao ciia 
nguyfen dPn. Thda thu^n ttpng tai nay dupc xay dUng kha hifeu qua vi xac 
lap tifeu chi vfe khoan dSiu tU phai gan Hfen vdi yeu td lanh thd "khodn ddu tu 
dupc xde Idp trin lanh thd Viit Nam", da giiip ngan khdng cho mdt tranh chip 
thuong mai t h u ^ Uly chuyen thanh tranh chip qudc tfe dfe budc Vifet Nam, 
nfeu bi kfet lutin cd vi pham, phai bdi thudng cho Recofi sd tifen cd gia tri 
ldn hdn nhifeu so vdi bdi thudng thiet hai theo cP chfe giai quyfe't tranh chip 
bang tda an qudc gia hoic trpng tai thUdng mai qudc tfe' khac. 

Nhu vay, vi vu kifen chi dilng lai giai doan tham quyfen, chiing ta 
khdng the kfet luin mng Viet Nam cd vi pham hay khdng vi ph^m nghia 
vu cila minh va cd phai bdi thudng cho Recofi hay khdng. Ban chit dAy la 
quan hfe hdp ddng mua ban thUdng mai thdng thudng, nfeu Recofi mudn 
bdi thudng thifet hai lifen quan th hoac phat sinh tti vifec Viet Nam khdng 
thUc hifen diy du nghia vu thanh toan. Do do, Recofi nfen chpn trong tai 
thUdng m ^ qud'c te khac 

Thda thuSn trpng tai trong trpng tai t^u tU qudc tfe vd cung quan trpng 
bdi vi thda thuan nay xac lip tham quyfen cho cac trpng tai vifen - nhUng 
ngudi mar^ tU each ca nhin ciia chiiih minh, khdng boat ddng dudi danh 
nghia eda bat ky qud'c gia nao nhung lai cd quyfen phan xet vfe ttnh hdp phap 
cua qudc gia tife'p nhan diu tU trdng vifec ban hanh phap luat, chinh sach 
difeu hanh nen kinh tfe ciia chinh qudc gia dd can cd vao cac cam kfet phap 
ly qudc tfe rm qudc gia da xac lap tirong cac dieu Udc qudc tfe. 

Ngoai ra, t im quan trpng ciia thda thuan trpng tai trong dau tU qudc tfe 
cdn thfe hifen d chd thda thuan trpng tai cd hifeu luc quyfe't dinh mpi vin dfe 
cd lifen quan dfen td uing trpng tai, pham vi tham quyfen ciia hdi ddng trpng 
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tai va quan trpng nhit, dd la kha nang cPng nhan, thi hanh phan quyê Ĵ ^ 
hdi ddng trpng lai trfen thUc tfe. Nfeu khdng co thoa thu^n trpng tii cd ? 
luc thi trpng tai dau tu qudc tfe khdng cd thim quyfen giai quyfe't tranh c P 
diu tu. Trong bdi canh nhieu nha tSu td nUdc ngoai ldi duug trong tai 
tu qudc tfe dfe tim kifem tifen bdi thudng thifet hai thdng qua vifec "tU chuy 
hda" cac tranh chip thuPng m?i qudc tfe thPng thudng thanh cac tranh ch p 
dau tu qudc tfe', chung tdi cho i ^ g , trong bit ky trUdng hdp nao, cac qu 
gia va Vifet Nam can phai he't sUc than trpng khi cam kfe't xac l^p thim q^Y ^ 
cho cic hdi ddng trpng tai diu tU qudc tfe, han chfe tdi da cac UUdng ^^P^^ 
nhan cac cam kfet mP hd, khdng ro rang dfe cd thfe tao cd hdi cho cic hpi 
ddng trpng tai giai thich rang thda thuan trpng tai diu tU qud'c tfe da ton t$i 
va cd hifeu luc. HPn the nUa, cung cin phai nghifen ciiu ky cac an Ife ciia cac 
hpi ddng trpng tai ddu tu qudc tfe ISDS dfecac qudc gia cd thfe khac phuc cac 
thifeu sdt trong qua trinh dim phin cac dieu tide qudc tfe va co thfem kinh 
nghifem dfe phan ddi tham quyen ciia trpng tai nay trong tiing tranh chap 
diu tu cu thfe. Bfen canh dd, cac qudc gia tifep nhan dau tii no: chung va Vifet 
Nam ndi rifeng can phai xiy dUng cac thda thuan trpng tai ISDS theo hudng 
chiing khdng rfife trd thanh cdng cy han chfe' quyfen lap phap cua chinh minh 
nhUng van bao vfe dUdc Ipi ich kinh tfe' ctia nha c^u tu nUdc ngoai. NliU viy 
mdi cd thfe gdp phin nang cao hifeu qua cua vifec giii quyfe't tranh chip <^u 
tu qudc tfe bang trpng tai vi bao dam su phat trifen ben vUng cua hoat ddng 
diu tu qudc tfe'. • 
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