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Tom t^t 
Viic triin khat cdc du a'n nlia d thuong mgi theo h'tnh thiic chi dinh chd d'du tU trin thifc 
ti dangg^p nhang trd nggi vi mat phdp If. Chdng hgn, Lugt Nha 6 ndm 2014 quy 
dinh nha d'du tu phdi co "quy'in sd dgng ddt d" hpp phdp mdi dupc chi dinh lain chu^ 
d'llu tu la di}u bdt hop ly. Bin c^nh do, phdp lu4t hiin hdnh chua cd quy dinh vi xd ly 
ph'dn ddt thudc qudn ly ctia Nha nudc ndm xen ke trong du an nhd b dd khiin nhHu dg 
dn bi "dch tdc". Diiu nay khiin cdc doanh nghiip kinh doanh bdt ddng sdng4p nhieu 
khd khdn, thi tnl'ang bdt ddng sdn thiiu d'n dinh. Vi v4y, bai viit nay se cht ra nhUng 
hgn chi, bdt c4p, si^f thiiu dbng bd ciia phdp lu4t di dua ra gidi phdp hodn thi&n. 

Tu khoa: dg dn nhd b thuong mgi, chi dinh chii ddu tu, ddt xen cdi, Lu4t Ddt dai ndm 
2013, Lu4t Nhd 6 ndm 2014 

Abstract 
The implementation of commeraal housing projects in the form of appointing investors is 
in fact faring many legal obstacles. Due to this problem, real estate business faces many 
difficulties. For example, it is is unreasonable for the current Housing Law to require 
investors to have a legal "residential land use right" to be appointed as an investor. Besides, 
there is no regulation on dealing with land under State management interlaced in housing 
projects, causing many projects to be "stuck". This article willpoint out the shortcomings of 
the related laws and offer propositions for impovement. 

Keywords: commercial housing project; appointing investors;mixed land; 2013 Land 
Law; 2014 Housing Law 
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DU an nha 6 thUbng mai k loai du an dau tU kinh doanh bat dbng 
san dUbc cac nha dau tU (kfe ca doanh nghifep va ca nhan) quan 

tam nhifeu nha't bdi nhu c'au va lpi nhuan cao.' G'an day, theo Cbng van 
86/2019/CV- HoREA ngay 29/8/2019 eda Hifep hbi Bat dbng san TP. 
Hd Chi Minh gdi Oy ban nhan dan TP. Hb Chi Minh thi khoang 130 du 
an nlia b thuong mai gap ach tac vfe mat phap ly trong vifec lam thd tuc lua 
chon cbng nhan chd dau tu va trifen khai thUc hifen du an.^ Tinh trang nay 

' Cue Quan ly Nha & Th) trUcing Bat dflng san. "Bat diJng san vin la k^nh dSu tU liap din", Bao 
Xdy dung, liEtp-//quanlynha.gov.vTi/Desktop.aspx/Tin_tuc-Su_kien/Tin-chuyen- nganh/ 
Bat_dong_san_vai)_la_kenh_dau_tu_hap dan/, truy c^p 14/9/2019. 

^ van Dlic, "TP, Hb Chi Mmh' 130 dy an nha 6 ach tic do S6 Quy hogch kife tnic '•khOng 
dam" nhiin hb sd", Bdo diin ui doanhnghiepvn vn, https://doanhnghiepvn.vn/bat-dong-san/ 
tp-hcm-130-du-an-nha-o-ach-tac-do-so-quy-hoach-kien-truc-khong-dam-nhan-ho~ 
so/20190723120910996, tmy cSp 14/9/2019. 

https://doanhnghiepvn.vn/bat-dong-san/
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da anh hubng khbng nhd dfe'n ho^t dbng kinh doanh eda cac doanh nghifep 
kinh doanh nha d, ddng thdi khifen ngudn cung lo?i hang hda nay cho thi 
trudng ba't dpng san bi sut giam dang ke. Cac du an nfeu trfen deu thupc 
trUdng hpp nha d^u tit k m thd tuc xin cbng nhan chd d&u tu theo hinh thdc 
chi dinh. Vi vay, bai vifet nay se phan tich khia canh phap ly cd hen quan dfen 
trtidng hop lua chpn chd dau tU dU an nha d thUbng m ^ cheo hinh thdc chi 
dinh de dm ra nhUng ban chfe', bat cap eda phap luat nham gbp phan hoan 
thifen phap luat va giai quyfet khb khan vfe thUc tifen cho cac nha dS.u tU kinh 
doanh nha d. 

1. Quy dinh eda phap luat nha d v6 viec lua chpn chd dSu tu du 
an nha ct thuong mai 

Theo khoan 2 Difeu 22 Luat Nha d nam 2014 thi vifec lua chpn chd 
dS.u tu du an nha d thUbng m^i dUbc thUc hifen thbng qua mbt trong ba 
each thdc sau: 

"a) Ddu gid quyin stt dung ddt theo quy dinh etta phdp ludt ve ddt dai; 
h) Ddu thdu du dn cd stt dung ddt; 
c) Chi dinh chd ddu tu trong trttdng hpp nhd ddu ttt cd dtt dfiu kiin quy dinh 

tgi Di^u 21 etta Ludt ndy, ed quy'in sik dung ddt hpp phdp theo quy dinh tgi khodn 
1 vd khodn 4 Di'iu 23 aia Ludt ndy". 

Nhu vay, theo quy dinh trfen, dfe dUbc chon k m chd dau at thbng qua 
hinh thdc chi dinh, nha dau tu phai dap Ung cac difeu kifen lam chu cku tU 
du an nha d thUbng mai tai Difeu 21 Luat Nha d nam 2014 (dUpc quy dinh 
thdng nhat ddi v6i cic hinh thdc lua chpn chd dau tU) va cd quyen sd dung 
dat hbp phap dfe thUc hifen du an (khdng phai dŜ t do Nha nudc giao). Theo 
khoan 1 va khoan 4 Difeu 23 Luat Nha d nam 2014 thi cd 2 trubng hpp de 
nha dau ix! duoc coi k cd quyfen sd dung dat hpp phap, bao gdm: (i) sd dung 
difen n'ch da't d thubc quyfen sd dung hbp phap de xay dung nha d thubng 
mai; (u) nhan chuyen quyen sd dung dat d theo quy dinh eda phap luat vfe 
da't dai dfe xay dUng nha d thubng mai. 

Quy dinh tren cho thay, difeu kifen mang tinh quyfe't dinh de dupc cbng 
nh^n la chd dau tU du an nha d thUbng mai theo hinh thdc chi dinh k chd 
dau tu phai cd "quyfen sd dung dat b" hbp phap. Quyfen sd dung da't nay 
cd thfe "tu co" hoac thbng qua nhan chuyfen nhupng quyfen sd dung dat d 
td chu thfe sd dung d^t khac. Quy dinh nay hoan toan khac so vdi trUdc 
day bdi Nghi dinh sd 71/2010/ND-CP n ^ y 23/6/2010 quy dinh thi hanh 
Luat Nha d nam 2005 (da hfet hifeu luc) thi nha dau tU chi c'an "ed quyin stt 
dung ddt hpp phdp theo quy dinh ctta phdp ludt vi ddt dai, phtt hpp vdi quy hogch 
xdy dung nhd d"? Difeu nay cd nghia theo phap luat trUdc diy, nha dau tU 
khbng can phai co "dat d hpp phap" ma chi cSn cd quyen sd dung dat hpp 

3 Di^m c khoan 1 Df̂ u 13 Nghi djnh s6 71/2010/ND-CP ngay 23/6/2010. 
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phap (khbng bat bubc phai k dat b ma cb thfe k d£t phi nbng nghifep kha^ 
hoac dat nbng nghifep) phu hop vdi quy hoach xay dUng nha d k dUOC (VJ 
ho cd die chuyen muc dich td dat khac sang lam da't d theo quy ho?ch). JV 
thay ddi chtnh sach my chirih k nguyfen nhan khifen cho cac nha dau td g?P 
khd khan trong vifec lam did tuc cbng nhan chd dau tu bdi thuc te' khbng ^ 
cd thfe cd sin quy dat d hpp phap dd ldn cho mbt dU an nha d thUOng m?i 
dfe dap dng yfeu c^u eda phap luat hifen hanh. 

2. Quy dinh eda phap luat d^t dai vfe vi6c sU diing dait d^ dSu tu 
xay dung nha 6 thudng mai thudc trudng hop chi dinh chd dSu tU 

Theo khoan 2, 3 Difeu 55 Luat Da't dai nam 2013, nha dau td c6 the 
dupc Nha nude giao dat cb thu tien sU dung dat khi "dupcgiao ddt ddthuc hm 
du dn ddu ttt xdy dung nhd d ddbdn hoge ddbdn ki't hpp eho thui". Tuy nhifen, 
trong trUbng hop rky Nha (^u tU phai tham gia dad gia quyfen sii diing dat 
(dieo difem a khoan 1 Difeu 118 Luat Dat dai nam 2013) ne'u k da't sach hoac 
dau th^u du an cd sd dung dat ddi vdi khu vUc "chtta thue hiin b'di thudng, gidi 
phdng mgt bang".'' 

Cho nfen, trUbng hdp Nha d^u tu mudn chu dbng trong vifec xac kp 
quyfen sd dung da't thiic hien du an thi cd thfe thbng qua con dubng nhan 
chuyfen quyfen sd dyng <M.t td chu thfe khac vi theo difem b khoan 1 Difeu 169 
Luat Da't (ki nam 2013 dd td chdc kinh tfe "dupc nhdn chuyin nhupng quy'in 
stt dmg ddt thdng qua nhdn chuydn nhupng quy^n sU dung ddt, trtt tru'dng hpp quy 
dinh tgi Dihi 191 etta Ludt ndy" vd khodn 2 Diiu 191 Ludt Ddt dai quy dinh: 
"Td chttc kinh td khdng dupc nhdn chuyin nhupng quy'in stt dung ddt trdng Ida, 
ddt rUng phdng hd, ddt rUng dgc dung eda hd gia dinh, cd nhdn, trtt tru'dng hpp dupc 
ehuyin muc dich sU dung ddi theo quy hogch, kdhogch stt dung ddt dd dupc ca quan 
nha nudc ed thdm quy'in phi duyit". Quy dinh trfen cd nghia la td chdc kinh tfe 
cd thfe nhan chuyfen nhUbng quyfen sd dung cac loai dat khbng phai la da't 
d dfe chuyfen myc di'ch sang dat d (bao gbm ca xay dUng nha d thUbng n i ^ 
theo du an) phu hpp vdi quy hoach, ke hoach sd dung dat da dupc cO quan 
cd tham quyfen phfe duyfet. 

Tuy nhien, tiieo khoan 1 Difeu 193 Luat D^t dai nam 2013 thi td chdc 
kinh te mudn nhan chuyen nhupng, nhan gbp vdn, thufe quyfen sd dung 
dat nbng nghiep de thuc hifen du an dau tU sin xuat, kinh doanh phi nbng 
nghifep thi phai dap dng cac difeu kifen cu the, trong db cd dieu kifen "cd uan 
bdn chdp thugn ctta cO quan nhd nttdc cd thdm quy'in ddi vdi td chUc kinh ti nhdn 
chuydn nhupng, nhgn gdp vdn, thui quyin stt dung ddt nong nghiip dd thue hiin du 
dn". Van ban chap thuan vda neu k loai van ban ^ va cb quan nao cb thain 
quyfen chap thuan thi Luat Dit dai nam 2013 khbr^ quy dmh. 

•• Khoan 1 DiSu 18 Nghi djnh so 99/2015/lslB-CP ng^y 20/10/2015 vi quy d)nh chi ti6t va 
hudng din thi hanh mfit s6 dieu ciia Luat Nha d nam 2014. 



Trong Cbng van 3886/BTNMT-TCQLDD n ^ y 13/08/2019 cua 
Tdng cue Quan ly dâ t dai thda dy quyfen Bb trudng Bb Tai nguyfen va Mbi 
trudng phdc dap Van ban 5758/UBND-DT n ^ y 22/12/2018 eda tJy ban 
nhan dan Thanh phd Hd Chi Minh cd giai thi'ch: "theo quy dinh tgi khodn 
1 Di'iu 193 Ludt Ddt dal ndm 2013 th'i viie nhdn ehuyin nhupng, nhdn gdp vdn, 
thui quy'in sU dung ddt ndng nghiip dd thue hiin du dn ddu tu sdn xudt, kinh doanh 
phi ndng nghiip phdi cd vdn bdn chap thudn ctta eo quan nhd nude ed thdm quyin ddi 
vdi tdchUc kinh tinhdn ehuyin nhupng, nhdn gdp vdn, thui quy'in stt dung ddt ndng 
nghidp dd thue hiin du dn; thanh phdn hd sd giao dat, cho thui ddt khdng thdng qua 
ddu gid quyin stt dung ddt ddi vdi trudng hpp thude thdm quy'in giao ddt, cho thui 
ddt ctta Uy ban nhdn ddn tinh, thdnh phd true thude Trung uong phdi bdo ddm theo 
ddng quy dinh tgi Di^u 3 Thdng ttt sd 30/2014/BTNMT ngdy 02 thdng 6 ndm 
2014 etta Bp Tdi nguyin vd Mdi trubng (Bdn sao gidy chttng nhdn ddu tu hode vdn 
hdn chdp thudn d'du tu kem theo bdn thuyit minh du dn ddu tu)". 

Nhu vay, van ban chap thuan theo giai thich ndi trfen eua Tdng cue 
Quan ly dat dai dUpc hifeu la van ban chi-p thuan dau tu. Tuy nhifen, cho 
de'n thdi diem hifen tai, phap luat chua ed quy dinh chi'nh thUc dfe giai 
thich thfe nao la "vdn bdn chdp thugn ddu tu", ke ca trong Luat D'au tU nam 
2014. GSn dSy, trong Du thao Luat Dau tU sda ddi dang trfen Cdng thbng 
tin difen td eda Bb Kfe hoach va D^u tu (thang 4/2019) chi bd sung khai 
nifem "chdp thudn chtt trttong d'du tu" t^i khoan 15a Difeu 3. Theo dd, chap 
thuan chd trUbng dau tU la van ban eda cb quan hanh ehinh nha nUdc cd 
th^m quyfen chap thuin vfe myc tieu, dia difem, quy mb, tife'n db, thbi han 
va cae difeu kifen khac nham bao dam viec thUc hifen du an d^u tU phu hpp 
vdi quy hoach-^ Quy dinh nay cho thay, van ban ch^p thuan ehd trUOng 
dau tu chi thfe hifen sU ddng y ve nguyfen t^c cua Nha nUde ddi vdi vifec 
thUc hifen mbt du an dau tU nh^t dinh, khbng bao gdm vifee chpn (hay xac 
dinh) chu d^u tU du an. 

Su ba't cap cdng vdi nhUng thay ddi nfeu trfen trong chinh saeh vfe edng 
nhan chd cku tu du an nha d thUbng mai theo hinh thdc ehi dinh dan dfe'n 
tt'nh khbng dbng bb gida phap luat dd't dai va phap luat nha b vfe van dfe nay, 
td dd da dan dfe'n nhieu khd khan cho cac nha diu tu. Theo thdng ke eda Sd 
xay dung, dl n ^ y 01/07/2015 dfen thang 08/2018, da cd 170 dU an dUbc 
tjy ban nhan dan TP. Hd Chi Minh chap thuan chu ttrfOng dau tu, cbng 
nhan chd dau tu, thi chi cb 44 du an, chifem ty lfe 25,9% la du an da ed gi£y 
ehdng nhan quyfen sd dung "ddt d" (thuc chdt hdu hdt d'iu la ede du dn cd quy ddt 
hdn hpp, tnidc ddy dd dupc tiy ban nhdn ddn thdnh phd Kd Chi Minh eho ehuyin 
muc dich sU dung ddt theo quy dinh etta Ludt Ddt dai 2003, Ludt Nhd d 2005); 

= Du thio onhne, Ludt siia dSi, bd sung mdt s6 ditu tita Ludt D'du tu vd Ludt Doanh nghidp, 
http •//duthaoonhne.quochoi.vn/DuThao/LiEts/DT_DU THAO _LUAT/View_De tail. 
aspx'ItemID=1623&TabIndex=l&LanrD=1648, tmy ĉ lp 18/9/2019, 
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ddi vdi 126 du an edn lai, chiem ty lfe 74,1% cd ngudn gdc do dfen bU (ho^c 
bbi thubng) dat nbng r^Jiifep hoac dâ t chuyfen dung.^ 

Mbt van dfe khac cung k m can trd vifee xae kp quyfen sd dyng d^t thî c 
hifen du an nha d thUbng mai k phSn difen tich d^t thubc quyfen quan ly cua 
Nha nUdc nam xen ke (xen cai) trong phan difen tich da't ma nha dau tii da 
n h ^ chuyen quyfen hoae thba thuan den bu (bdi thudng) td cac chii the 
sd dung dkt khac dfe thuc hifen dU an. Phan difen tfeh dat nay chife'm khoang 
trfen dudi 10% bao gbm dien tich 6&t rach, bb dat, dUbng, hem trong pham 
vi du an da dUbe chap thuin ehd tnibng dau tU.' Do nhflng dien tt'ch di't 
nay phan tan, khbng tip trung nen khbng du ehi tifeu quy hoach thanh mpt 
du an rifeng bifet dfe Nha nUdc td chdc diu gia hoac dau th^u theo quy dinh 
eda phap luat dat dai hoac phap luit khac cd Hfen quan. Phan difen tt'ch dat 
i^y ve nguyfen tie khbng dupc phep giao chi dinh cho nha diu tU thiie hifen 
du an. Phap luit d^t dai hifen hanh cOng khbng cd quy dinh cy thfe vfe vifec 
xd ly dang d^t nay bdi nd khbng thubc trUdng hpp giao da't chi dinh hay 
d^u gia quyfen sd dung d^t. Bat cap nay khifen cho nhifeu du an dau tU nha 
b thUbng mai khbng hoan thanh dupc thu tye giao dd't. Thye tfe da cd chd 
d^u tu "km heu" dfe du an eda minh khbng bi ach tae, din dfe'n vi pham 
phap luat. Difen hinh la dU an Green Star Sky Garden cUa Cbng ty HUng 
Lbc Phat t^ Quin 7, TP. Hb Chi Minh. Chd dau tU dy an nay da xay dung 
110 can bifet thu khi ehua cb quyfet dinh giao d^t ddi vbi ph'in difen tich di't 
thubc quan ly eua Nha nUde xen ke trong du an va da bi Oy ban nhan dan 
TP. Hb Chi Minh ra quyfet dinh dinh chi vifec xay dung.^ 

3. Quy dinh cua Luat Quy hoach d6 thi nam 2009 va Luat DSu tu 
nam 2014 

Theo quy dinh tai Difeu 19 eda Luat Quy hoach db thi nam 2009 vfe 
traeh nhifem td chdc lap quy hoach db thi tbi: " Chtt ddu ttt du an d'du ttt xdy 
dung td chttc Igp quy hogch dii tiit khu vuc dttpc giao d'du tu". Nhu vdy, theo khodn 
4 Di'iu 30 iMgt Quy hogch dd thi ndm 2009 thi ehi ed chtt ddu tu mdi cd thi Idp 
quy hogch ehi tiit (1/500) etta khu vuc dupcgiao d'du tu trong khi do thi "Dd dn 
quy hogch chi tiit dd dupe phi duyit Id co sd dicdp gidy phep xdy dung vd igp du dn 
d'du tu xdy dung". 

Quy dinh trfen da din dfe'n mbt sd vUdng mic ddi vdi nhUng du an 
nha d thubng mai do cac "nha dau tti" ttj khdi xudng va dang urong qua 

'<• C6ng van sd 86/2019/CV- HoREA n^y 29/8/2019 cua Hi^p hgi Bat dpng san TP. Hb Chi 
Minh "di nghi som gidi quyil dch tdc vi lifa chpn chit d'du tu; phi duyit quy hooch 1 /500, linh lihi 
sii dmg dat dif dn nhd 6 thuong in^i co quy ddt hin hpp, trong do xen cdi dal rgcb, du'ong, bb ddt thu(ic 
Nhd nudc qudn l-f". 

' C6ng van sd 86/2019/CV- HoREA, tldd. 
« Dang Duong, "Ga kho cho cac du an \'u'dng dat c6ng xen ke nhu the nao?", Kî iii sdt Onhne, 

https://kiemsat.vn/go-kho-cho-cac-du-an-vuong-dat-cong-xen-ke-the-nao-52656 html, 
cruy c4p ngay 15/9/2019-

https://kiemsat.vn/go-kho-cho-cac-du-an-vuong-dat-cong-xen-ke-the-nao-52656


ttinh k m thd tuc dfe cbng nhan ehd dau tu. Nguyfen nhan ehi'nh la do khai 
mfem "nha diu tu" va "chd dSu tu" chua cd giai thich thdng nhat. Thui t 
ngU "nha dau tu" dupc giai thieh la "td chttc, cd nhdn thuc hiin hogt ddng d'du 
tu kinh doanh, gdm nhd ddu tu trong nudc, nhd d'du tu nude ngodi vd td chttc kinh 
tied vdn d'du tu nudc ngodi" (khoan 13 Difeu 3 Luat D^u tU nam 2014). Luit 
D'iu tu nam 2014 khbng dua ra khai nifem "chd dau tu". Tuy nhifen, khoan 
8 Difeu 33 Luat D^u tu nam 2014 quy dinh vfe "Nbi dung quyfe't dinh chd 
trubng dSu tu eda Oy ban nhan dan c^p tinh" thi cd nbi dung: "Nha dSu tU 
thyc hifen du an" tgi difem a. Nhu viy, Luit Dau tU n im 2014 da khbng ed 
su phin bifet giua hai khai rufem nha d^u tU va chd dau tU. 

Theo khoan 4 Difeu 4 Luat Di^u th^u nam 2013 thi: "Chtt d'du tu Id td 
chttc sd httu vdn hogc td chttc dupe giao thay mgt chtt sd httu vd'n, td chttc vay vdn 
true tiip qudn If qud tnnh thuc hiin du dn". Nhu viy, theo Luit Dau thau n im 
2013 thi "chd dau tU" chinh la "nha dau tU" dupc giao thUc hifen mbt du 
an dau tu cu thfe. Theo giai thich nay thi rb rang khai nifem "nha dau tu" 
rbng hpn khai nifem "chd d&.u tU" bdi chi nhflng nha i&u tU dUbe giao thuc 
hifen mbt dU an cu thfe mdi dUdc coi k chd cku tU. Van dfe ric rdi phat sinh 
td each hifeu nay. Ddi vdi cac du an nha d thuOng mai do eac "nha d^u tU" 
ehd dbng tun ngubn dsLt phu hbp vdi quy hog-ch, hp phai ttfe'n hanh nhifeu 
thd tuc dfe chuyfen cac difen ti'ch dait cd dUbc thanh "di't b " va dfe dUdc cbng 
nhan k m chd d^u tU trfen difen tt'eh dat thubc quyfen sd dung hbp phap eda 
hp. Tuy nhifen, vi chUa dUbc cbng nhin la chd d^u tU (do difen tt'eh di't 
thubc quyfen sd dung hpp phap eua hp chua la dat d toan bb) nfen vifee thUc 
hifen cae thd tye dfe hoan tat hd so du an gip ach tac, dae bifet la vifec phe 
duyfet quy hoach chi tife't 1/500 gap trd ngai. Tren thye tfe', Sd Quy hoach 
kife'n tide TP. Hd Chi Minh da khbng nhin hd sb quy hogch chi tife't 1/500 
eda cac du an nha d thUbng mai ma. nha d^u tU chua dupe cbng nhan k chd 
d^u tu du an nha d thubng mai.^ Thuc trang nay khifen nhieu nha dau tu 
roi vao vdng "luan qnin" khbng cd ldi thoat bdi khi chua dUbc cbng nhin 
k chd diu tu thi khbng the k m thu ttic phfe duyfet quy hoach 1/500 nhung 
chinh ban phfe duyfet quy hoach 1/500 Iai k dieu bfen dfe dUbc cbng nhin 
chd diu tu, lip du an dau tu va xin gi^y phep xiy dyng. 

4. D a n h gia va ki^n nghi 
Nhung trd ngai ddi vdi vifec trien khai cac dy an nha d thuong mai do 

cac nha tku ttJ tti khdi xUdng thbng qua vifec nhan ehuyfen quyfen sd dung 
dat hoac thda thuan bdi thudng (dfen bu) ddi vdi ngUdi cd d^t nam tirong 
khu vUc quy hoach phat tiifen nha d thubng mai xu^t phat tti nhUng hgn 

VnEconomy, "Hang tram du an "k?t cilng" v\ m^t cha", Bdo diin t(t ciia Chinh phii nudc Cfng 
h'oa xa hdi chii nghia Vift Nam, http://baochiiihphu vn/Chin h-sach-va-cuoc-song/Ha ng-
tram-du-an-ket-cung-vi-mot-chu/374901.vgp, truy c^p 15/9/2019. 

http://baochiiihphu
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chfe', bat cap hojc thifeu dbng bb eiia phap luat cd lifen quan, nhU phap lui"̂  
d^t dai, nha d, diu tu va quy hoach. Vi viy, dfe xda bd nhflng trd nggi nay 
thi N i n nudc c ^ xba bb nhflng ban chfe', bit cap hoae su tliife'u ddng bb nfeu 
trfen. Tac gii ed cac de xua't sau: 
4.1. Ve vdn d& quydt dinh chpn chd ddu tu thdng qua Kinh thUc chi dinh theo 

• phdp ludt vl nhd d 
Nhu da phan dch, vUdng mic trong vifee ap dung hinh thdc clii dinh 

ehu diu tu dy an nha b thUbng mgi k do Luat Nha d nam 2014 yfeu ciu nha 
diu tu phai cd quyfen sd dyng "di't d" hpp phap ddi vdi di't thUc hifen dii an-
Yfeu eau nay k khbng kha thi vi thUc tfe khbng thfe nao ed sin difen tt'ch dat 
d ldn dfe thuc hien du an nha d thuong rr^ii ma nha dau tU deu phai chuyen 
muc dich tti eac loai di't khac. Vi viy, tac gia kifen nghi sda ddi khoan 4 Difen 
23 Luat Nha d nam 2014 nhu sau: "Nhdn ehuyin quy'in stt dung ddt (hode ddt 
d vd ede logi ddt khde) phu hpp quy hogch, kdhogch stt dung ddt da dupe cP quan nha 
nudc cd thdm quyin phi duyit theo quy dinh eda phdp lugt v'i ddt dai di xdy dung 
nhd d thuong mgi". Vifec sda ddi nay cUng gidp bao dam sU dbng bb cua Luat 
Nha d nam 2014 vdi difem b khoan 1 Dieu 169 va khoan 2 Dieu 191 Luat 
Da't dai nam 2013. 

4.2. Vdn di xii' ly ddt cdng ndm xen ke (xen cdi) trong cdc dtf dn nha d thiidng 
mgi dang tidn hdnh cdc thtt Ufc ddu tu 

Nbi dung nay Hifep Hbi Bat dbng san TP.Hb Chi Minh da dua ra 3 
phuOng an giai quye't nhu sau:̂ "* 

- Phuong dn 1: Can ed phap luit dî t dai hifen nay vfe xac dinli "gia di't 
cu thfe" phu hpp gia thi trUdng, theo cae phuOng phap ti'nh gia dat dUbc quy 
dinh tai Nghi dinh sd 44/2014/ND-CP 15/4/2014, de nghi Oy ban nhan 
dan Thanh phd Hb Chi Minh cho phep giao ph'in dî t rach, bb dat, dUbng 
do Nha ntidc quan ly ed hinh dang bat dinh hinh, nam xen cai rai rac trong 
du an nha b, cho chd dau tu du an. Gia tn phan di't nay se dUpe xae dinh 
theo "gia di't cu thfe" phu hop gia thi trubng khi tinh toan tifen sd dung da't 
dbi vdi du an dfe nbp eho Nha nudc vi vfe nguyfen tac gia d£t cu thfe khbng 
bi "khdng chfe'" bdi Khung gia di't cua Chinh phd. 

- Phuong dn 2: De xuat chuyfen ddi quyfen sU dung dat rach, bd da't, 
dudng thugc Nha nUdc quan ly theo cd chfe "ddn dien ddi thda" va "quyfen 
chuyfen ddi quyfen sti dung dit" dupe quy dinh tgi Dieu 167 Lugt Dat dai 
nam 2013 va Difeu 78 Nglil dinh sd 43/2014/ND-CP. Thuc hifen zc^ chfe ddi 
ngang "dit thb" nay, cac thda dat (eti) thubc Nha nUdc quan ly nim rai rac 
trong khu vUc d^t du kife'n diu tu, dupc ddn lgi thanh mbt thda dat (mdi) b 
ranh khu vUc dî t du kifen ^ u tu, dfe Nha nudc sti dyng hoic ban dau gia (nfeu 
to chdc dau gia thi "nha dau tti" da cd quy di't lifen ke se nb lUe di'u gia de hop 

~^ Cftngvinsd 86/2019/CV- HoREA, Md 
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thda dau tu). Sau khi "ddn difen ddi ditia", "nha dau tti" sfe chi lip dy an nha 
d thuong mai trfen p h ^ dat cdn lai. 

- PhU(}ng dn 3: Dfe nghi Oy ban nhan dan Thanh phd Hd Chi iVhnh 
trinh Thu tudng Chinh phd xem xet, quy dinh ty lfe hoan ddi dien tt'ch di't 
rgch, bb dâ t, dUbng do Nha ntidc quan ly xen cai trong dy an nha d, theo 
t^ lfe 15% (hogc ty lfe cao hbn). Doanh nghifep phai ehuyfen giao lai eho Nha 
nudc difen ti'ch dî t kinh doanh da ed eO sd ha t^ng eda du an, theo ty lfe 15% 
(hoac ty lfe cao hdn), dfe Nha ntide diUc hifen du an tgi phan da't nay, hogc 
dau gia di't, hogc dau thau dfe lua chpn nha c&u tu, thu hdi tifen cho ngan 
sach dfe phuc vy lpi ich cbng cbng. 

Theo quan difem eda tae gia, ca 3 phtidng an trfen dfeu ed gia tri tham 
khao va dang dupc xem xet ap dung. Tuy nhifen, cac phuong an nay chtia 
thfe thyc hifen ngay dupc vi thifeu cb sd phap Iy hogc khbng phu hpp vdi 
quy dinh cua phap luat hifen hanh. Cy thfe, Phuong an 1 khbng phu hpp vdi 
phap luat hifen hanh vi ve nguyfen tic dat giao thyc hifen dy an dau tu xay 
dting nha d dfe ban phai dau gia quyfen sd dung da't {khoan 1 Difeu 118 Luat 
Dat dai nam 2013) chd khbng dtibc giao cbi dinh va xac dinh ttfen sd dung 
dat phai nop theo gia da't cu the. Phtidng an 2 khbng phd hpp vdi quy dinh 
vfe chuyfen ddi quyfen sd dung (Mt bdi quyfen nay eld ap dyng ddi vdi hb 
gia dinh, ca nhan sd dung di't nbng nghifep va chi dtipc chuyfen ddi quyfen 
sd dyng dit nbng nghifep v6i nhau (Difeu 179, Difeu 190 Luat D^t dai nam 
2013) chd khbng dtipc ap dyng ddi vdi loai dat khac cflng nhti cae chd thfe 
sd dung dat khac (nhti doanh nghifep). Phtidng an 3 hoan toan ehya dtipc 
phap luat dat dai quy dinh nfen khbng ed cd sd phap Iy thtic hifen. Ngoai 
ra, Phfldng an 3 cd thfe dan dfen sfl "cam dnh" trong ty Ife hoan ddi d^t gifla 
doanh nghifep va Nha nfldc (theo dfe xuat la 15% hoac cao hon). 

Vl vgy, tac gia dfe xua't can sda ddi hoac bd sung nbi dung nay vao 
Luit Da't dai sda ddi sip tdi." Tac gia dfe xui't khdng sd dung Phuong an 1 
-vi vifec dinh gia di't cu thfe de mang ti'nh chd quan, cam tt'nh. PhtiOng an 2 
cb thfe sd dung vi no bao dam dtipc sy cbng bang cho nha dan M va Nha 
nudc, tranh duPc tifeu c\ic. Vi viy, Nha ntidc can bd sung quyfen chuyen 
ddi quyfen sd dyng di't eho td chdc kinh tfe nhti trong de xuat de c6 cb sd 
phap ly thtic hifen. 

Ddi vdi Phudng an 3, vi ty lfe d^t thubc quan ly nha nude xen cai trong 
du an khbng nhifeu (trfen dudi 10% nhti bao cao cua Hifep hbi Bat dbng san 
Tl^nh phd Hd Chi Minh) nen theo tac gia, nfe'u sd dung phtidng an nay thi 

Dv( kie'n Bo Tai nguyfin va M6i truang s& trinh Chinh phil dy thao Lujt DSt dai s^a ddi vao 
thing 2/2020 d^ ttinh Qu6c h<.i Xem thfira: Ldu Huong, "Thang 2/2020, ttinh Chiiih phti 
DM thao siSa ddi Luit Dilt dai 2013", Bdo di^n til cUa Chinh phii nudc Cdng h'oa xa b^i chii nghia 
Vift Nam, http://baochinhphu.vn/Hoat-dong-Bo-nganh/Thang-22020-tnnh-Chinh-phu-
Du-thao-sua-doi-Luat-Dat-dai-2013/371652.vgp, tray c3p 27/9/2019. 

http://baochinhphu.vn/Hoat-dong-Bo-nganh/Thang-22020-tnnh-Chinh-phuDu-thao-sua-doi-Luat-Dat-dai-2013/371652.vgp
http://baochinhphu.vn/Hoat-dong-Bo-nganh/Thang-22020-tnnh-Chinh-phuDu-thao-sua-doi-Luat-Dat-dai-2013/371652.vgp
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t^ lfe hoan ddi se dupc xac dinh theo m^t do xay dung hoac hfe sd sd dyng 
da:t, tdy logi du an nM d. Nfeu k du an nha d rifeng le dd can cU vao m^t d(> 
xay dung dfe hoan ddi dat da hoan thanh cb sd ha tang cho Nha ntidc. Neu 
k du an nha chung eti dii can cd vao hfe sd sd dung dat dfe hoan ddi can hd 
da xay dyng hoan thifen cho Nha ntidc. 
4.3. Vdn d'e khdi niim nha ddu tu, chit dM ttt vdphe duyet quy hoach chi tiit 
1/500 ctta dif dn 

Khai nifem "nha cku tu" di dupe giai thich rb trong Luit Dau tU nana 
2014 (khoan 13, 14, 15 Difeu 3). Tuy nhifen, khai nifem "ehu dau tu" van 
chtia dupe Luit D^u tti nam 2014 quy dinh cy dife. "Vi viy, nlia lam luit nfen 
sd dyng giai thich tai khoan 4 Difeu 4 Luit Dau diau n im 2013 dfe xay diing 
khai nifem thdng nhat. Theo tac gia, "chtt ddu ttt Id td chttc sd httu vdn hode fî  
chttc dupcgiao thay mdt chtt sd httu vd'n, td chUe vay vdn dupe eO quan nhd nudc co 
thdm quy^n quydt dinh giao thue hiin mdt du dn hogc true ti^ qudn ly qud tnnh thUC 
hiin mdt du an eu thi'. 

Bfen canh do, tac gia cflng kife'n nghi sda ddi, bd sung khoan 7 Difeu 19 
Luit Quy hogch db thi n im 2009 dieo hudng cho phfep "nha d^u tti" dUbe 
phep lap quy hoach ehi tife't 1/500 ke tti thdi difem ed van ban chap thuin 
dku tti eda CO quan c6 tham quyfen. Vi vay, cac thuat ngfl "chap thuan chu 
trUOng <53u tii", "quyfe't dinh chti ttrtibng d^u tu" va "chip thu^n diu tti" cin 
dupe giai thich cy the va thdng nhat trong Luat Dau tti sda ddi sap tdi. • 
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