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Tom tit
Trén the gi6i khowg phdi nudc nao cang thita nhdn di cic migng. O Vigt Nam da thia
nhan ti¢ rdi lu logi hinh di chic nay nhung quy dinh v& né vdn chia thit sy dugc
¥ v bic 16 nhidu vdn d2. Bai viet phdn tich, so sdnh nhang quy dinh vé hinh thitc di
dhiic migng trong B ludt Ddn sy ndim 2015 vdi phdp ludt mgt sd qudt gia khdc v2 vdn
d& nixy nhdm niuc dich koan thign han nkang didu kign chua phit hop ve di chiic migng.

Tix khoa: hinh thiic di chiic, di chilc miéng, nguisi lgp di chic, mkc 1ai sdn, loai 12 sdn,
thdi diém ghi chép lai, bdn chinh, bdn thdo, cong chitng, chung thuc di chiic

Abstract
In the world, not all countries avcept oval will. In Vietnam, it has been accepted but
its regulations have not really attracted attention and they contain many shortcomings.
The purpose of this paper is to analyze the provisions related to oral will in the 2015
Civil Code and commpare them with some foreign laws in order to improve provisions
on oral wills.

Keywords: Forms or will, oral will, testator, amount of asset, kind of asset, original text,
draft text, notarized will, authenticated will
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i chiic mi¢ng 13 hinh thiic di chiic khong dugc thita nhin phd

bien trén thé gidi.' Néu nhu di chiic bing vin bin Ja hinh
thuc di chuc duge sit dung phé bi€n, ¢é gii trj ching cu cao thi di chiic
mi¢ng la hinh thic dj chiic mang tinh chit phong ngifa - trao cho ngusi
lap di chuic co hoi cu6i cung dé lai y nguyén dinh doat tii sin ctia minh,
nén hinh thuc di chuc ndy khéng dugce phé bién va khong duge khuyén
khich.?

Di chic miéng da dugc thita nhan ty rit lau trong phdp luge Viée
Nam. C3& luit Viét Nam cong nhan cd viéc lap di chiic bing miéng va
biing gify ts nén di ting ndi dén di lenh va di ngoén beén canh chic thu va
di vin.? Dong thsi khi nghien ciu nhing ti liéu khéc thi “Theo tuc I¢ xua
kia, cd nhdn ¢ thé d6i ming lai nhang y mun sau cing, chdng han dé phan chia
T Pham Van Tuyet, Thia ke quy dinh cia phap ludt vi thic tidn dp dung, Nxb Chinh 1 qusc g,

2007, cr. 165,

! D) Van Dai (che bien), Binh hudn khea hoc nbang dién moi «ia BLDS 2015, Nxb Hbdng Bue
- Hotluge ga Vige Nam, 2016, tr. 567.

3 Nguyén Vin Thanh, Ddn ludt, Ludt khoa dai hoe Sai Gou, Quyén 2, tr. 107 trong Dé Van By,
#dd, tr. 502,



24 TAP CHI KHOA HQC PHAF LX Viga rus- -

cia cdi, trude khi chér” . Sau nay, dén thasi ky phip ludt hi¢n dai k(jf faid Tho:ﬁ
rr 56 81/TT-TANDTC ngay 24/7/1981 huong din gidi quyét cde "”h
chip thira k€ da ké thita va nép tuc thifa nhan ve hinh thac di chue n syu
Tiép d6 nhiing van bin nhu Phép lénh thifa ké nam 1990, Bo lué{Di o
(sau day goi tit la BLDS) nm 1995, nam 2005, nim 2015 van thia i
s ton tai cva hinh thiic di chic miéng. C6 thé ndi BLDS quy C‘u“h.

thuc di chuc ndy 1a sy thé hién phip luat nude ta da ghi nhin mot @p e
vén I truyen théng tif Jau doi ctia dén toc? )

Mac di & Vit Nam da thiia nhan tif rit lau logi himh di chiic n2y
nhung quy dinh vé né vin chua thir sy duge luu y. Trong g doan
phong kién, dii ¢6 thifa nhan di chic mi¢ng nhung b lans ludt khong
quy dink cdc didu kign dé di chiic migng c6 hicu luc phap 1y”.6 Quy d!nh}‘jF né)f
chi don thuin 1 viéc thifa nhan mot ngudi trudc khi chét dude the hlén,)'
chi bing mi¢ng, Thong tu s6 81/TT-TANDTC khi de cip dén di chdc
miéng cic da quy dinh kém thém diéu kién dé di chiic miéng hO_P phép
13 6 thém nguén lam ching.” Thuc t& viéc thita nhan di chic miéng ti
nhung vin bin truéc d6 nhy Phip lénh thita k& nam 1990, BLDS nim
1995, BLDS nam 2005 cang da boc 16 nhidu vin de.? Bén canh d6, not
dung dugc stia ddi, b6 sung trong BLDS nim 2015 vé di chuc mi¢ng vin
chuta that sy triér dé.”

1. Hoan canh lp di chuc miéng
1.1. Nguwi lap di chiic roi vao finh trang bi de doa tinh mang va khong thé
ldp bang van bdn
Quy dinh tai khoan 1 Dréu 629 BLDS nim 2015 néu lén dieu kién vé
hoan cinh ngudi dé lai di sén thifa k€ duge phép lip di chic mi¢ng. Nhu
vay, 6 thé hiéu khéng phii lic nao, trong trusng hop o ngusi dé lai di
sin thifa k€ cong ¢6 quyén lap di chiic miéng. C6 thé thiy, chi trong mutng
hop can ke cdi chét va kha nang hua chon hinh thic di chue khde 1a khong
kha thi thi ngusi dé Jai di sdn thita ké mdi c6 thé Jap di chic migng. Quy
dinh chit che vé hoin cinh nay la can thiét bdi le, di chuic miéng chi ¢
thé dugc xem 13 hinh thiic cudi ching cho nhong ngusi dé lai di sn thina ke
mu6n thé hién y chi dinh doat tai sdn cva ho nhung khong con cich nao
: Tran Dai Khim, An i vung idp, NbA sich Khay Tri, 1968, r 86
5 Pham Vin Toyé, dd, te. 165.
“ T Quang Trung, Nidn difu quyén dau su rong B ludt Hang Bric. Nxb. Lao damg, 2010, ¢
108. R
Thoog nr 8 81/ TANDTC nghy 24/7/1981 cta Toa dn nban dan 161 cao budng din giii quy e
céc wrank clrsp v thita ke, quy dimb: “Néi la di chic midng th phds e ngris Fon hiong by ot
Luang Thi Hop. “Mot 56 v de vi 4p dung cdc quy dinh cita B luit Din sy nam 2005 | .
di chuc miéng trong thyc ain™, Tap dii Toa dn whdn ddn s6 21, nam 2014, «r. 30 >V
Hoang Thi Loan, Mot 6 bdt cip v hudng hoan thign quy dinh ve hinh e ega o )
trong Bo luge Dan su. Tap chn Ludt hoc s8 11, nam 2016, o 34. A chue
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khic Ia phai thé hién bing miéng. Tuy nhi¢n, nhut thé nio b rei vio anh
trang tinh mang bi de doa va khéng thé lap di chuc biing vin bin thi BLDS
nam 2015 chua lam 16 v&n de my. Ta c6 thé suy lun tnh mang mot ngudi
bi de doa theo hai hudng nhu sau: (i) ngusi dé dang trong tinh trang hip
héi, bi dot quy, bi tai nan ma khong thé cun chira duge va chi 6 th néi
vai 181 tran tedi; (i) mot ngudi trong inh trang suc khde binh thudng nhung
hodn cinh khich quan din dén tmh mang bi de doa nhu: bj lac trong riing,
tau di bién bi thién tai bio t4. ..

Luat ctia bang Montana (Hoa Ky) khi d& cap dén dieu kien ndy c6
quy dinh rit cu thé. Theo d6, “ngudi qud c6, vao thoi diém do, dang thuc hign
nghta vy qudn su trén thyc dia, hodc lum rhi¢m vy trén tau, vt trong d hai tnimg
hp trong su suy ngdm, sg hai hodc nguy hiéin v& cdi chél thc su; kode, ngudi qud c6
phdi 66, tai thi diéin 45, nghi ngbs cdi chét ngay lgp tic do chdn thiong xdy ra cing
ngiy...""° ¢6 thé lap di chiic miéng. Nhu viy, tinh mang bi de doa ¢6 thé
lien quan dén sic khée hojc lién quan dén hoan cinh lam cho ngudi d€ i
di sdn thita k€ cin ké cdi chét. Lugt ca bang Montana vifa mang tnh khdi
quit vifa mang tinh cu thé vé digu kién hoan canh ctia ngudt mudn p di
chiic miéng.

Quy dinh cta phdp lujr din sy Nhat Bin cong da ¢6 liét ke vé nhung
trudng hop duge xem Ia can k& cdi chét, cu thé nhu sau: “1. Trong tniomg
hop mgt con tan gdp tham hoa, mdt ngudi & trén con tau dé va nhanh chong can ké
cdi chél ¢6 the ldp di dic bang miéng...”."" C6 thé hiéu “cin ké cdi chét” theo
phap luat Nhat Bin 11 trusng hop mét ngusi roi vao hoin cinh khich quan
(c6 thé do thién nhién hojc do hanh w1 cfia con ngudi) tic dong dén sut
s6ng ctia ho (cy thé 1a ho & trén con thu gip thim hoa v ngudi nay nhanh
chéng tiem cin vdi céi chét). Quy dinh cia phap luge Nhat Bin duge xem
Ia rang tinh liec ké va rdt cu thé, chi dét khi néu ra cic hoan cinh ¢d thé
Iap di chuc miéng.

Hién nay, phdp luat Viet Nam chua ¢6 quy dinh cu thé vé nhing digu
ki¢n hoan cinh djc biét cang nhu chua ¢6 quy dinh dic thy vé d6i tugng
lam viéc trong nhimg moi trudng rii ro cao, cé thé 4nh hudog dén tnh
mang. Tuy nhién, quy dinh trong BLDS nam 2015 ciing duoc xem Ja mang
tinh khii qudt cao ¢6 thé dp dung wong moi trudng hop nhim bio dim
ngusi dé lai di sdn thita k€ ¢4 thé lap di chiic miéng.

® ] Howard Toclle, “Succession Under Montana Law", 12 Montana Law Review 20, 1951, p.
20. “The decedent musi, at the time, have becn in actual military service in the ficld, or doing duty on
shipboard at sea, and in either case n actnal contemplation, fear, or peril of death; or, decedent ntyisi have
been, at the time, in expectation of immediate death from injury received the same day”.

" Japan Civil Code (Act No.89 of 1896): Arucle 979 Will Made by Person on Ship Meeting
Disaster “1 In the case wheve  ship eets disaster, a person who is on that ship and rapidly approaching

death may make a will orally. ...
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1.2. Nguvi lgp di chic khong thé néi duoc X

Qg;.ly dm]l”: trong BLDS nim 2015 cang nhu cdc BLDS mrudc dé k};g?g
de cap trubng hop nay. Quy dinh ti khodn 1 Digu 629 BLDS nam = -
cong chi de cip viéc tinh mang mét ngudi bi de doa nhung khong "";Di
néu ngudi dé khong néi dugc thi ¢6 thé 6 di chiic miéng hay kh@"ég}'ﬂen
chiic mi¢ng c6 thé hiéu 1a y ch cta ngudi dé lai di sin chita ké dugc thnhé-n
bing mi¢ng, thng qua 15i ndi cta ngudi dé lai di sin thisa ké. Tuy o
néu ngudi dé lai di san chita ké khong thé ndi dugc thi am sao ho €6 ¢
chuyén ti y chi ciia ho dén nhang ngudi khic? h

Quy dinh ctia phap luat dan sy Nhat Bin vin cong nhin vé ?“bng op
nay vi cho phép dugc lap di chic miéng. Theo d6, “1. Trong tnforg {’("P;’“’f
con tau gdp thdm hoa, mgt nguisi & trén con tau o va nhankh chdng cin kel cdi chét c6
the ldp di chvic bang migng véi su tham dy ctia it nhdt hai ngudi lam chitng. 2. Trm?g'
tdong hgp mt nguisi khong thé néi dé ldp di chiic theo quy dinh khodn 1, ngl«l‘lf'l
ldp di chiic sé lam nhie viy thong qua mét phién dich vien”.'> Nhu vay, dp ngudsi
dé lai di sén thia k& khong thé néi ducce vin c6 thé thong qua phién 'dich
vién dé thé hién y chf cia ho. Ngudi dé lai di sin thia k& ¢ ché thé hién y
chr ctia minh bing thd ngut (ngon ngwt thong qua cf chi, diéu be, nét mar)
va phién dich vien 1a ngudi sé dién dat lai ¥ chr ctia ngussi dé lai di sin thita
ké. Quy dinh nay da bé sung mét nhém déi tugng c6 kha ning lap di chuic
bing miéng. Do dd, chi cin ¢6 thé hién y chi dé dinh doat tai sin ciia minh
thi dur phdi qua mot ngudsi trung gian cang duge thira nhan va cho phép ho
dugce lap di chic.

Trén o s6 phan tich tén, tic gi4 cho rfing phdp luac Viér Nam nén ghi
nhin v& trudng hep nay. Tuy nhién, diéu kién dic ra 1 lam the nao dé ngussi
trung gian ¢6 thé chuyén ti diing nhit y chf cia ngusi dé lai di sin thita k€.
Phip luat Nhat Bin thi quy dinh chi ¢in mét ngussi fa thong dich vién, con
nhing nguoi khic 1 nguéi lam chung. Tuy nhién, tic gid cho ring thong
dich vién nén Ja hai ngudi va dong thoi xem xér ho c6 thé I ngusi hm
ching luon. Béi 18, chi nhang ngussi théng dich vien mdi ¢6 thé hiéu duge
v chi dich thyc ciia ngudi dé Jai di sin thita k€ vi chi ho méi ¢4 thé chuyén
ti chinh xdc y chi nay vio wong vin bin gify. Néu quy dinh cta phip luae
chi ¢ mot ngusi phuén dich ¢6 thé din dén viec xdc nhin y chi ctia ngussi
dé lai di sin thita ké khong c6 sy kiém ching, Do vay, phtt hop nhit sé 3 ha
thong dich vién dé hai ngudn may c6 sy kiém chiing qua lai lin nhau khy x4c
nhin y chi ctia ngudi dé lai di sin thita ké vao trong vin ban.

® Japan Cavi) Code (Act No.89 of 1896). Article 979 Will Made by Person on Ship Meenn
Disascer “1 Iut the case where a ship mevis disaster, a pesson who is on that ship and rapidly approachip;
death may make a will orally in the atiendance of at least 1wo witnesses. 2 In the case where a pt!saf
1wh canntol speak makes a wnll pursnant to the provision of the precedmg paragraplh, the testatoy shall do
so through an interpreter...”
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1.3. Muic iai sdn, logi tai sdn d¢ lap di chiic migng

Ludt Vi¢e Nam chi quy dinh khéi qudt vé hoan cinh dugc quy?n lip di
chifc mi¢ng d6 3 can ké cdi chét. Tuy nhién phdp luir cia bang Montana
(Hoa KY) ¢6 d& cap trusng hop: “Di chuic miéng khong cin phdi duge viet cang
khong dugc tuyén b6 cang khong dugc ching thuc véi bét Ky hinh thiic nao. Tuy
nhién, n6 chi 6 thé dugc sit dung cho tai sdn cd rhdn. S6 titn dugc dé lai kehong dugc
vugt qud gid tri 1000 déla. Di chiic migng phdi duge chiing mink béi hai nhdn dhing
o8 mdl trong qud tinh tao ra né, mot trong s6 hp da dugc ngudi ldp di chiic yéu cu
Iam ching riing d6 1z y mudh ata anh 1a”."® Theo quy dinh nay, di chite miéng
cdn ¢6 thé duge lap khi sit dung cho ti sdn c4 nhan vA s6 tign khong vuot
qué 1000 déla. Nhu viy, néu lgp di chiic mi¢ng trong hoan cinh ndy thi
khong cin rai vao trudng hop can ke céi chét ma chi cin ngudsi c6 tai sin
mong mudn dé lai tai sin ctia minh theo di chic. T3t nhién, viéc dé lai di
chuic theo hinh thiic ndy phai ¢ hai nhan ching. Quy dinh nay chiét nghi
cong hop ly nhim tao ditu kién cho ngusi c6 tai sin 6 thé lua chon hinh
thic di chiic néu i sdn dé lai khong qud lon.

2. Vin de ghi chép lai di chuc
2.1. Thdi diém ghi chép lai
Vao thsi ki Ha dé quéc: di chuic miéng phdi dugc lip rudc mie 7
nguoi lam chung nhut di chic theo 4n ¢, Tuy nhién, chinh ky uc ctia ngusi
lam chiing, chii khéng phéi van bin, 1a noi chifa dung noi dung di chic.™
Véi quy dinh nhu vy ¢é thé hiéu vio thai ki ndy khéng dé cao vin deé
ghi chép lai néi dung di chiic miéng. Pigu kién quan wong dé xdc dinh noi
dung di chic B cin cif vio o nhd ctia ngudsi lam chung. Tuy ohién, “néu
¥ chi chi duge the hién bang Ibi ndi se ludn ludn bi roi vao finh trang méng manh vé
tinh xdc thuc, vi loi ndi gi6 bay va nhdt la ngudi néi ra diéu 6 da chél nén dé b ngusi
khdc bop méo”."> Mt khdc, néu khéng ducc ghi chép Jai thi qua thai gian
6 thé not dung trong di chuc sé dugc ngudi im chung chuyén dii lai bi
sai Jéch do quén, do nhd nhim, do nguy to... Do viy, khoin 5 Dieu 630
BLDS nam 2015 quy dinh bit bu¢c ngusi lam chuing phii ghi chép la noi
dung di chic miéng vao vin ban. Thai diém ghi chép lai y chi cudi ciing
cta ngudi dé lai di sin thita k& By “ngay sau khi nguoi di chic migng the hign y
chi cudi ciing”.'s Quy dinh ngay sau khi c6 thé hiéu 1 wi thai didm ngussi dé
% ). Howard Toelle, #dd, p, 20: “In Montana, the statutes authonze three types of wills, Of least
importanc is the suncupative or oral will* A lawsyer could advise its use only wnder very exceptional
drciamstances 11 reed not be written nor dedared nor attested witl any formality. However, it can only be
wsed for personal estate. The amovnt bequeathed st not exceed in vahur $1000 1t ymast be pmmv:rf by
two watnesses who were present af the nakmg of i1, one of whom was asked by the testator o bear wituess
that such was his will”.
¥ Nguyén Ngoc Drén, Cido truh Ludt La Ma, Nicb Chinh trl qudc gz, 2009, ir. 103,
B Pham Van Tuyé, rldd, 1r. 166.
“  Khoin 5 Ditu 630 BLDS nim 2015
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Iai di san thita ke thé hien y chf thi nguoi lam chung phdi ghi chép Jai luon-

Tuy nhién, diy chi Ix cich hiéu gidi thich theo timg tif ngw duge quy ddi*?h
trong luat chit cang khéng 6 vin bin nao gidi thich ro hon vé th‘ k;’:;
ghi chép lai. Mt khdc, néu cich hi€u ngay sau khi nhu vay cong sé 5.3'71 "
khin trong viéc thita nhin di chuc migng 6 hi¢u luc phdp lujt. Bczl If?- ¢
nhiing udng hop ngay tai thdi diém nguoi dé lai di sin thita k€ (}36 h‘éﬂd)“
ch, ngussi lam chung khong c6 digu ki¢n dé ghi chép lai ma sau 6 ho ot
c6 thé ghi chép lai. Nhu viy thi lai khéng dung vdi quy dinh vé thi diém
ghi chép lai di chuic miéng. S s

Thutc tién xét xi clia Toa in di c6 ruding hop Toa én can nhic vé thdl
diém phii ghi chép lai di chiic miéng. Khi gidi quyet vy vigc nay, Toa dn da
dua ra quan diém cho ring “Cdp so thdin lip ludn bdn chinh viét thdo da b‘é, ngay
hom sau 2 nhdn chving viét lai cho ba Linh, bix Ty cho nén ty di chiic miéng b kho:?g
diing quy dinh phdp ludt, Id phdi xen xét lai bdi I cum tic ngay sau 6 la bao lauy
thi khéng c6 van bdn hudng ddn a the. Ludt khong c6 quy dink ay the tht khéng c6
€0 58 nao bec bd di chiic migng di duge ba Lang, ba Huong ghi chép lai cuig ky tén
va ngay hom sau da dua lai cho cdc con éng Nam”.” Nhu viy, cip phic thim
di xdc dinh ngay hém sau, sau thoi di€m ngudi dé lai di san thira ké chét,
ngudi lam chiog mdi ghi chép ki ndi dung trong ban di chdc [ vin hgp
phdp. Hudng gidi quyét cha thue dén trong trudng hgp nay 1 phit hgp boi
le, ngay hom sau ghi chép lai nhung néu vin thé hien duing ¥ chi ciia ngudi
dé Jai di sdn thifa k€ thi vin nén céng nhin ban di chic nay.

Theo luit cia bang Wiscosin (Hoa Ky) quy dinh: “Di chuic migng sé
khéng duge thita nhan trong vong 14 ngiry k€ tiy thii diém ngudi dé lai di sdn chet,
ang nhu s¢ khong dugc thiva nhdn sau 6 thdng ke tic thi diem duge thé hién bang i
trit khi dugc viét ra trong vong 6 ngay sau khi duge the hién ra ngodi bing migng” '8
Quy dinh nay khong bit buoc ngud am ching phai viét lai 18 tran wdi
ngay ma chi cin viét rong vong 6 ngdy ké tir thai diém ngudi lap di chic
nuéng thé hién ¥ chi. Luat clia bang Montana (Hoa Ky) ¢6 quy dinh “cr
161 néi phdi dwoc ldp thanh van bdn trong vong ba muoi ngay sau khi diing duge
"éi. v s¢ khong dugc cong nhdn trit khi duge cung cdp trong vdng s thang ke tir
Ie_hx thé hign )ichf’j,“‘ Bréu khoin ndy quy dinh khodng thai gian ghj chép lai
lau hon Ia lp thanh van bin trong vong 30 ngay sau khi dudc ngi ra, Quy
v E‘a; :‘;é}vﬁ?rg?n)sp'r ngdy 15/2/2006 cia Toa phuc chim Toa dn nhin din 61 cao 1
" Thomas A. Byme, “Outline of the Law of Wills™, 10 Marq, Law Review, 2

“A macupative will may ot be proved for 14 days afier death of the tcstator, wor m

six months of the speaking of the words wnless veduced 1o writing witun six days afi
words”,

" ) Howard Toelle. dd, p. 20. “The words must b reduced 1o wnting wathin thity days afey
spoken aird o proof will be received wnless offered wnthin six months of the speaking of the erlan:: bl
wonds. Such a will is subject to all the mfinnities of parol cvidence”. ary

20. 1926, p, 229
ay it be proved after
7 the speaking of (e
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dinh v2 khodng thoi gian nay 11 hp ly béi phip luat da c6 sy tnh toin cy
thé nh¥m bio dim riing ngudi lam chung vin con c6 thé nh chi uét, chinh
xic dé chuyén tii vio vin bin. Vi vy, tic gid cho ring, viéc ghi chép ki di
chiic miéng khong nén nht thiet phai Iy ngay sau khi nguai thé hien di chiie
miéng thé hién y chi. CS thé cho ngusi lam ching mot khodng thoi gian
hop 1y dé ho ghi chép lai la dugc. Khoang thoi gian hop ly d6 c6 thé a 3
ngay ké tit ngly ngudi dé lai di sin thita k€ thé hi¢n y chf cia minh.

2.2 Vige cong nhdn ban chinh hay bdn thio

Quy dinh erong BLDS niam 2015 khong de cap viec ghi chép lai phai
12 bdn chinh hay ¢6 thé I ban thio. Tuy nhién, do Luac ¢6 quy dinh b phii
mang vin bin d6 di cong ching, ching thyc ong vong 5 ngay nén diy c6
lé khong thé la bin thio ma phii [a bin chinh dugc ghi chép lai hoan chinh.
Tuy nhién, trong vdng 5 nghy chua mang di cong chung chung thyte thi bin
thio (néu c6) c6 duge chip nhin khong?

Thuc tién cho thiy trong mét ban 4n tai “But luc 221 ba Lang khai
“hic ndy, finh trang sic khde cia 6ng Nam dang lam meét; khi viét xong 107 6 doc
cho ong Nam nghe. Tv gidy ndy 16i b vi viét thao, sang ngay hém sau t6i méi viét
lai i dua cho ¢ Linh. Téi xdc nhin chat ky va chir viel trong di chuic migng ngiy
6/2/2002 la cia 16 “ Tai phién toan so thdm (it luc 350) b Lang trinh bay
“do finh trang ngdt ngheo cla ong Nam nén 16i viét nhdp so sai nén 16i viét lai™”
Quan diém cta Tda so thdm cho ring khong chip nhan bén thio. Tuy
nhién, quan diém ctia Tda phuc thdm cho ring “Tai phién toa so tham, ba
Linh ciing cdc nhan ching da xudt trinh bdn thdo do ba Lang viét nhung cdp so thdin
nhdn diuh rdt don gidn la chua dvi cdn ot dé xdc dinh la bdn chinh, khong dya ra ldp
ludn chett che dé bac bd chiimg a ndy”.® Toa phuc thim ch) vin xic dinh bin
thio ¢6 thé dugc xem la mot chiing cif ¢6 gid trf dé cd the xdc dinh hi¢u
ltc ctia di chiic miéng.

Thiét nghi dix Ia bin théo hay bin chinh nhung néu vin bin d6 thé
hign y chf ctia ngudi lap di chiic miéng th nén cong nhin vin bin nay. Quy
dinh nhu vay s¢ mang tinh linh hoat va c6i mé hon, déng thdi vin thé hién
diing y chi ctia ngudsi dé lai di sdn thiva ke,

2.3. Cdch thiic ghi chép lgi ¥ chi cha ngubi d€ lgi di sdn thita ke ) )

Hién nay, phép luat khong quy dinh ro vigc thé hién y chf béng_ lb{
nhy the nio. Trudc day khi phuong tién trao déi khong hién dai, ngudi dé
lai di sin chi c6 thé biéu hién y chi ctia minh trc tép rude ngudi khic.

®  Bin dn s6 14/2006/DSPT ngay 15/2/2006 ctia Toa phusc thim Toa 4n nhsn dan (61 cao wi
TP. Hd Chf Minh.

Y Bin 4n s6 14/2006/DSPT nghy 15/2/2006 cita Tba phuc chip Toa 4n nhin dan t6i a0 tn
TP. Hd Chy Minh. ]

2 Bin 4n s6 14/2006/DSPT ngay 15/2/2006 cua Toa phuc thim Toa 4n nhin din 6i czo wu
TP. Hb Chf Minh.
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Tuy nhién, ngy nay ho c6 thé biéu hi¢n mong mudn ctia minh Eh‘)n,g ql::[
trung gian nhu dién thoai, bo dam... nhu khi ho bj trong thudng 9 "}‘1&
noi khé tiép cin (trong ritng hay noi nha dé) va cé nhidu nguy co s¢ “un
trudc khi ngussi khic am thiy. Nhing cich thic thé lén y chf CU6I7CV5§
bing phuong tién trung gian nhu viy c6 dugc chap nhin hay khong? a
bin hién hanh yéu ciu ngusi dé lai di sin thé hién y chf cud cung;
minh trudc mit ngudi lam chung nén dudng nhu chi chip n_h)én uong
hop ngusi dé lai di sin biéu hién y chi mtc 6ép.” Theo quan dxcr?1 cla L}alg
g4, quy dinh rong BLDS nsm 2015 chi cho ngubi d¢ I di sén thita k€ ;1 €
hi¢n y chi ctia minh tyc tiép mide ngudi lam chung. Viéc ghi chép ta phal
thé hién bing van bin cy thé. Trong trssng hop ngudsi lip di chiic the hién
bing miéng vi luu lai bing bin ghi 4m, ghi hinh thi hién nay BLDS.I'{m
2015 chuta thira nhén béi ¢6 nhiu quan diém cho ring nhting ban ghi am,
ghi hinh rit khé x4c dinh va rit dé bi gid mao.?* Do vay, tic gid cho r;ng.
cich thuc ghi chép lai y chf ctia ngudi dé lai di sin thita ké nén 2 mic uép
nhim bio dim y chi ctia ngudi dé lai di san thira k€ dugce chinh xdc.

3. Cong chung, chung thuc di chic

BLDS nim 2015 c6 quy dinh “trong 5 ngay lam vigc... di chiic phdi dugc
cbng duing vién hodc co quan o tham quyén chitng thyc xdz nhdn chi ky hodc diém
chi ctia ngudi lam chiing”.® Tuy nhién, quy dinh nay khong mang tinh khd thi
wén thyc t€ bér Je 5 ngay Jam viée B khodng thai gian qud ngin cho viéc
cong chitng, chuing thyc chi ky hojc diém chi vdo ban di chiic. Thyc
rit it di chic miéng ddp ung dugc dieu kién cong ching, ching thyc ding
thai han do ludt quy dinh, din dén nhieu di chiic miéng bi Toa 4n tif chéi,
khong chip nhan.* C6 quan diém cho ring “hy vong dn I¢ s¢ theo huéng nay
chit khong mdy midc v6 higw héa di chiic chi vi thiéu xdc nhn cha ky, diem chi aia
nguisi lant ching cla cdng chiing vién hay ngudi co tham quyén dhing thuc” 2

Trong thuc t€, tht khd khan cho cdc gia dinh khi bugc ho phai cong
chung, chung thyc di chuc tong thasi han 5 ngay (vi phii lo tang gia), Do
d6, viec dua thém yéu cau cong chiing, ching thye rong thii han tren sa
lam v6 hi¢u hda di chuic migng khong ddp ung yéu ciu nay.® Do vay, tic
gi cho ring thi han 5 ngay la qud ngin, khong kha thi. D& xust nen kéo
dai chd han nay dén 3 thing 12 hop y. Quy dinh wén cing tao ra U tiong

DG Van Dat. Ludt thita ke Viét Nem - Bane o v biny I b i (Tip 1). Noxb. Homg Do - Hoi
lude gia Vige Nam, 2016, v 507.

M Lé Minh Hing (chu bien), Giao tiinh phap ludt ve tir s, quyén sd him vt thita
6, b sung), Nxb. Hong Duc - Hor lugt gia Viee Nam, 2019, tr, 488.
Khosn 5 Dieu 630 BLDS nam 2015

Db Van Dai (chi bien), ddd, tr 550.

D4 Van Dat (cht bien), 1idd, . 551.

D3 Van Dai (cha bien), 1ldd, w516,

ke (ta b 6 5114

A
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thich vdi dieu khodn ‘2 sau 3 thang kf ti ngiy ldp di chiic miéng ma ngudi ndy
cdon minh mdn, sdng sudt thi di chiic migng mdc nhién bj hiiy bo”.

Quy dinh di chic miéng trong BLDS nam 2015 13 cin thiét nhim
bio dim quy®n clia ngudi dé lai thira ké. Tuy nhién, néu xét cu thé va cic
dieu kién dé bio dim di chuc miéng c6 hiéu luc phap luat chi tic gid cho
ring vin con ¢6 nhitu didu kien qud khit khe. Néu chuing ta djt ra nhting
didu ki¢n khit khe tdi mdc khong con di chic miéng nao dugc thita nhan
wrong thyc t& thl phii xem xét lai vi digu d6 ddng nghia véi vi¢c loai bd
di chuc miéng ra khoi hé théng cic loai di chic dugc chdp nhan tai Vit
Nam.? Do viy, néu cé ghi nhin di chuc miéng nén quy dinh cic dieu
kién mang tinh linh hoat va kh thi hon, bdo dim di chuic mi¢ng duge ghi
nhin cy thé trén thyc té. @
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