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Tom tdt 
Trin thd gidi khdngphdi nudc nao cang thiia nhin di chiic miing. d) Vi^t Nam da thUa 
nh4n tU rdt Uu hai h'tnh di chiic nay nhung quy dfnh v^ no vdn chua th4t su duac luu 
]5 vd bdc /(5 nhi^u vdn dl Bai viit phdn tich, so sdnh nhang quy dinh v'i hmh thitc di 
chtic miing trong Bd lu^t Ddn su ndm 2015 vdi phdp ludt m^t s6 qudc gia khde vi vdn 
di nay nham mifc dich hodn thiin hon nhang diiu kiin chua phii hap v& di chiic miing. 
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Abstract 
In the world, not all countries accept oral will. In Vietnam, it has heen accepted but 
its regulations have not really attracted attention and they coutain many shortcomings. 
Thepurpose of this paper is to analyze the provisions related to oral will in the 2015 
Civil Code and commpare them with some foreign laws in order to improve provisions 
on oral wills. 

Keywords: Forms or will, oral will, testator, amount of asset, kind of asset, original text, 
draft text, notarized will, authenticated will 
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Di chiic mifeng la hinh thdc di chdc khdng dUdc thda nhan phd 
bife'n trfen thfe' gidi.^ Nfe'u nhu di ehdc bang van ban la hinh 

thdc di chdc dUdc sd dung phd bife'n, c6 gia tri chUng cd cad thi di chiic 
mifeng la hinh thdc di chdc mang tinh ch^t phdng ngtia - trao cho ngUdi 
l§p di chdc cd hdi cudi eung de l^i y nguyfen dinh do^t tai san cua minh, 
nfen hinh thdc di chdc nay khdng dUdc phd bifen va khdng dUde khuyfe'n 
khich.^ 

Di chdc mifeng da dUdc thUa nh$n td rat lau trong phap luat Vifet 
Nam. Cd luat Vifet Nam edng nhan ca vifec lap di chuc bang mifeng va 
b ^ g gia'y td nfen da tUng ndi dfen di Ifenh va di ngdn ben canh chdc thu va 
di van.^ Ddng didi khi nghifen cdu nhUng tai Heu khac thi "Theo tuc li xua 
kia, cd nhdn co thd ddi miing hi nhung ^ mudn sau ciing, chdng hm dlphdn chia 

' Phsm Van Tuyft, ThUa Mquy dfnh ciia phdp ludt vd thifc tiin dp dung, Nxb Chfnh trj qubc gia, 
2007, tr. 165. 

^ D6 Van D?i (chii bifin), Binh ludn khoa hpc nhang diim mdi ciia BLDS 20i5, Nxb Hbng DUc 
- H<li lu|,C gia Vi$t Nam, 2016, tr. 567. 

' NguySn Van Th&nh, Ddn Iu4t, Ludt khoa dm hpc Sdi Gon, Qnyh 2, tr. 107 trong D6 Van D?i, 
tldd, tr. 502. 
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cAa cdi, trudc khi chdt".' Sau nay, dfen thdi ky phap luat hifen d^ kfe ^ 7 ^ J " h 
tu sd 81 /TT-TANDTC n ^ y 24/7/1981 hudng dSn giai quyfet ac 
chip ditia kfe da kfe thda va tife'p tuc thUa nhan vfe hinh thdc di chuc^ ŷ  
Tifep dd nhflng van ban nhU Phap Ifenh difla kfe nam 1990, B6 lu^t Dan y 
(sau day gpi tat la BLDS) nam 1995, nam 2005, nam 2015 van thUa nn^^ 
su tbn tai cua hinh thUc di chdc mifeng. Cd thfe ndi BLDS quy dlnii 
thtic di chuc nay la sU thfe hifen phap luat nUdc ta da ghi nhan mdt tjp . 
vdn la tmyfen thdng tti lau ddi eda dan toc.^ 

Mac dti 6 Vifet Nam da diUa nhan tii ra't Uu loai hinh di chuc nay 
nhung quy dinh vfe nd vin chUa that su dtide Itiu y. Trong giai do^aii 
phong kifen, du cd thUa nhan di chuc mifeng nhung "nhd ldm tmt khdng 
quy dinh cdc diiu kiin didi chuc miing co hiiu luc phdp If'.'' Quy ^^^}^, "^^ 
chi ddn thuan la vifec thtia nhan mdt ngUdi trUdc khi chfe't dtide thfe hifen y 
ehi b^ang mifeng. Thdng tU sd 81 /TT-TANDTC khi dfe cap dfe'n di chdc 
mifeng cac da quy dinh kem thfem difeu kifen dfe di chdc mifeng hdp phap 
la CO thfem ngUdi lam chting.'' Thtic tfe vifec thUa nhan di chdc mifeng tU 
nhflng van ban tnidc do nhti Phap Ifenh thUa kfe' nam 1990, BLDS nam 
1995, BLDS nam 2005 eung da hoc Id nhifeu van de.^ Ben canh dd, ndi 
dung dfldc sda ddi, bd sung trong BLDS nam 2015 vfe di chdc mifeng van 
chfla that sfl trifet dfe.̂  

1. Hoan canh lap di chuc mieng 
1.1. Ngubi Idp di chtic rcfi vdo ttnh trang bi de doa tinh mang vd khdng thd 
Up hdng vdn hdn 

Quy dinh tai khoan 1 Difeu 629 BLDS nam 2015 nfeu Ifen difeu kifen vfe 
hoan eanh ngUdi dfe lai di san thda ke" dUdc phep lap di chdc mifeng. Nhu 
vay, ed the hieu khdng phai luc nao, trong trudng hop r^o ngiidi dfe lai di 
san thtia kfe cung cd quyfen lap di chflc mifeng. Cd thfe thay, ehi trong trUdng 
hdp can ke cai chfe't va kha nang lua chon hinh thdc di chuc khac la khong 
kha thi thi ngfldi dfe lai di san thtia kfe mdi cd thfe lap di chuc mifeng. Quy 
dinh chat che ve hoan eanh nay la c'an thifet bdi le, di chdc mieng chi cd 
thfe dfldc xem la hinh thdc cudi cung cho nhting ngfldi dfe 1^ di san thUa kê  
mudn thfe hifen y ehi dinh doat tai san eua hp nhung khdng cdn each nao 

' Tran D j i Kham, An U vwtg tdp, N h a sach Khai Tr i , 1968, tr 86 
= Ph jm Van Tuygi, tldd, tr. 165. 

' T r i n Quang Trung, Nhdn difn quyhi ddn sv trong B6 ludt HAng Diic, N x b . Lao dgng 2010 tr 
108. ' • • 

' T h b n g tu sb 8 1 / T A N D T C n ^ y 24/7 /1981 cua Tba an nhSn d i n tbi cao hudng dan giai qu ' 
eac tranh chifp vfe thiia kff, quy d)nh; "Niu la di chiic mi(ng thi phdi co ngubi ldm chiing jido ddm'' 

^ Luong Th i H 0 p , " M b t s6 v^n dS vfi ap dyng cac quy dinh ciia Bb luj t D a n su nam 2005 > 
dl chuc mieng Urong thuc n§n" . Tap chi Toa dn nhdn ddn s6 21 , n a m 2014. tr. 30 

' Hoang Thi Loan, M b t sb hiz cjp va hudng hoan thi^n quy djnh v& liinh thilc cua <y h • 
t rong BO lu^t Dan sU. T(ip chi Ludt ht^c sd 1 1 . nam 2016, tr 34 . '̂  



khac la phai thfe hifen b ^ g mifeng. Tuy nhifen, nhu thfe nao la roi vao tinh 
trang tinh m ^ g bi de dpa va khdng thfe lap di chdc b ^ g van ban thi BLDS 
nam 2015 chUa lam rd van dfe nay. Ta cd thfe suy luan tinh mang mdt ngudi 
bi de dpa theo hai hudng nhu sau: (i) ngtidi dd dang trong dnh t r ^ g h^p 
hdi, hi dot quy, hi tai nan ma khdng thfe cdu chtia dupc va chi cd thfe ndi 
vai ldi tran trdi; (d) mpt ngtidi trong dnh t r ^ g sflc khde binh thtidng nhting 
hoan canh khach quan dan dfen tinh mang bi de dpa nhu: bi lac trong rUng, 
t^u di bifen bi thifen tai bao td.. . 

Luat cua bang Montana {Hoa Ky) khi dfe cap de'n difeu kifen nay cd 
quy dinh ra't cu thfe. Theo dd, "ngu'oi qud cd, vdo th'oi dilm do, dang thuc hiin 
nghia vu qudn su trin thuc dia, hode ldm nhiim vu trin tdu, vd trong cd hai tru'ang 
hpp trong su suy ngdm, so hdi hode nguy hilm vi cdi chi't thuc su; hoac, ngu'oi qud cd 
phdi CO, tai thbi diim dd, nghi ngo cdi chdt ngay Up tiic do chdn thuang xdy ra cimg 
ngdy..."'" cd thfe l^p di chdc rmfeng. Nhu vay, tinh mang bi de dga co thfe 
lifen quan dfen sdc khde hoac hen quan de'n hoan canh lam cho ngtidi dfe lai 
di san diUa kfe can kfe cai chfe't. Luat cua bang Montana vUa mang tinh khai 
quat vda mang tinh cu the vfe difeu kifen hoan canh cua ngtidi mudn lap di 
chdc mifeng. 

Quy djnh cua phap ba t dan sU Nhat Ban cflng da cd lifet kfe vfe nhting 
trUdng hop dUdc xem la can kfe cai chfet, cu thfe nhu sau: "1. Trong trubng 
hpp mdt con tdu g4p thdm hga, mdt nguoi b trin con tau dd vd nhanh chdng cdn ki 
cdi chi't cd thi Idp di chiic bdng miing..."." Cd the hifeu "can kfe cai chfe't" thed 
phap luat Nhat Ban la trfldng hdp mdt ngudi rdi vao hoan canh khach quan 
(cd thfe do thifen nhifen hoac do hanh vi eda con ngtidi) tac ddng dfen sti 
sdng cua hp (cu the ^ hp d trfen con ia.u g^p tham hga va ngudi nay nhanh 
chdng tifem c^n vdi cai chfe't). Quy dinh cua phap luat Nhat Ban dUde xem 
la mang tmh lifet kfe va rat cu thfe, chi tife't khi nfeu ra cac hoan canh cd thfe 
l^p di chdc mifeng. 

Hifen nay, phap luat Viet Nam chtia cd quy dinh cu thfe vfe nhflng difeu 
kifen hoan canh dac bifet cflng nhfl chua cd quy dinh dac thd vfe ddi ttidng 
lam vifec trong nhflng mdi trfldng rui ro cao, cd thfe anh hfldng dfe'n tinh 
mang. Tuy nhifen, quy dinli Uong BLDS nam 2015 cung dfldc xem la mang 
tmh khai quat cao cd thfe ap dyng trong mpi trtidng hgp nham bao dam 
ngudi dfe lgi di san thtia kfe' cd thfe lap di chdc mifeng. 

J. H o w a r d Toelle, "Succession U n d e r Montana Law", 12 Montana Law Review 20, 1951, p . 

20. "The decedent must, at the time, have been in actual military service in thejield, or doing duty on 

shipboard at sea, and in either case in actual contemplation, fear, or peril of death; or, decedent must have 

been, at the time, in expectation of immediate death from injury received the same day". 

Japan Civil C o d e (Act N o . 8 9 of 1896): Article 979 Wil i Made by Person on Ship Meet ing 

Disaster "i In the case where a ship meets disaster, a person who is on thai ship md rapidly approaching 

death may make a will orally...". 
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1.2. Nguifi Mp di chiic khdng thd ndi dubc 
Quy dinh trong BLDS nam 2015 cflng nhfl cac BLDS trfldc do khOng 

dfe cap tnidng hgp nay. Quy djnh tai khodn 1 Difeu 629 BLDS nam ^UiD 
cflng chi dfe cap vifec tinh mang mdt ngfldi bi de dpa nhflng khdng noi ro 
nfeu ngfldi dd khdng ndi dfldc dii cd thfe cd di chdc mifeng hay kh^'^, ., ̂  
chdc mifeng cd thfe hifeu la y chi eda ngudi dfe lai di san difla kfe dfldc dife hien 
bang mifeng, thdng qua ldi ndi eda ngtidi dfe Iai di san thfla kfe'. Tuy ^^^' 
nfeu ngudi de lai di san thtia kfe khdng the ndi dfldc tfu lam sao hp co thfe 
chuyfen tai y chi cua hp dfe'n nhflng ngfldi khac? 

Quy dinh cua phap luat dan sfl Nhat Ban vSn cdng nhjn vfe trtidng hdp 
my ^ cho phfep dfldc lap di chflc mifeng. Thed do, "1. Trong tni'ong hop mdt 
con tdu gap thdm hpa, mpt ngubi d trin con tdu do vd nhanh chdng cdn ki cdi chit co 
thi lip di chtic hdng miing vdi sU tham du ciia it nhdt hai ngu'oi ldm chiing. 2. Trong 
trubng hpp mdt ngubi khdng thi ndi dlldp di chiic theo quy dinh khodn i, ngubi 
Up di chUc se ldm nhu vdy thdng qua mdt phiin dich viin". ^̂  Nhfl vSy, dd ngtidi 
dfe lai di san ditia kfe khdng thfe ndi dugc van cd thfe thdng qua phifen dich 
vifen dfe thfe hifen y chi cua hp. Ngudi de lai di san thUa ke cd thfe thfe hifen y 
chi eda minh bang thd ngfl (ngdn ngti thdng qua cd chi, difeu bd, net mat) 
va phifen dich vifen la ngfldi se difen dat l^i y chi cua ngfldi dfe lai di san thUa 
kfe'. Quy dinh nay da bd sung mdt nhdm ddi tfldng cd kha nang lap di chdc 
bang mifeng. Do dd, chi c^n co thfe hifen y chi dfe dinh doat tai san eda nnnh 
thi du phai qua mdt ngfldi trung gian cung dfldc thtia nhan va chd phep hp 
dfldc lap di chdc. 

Trfen cd sd phan tieh tren, tae gia cho rang phap luat Vifet Nam nfen ghi 
nhan vfe trudng hpp nay. Tuy nhifen, difeu kifen dJit ra la lam thfe' nao dfe ngUdi 
tmng gian cd thfe chuyfen tai dung nha't y chi cua ngUdi dfe lai di san thda kfe. 
Phap luat Nhat Ban thi quy dinh chi cin mdt ngUdi la thdng dich vifen, cdn 
nhflng ngfldi khac la ngfldi lam chflng. Tuy nhien, tac gia cho i ^ g thdng 
dich vien nfen la hai ngfldi va ddng thdi xem xet hp cd the la ngfldi lam 
chting ludn. Bdi le, chi nhflng ngfldi thdng dich vifen mdi ed thfe hifeu dugc 
y chi dich thtic eda ngfldi dfe lai di san thUa kfe va chi hg mdi cd thfe chuyfen 
tai chmh xac y chi nay vao trong van ban giay. Nfe'u quy dinh eda phap luat 
chi cd mpt ngfldi phifen dich cd the dan dfe'n vifec xac nhan j chi cua ngfldi 
dfe lai di san thtia ke khdng ed sfl kifem chting. Do vay, phu hdp nha't se Ta hai 
thdng dich vifen dfe hai ngudi nay cd sU kifem chflng qua lai lin nhau khi xac 
nhan y chi cua ngfldi dfe lai di san ditia kfe vao trong van ban. 

Japan CivU Code (Act N o . 8 9 of 1896). Article 979 WiU Made by Person o n Ship Meetin 
Disaster "I In the case where a ship meets disaster, a person who is on that ship and rapidly approach' ^ 

inll orally in the attendance of at least two witnesses. 2 In the case where a oe^"^ death may make a will orally in the attendance of at least two witnesses. 2 In the case where a ne 
who cannot speak makes a will pursuant to the provision of the preceding paragraph, the testator shallT 
so through an interpreter..." ° 



1.3. Mtic tai sdn, loai tdi sdtt dildp di chtic miing 
Luat Vifet Nam chi quy dinh khai quat vfe hoan canh dugc quyfen lap di 

chdc mifeng dd h can kfe cai chfet. Tuy nhien phap luat cua bang Montana 
(Hda Ky) cd dfe cap trudng hdp: "Di chtic miing khdng cdn phdi dupc vidt cUng 
khdng dupc tuyin bd cUng khdng dupc chiing thuc vdi bdt k^ hinh thiic ndo. Tuy 
nhiin, no chi co thi dupc sii dmg cho tdi sdn cd nhdn. Sdtiin dupc diki khdng dupc 
vupt qud gid tri 1000 ddla. Di chiic miingphdi dupc chiing minh bdi hai nhdn chiing 
cd mdt trong qud tnnh tao ra no, mdt trong sdhp dd dupc ngu'oi Idp di chtic yiu cdu 
ldm chiing rdng dd Id f mudn aia anh ta".''^ Theo quy dinh nay, di chdc mifeng 
cdn cd thi dUdc lap khi sd dung cho tai san ca nhan va sd tifen khdng vflpt 
qua 1000 ddla. Nhti vay, neu lap di chflc mieng drong hoan canh nay thi 
khdng c&n rdi vao trfldng hdp can kfe cai chfe't n-^ chi can ngUdi co tai sdn 
mong mudn dfe lai tai san cua minh theo di chdc. Tat nhifen, vifec dfe lai di 
chdc theo hinh thde nay phai cd hai nhan chting. Quy dinh nay thife't nghi 
cting hdp ly nham tao difeu kifen cho ngudi cd tai san cd thfe lUa chpn hinh 
thdc di chdc nfeu tai san dfe lai khdng qua ldn. 

2. VSn dfe ghi chep lai di chuc 
2.1. Thbi didmghi chep lai 

Vao thdi ky Ha dfe qudc: di chdc mifeng phai dupc lap trUde mat 7 
ngtidi lam chdng nhu di chdc theo an lfe. Tuy nhifen, chmh ky flc eda ngtidi 
lam chUng, ehd khdng phai vSn ban, la ndi chda dUng ngi dung di chflc.''* 
Vdi quy dinh nhu vay cd thfe hifeu vao thdi ky nay khdng dfe cao v^n dfe 
ghi chep lai ngi dung di chflc mifeng. Difeu kifen quan trgng dfe xac dtnh ndi 
dung di chflc la can cfl vao tri nhd eda ngfldi lam chflng. Tuy nhifen, "niu 
y chichi dupc thi hiin bdng Ibi noi se ludn ludn hi roi vdo Anh trang mdng manh vi 
tinh xde thuc, vi hi noi gio bayvd nhdt Id ngubi ndi ra diiu dd dd chit nin dihi ngu'oi 
khac bdp meo".^^ Mat khac, nfeu khdng dflde ghi chep 1^ thi qua thdi gian 
cd thfe ngi dung trong di chdc se dflgc ngfldi lam chdng chuyen tai lai bi 
sai Ifech do qufen, do nhd nham, do nguy tao... Dd viy, khoan 5 Difeu 630 
BLDS nam 2015 quy dinh bat budc ngudi lam chdng phai ghi chep lai ndi 
dung di chdc mifeng vao van ban. Thdi diem ghi chep lai y chi cudi cflng 
eda ngfldi dfe lai di san thtia kfe la "ngay sau khi ngubi di chiic miing thi hiin f 
chi cudi c'ung"}^ Quy dinh ngay sau khi cd thfe hifeu la tai thdi diem ngUdi dfe 

" J. Howard Toel le , tldd, p . 20: "In Montana, the statutes authori:^e three types of wills. Of least 

importance is the nuncupative or oral will' A lawyer could advise its use only under very exceptional 

circumstances It need not be written nor declared nor attested with any formality. However, it can only be 

used for personal estate. The amount bequeathed must not exceed in value SWOO It must be proved by 

two witnesses who were present at the making of it, one of whom was asked by the testator lo bear witness 

that suck was his will". 

" Nguygn N g p c Di^n , Gido tiinh Lud! La Ma, N x b Ch inh trj qubc gia. 2009. a. 103. 

" Ph^m Van Tuy^t , tldd, tr. 166. 
'* Khoan 5 Di5u 630 BLDS n a m 2015 
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lai di san thUa kfe thfe hifen y chi thi ngtidi lam chting phai ghi chep lai lu n. 
Tuy nhifen, day chi la each hifeu giai rfu'ch theo dmg tti ngfl dtipc quy 

dinh 

vfe didi di^m 
/khd 

trong luat chd cflng khdng cd van ban nao giai thich rd hdn 
ghi chep 1^. Mat khac, nfe'u each hifeu ngay sau khi nhfl vay cflng se £ , 
khan trong vifec thtia n h ^ di chdc mifeng cd hifeu Iflc phap Iuat. Bdi Ie, co 
nhflng trudng hgp ngay tai thdi difem ngudi dfe lai di san thUa kfe thfe ^ - " J 
chi, ngudi lam chdng khdng cd difeu kifen dfe ghi chep lai ma sau do hP r̂ f3i 
cd dife ghi chep lai. Nhti vay tin Iai khdng ddng vdi quy dinh vfe thdi difem 
ghi chep lgi di chflc mifeng. , •• u-' 

Thuc tifen xet xti cua Tda an da cd tnidng hdp Tda an can nhae ve thdi 
difem phii ghi chep lai di ehdc mifeng. Khi giai quyfe't vu vi^c nay, Tda an da 
dtia ra quan difem chd ring "Cdp sd thdm Idp ludn bdn chinh viit thdo dd bd, ngdy 
hdm sau 2 nhdn chiing viit hi cho bd Unh, bd Ty cho nin fo di chiic miing Id khdng 
dling quy dinh phdp ludt, Id phdi xem xit ki bdi le cum tU ngay sau do Id bao Idu 
thi khdng cd vdn bdn hudng ddn cu thi Ludt khdng cd quy dinh cu thi thi khdng cd 
CO sd ndo bdc bo di chiic miing dd dupc bd Lang, bd Huong ghi chep hi (^^g. f^y ^^" 
vd ngay hdm sau dd dua ki cho cdc con dng Nam".^'' Nhu vay, cap phdc tham 
da xac dinh ngay hdm sau, sau thdi difem ngfldi dfe lai di san thtia kfe chet, 
ngtidi lam chUng mdi ghi chep lai ndi dung trong ban di chtic la vdn hdp 
phap. Htidng gidi quyfe't cua thflc tifen trong trfldng hgp nay la phu hdp bdi 
le, ng^y hdm sau ghi chep Iai nhung nfeu vdn the hifen ddng y chi cua ngUdi 
dfe I?i di san thtia kfe' thi van nfen cdng nhdn ban di chdc r^y. 

Theo luat eda bang Wiseosin (Hoa Ky) quy dinh: "Di chuc miing se 
khdng dupc thiia nhdn trong v'ong 14 ngdy kltU thbi diim ngUbi diki di sdn chit, 
cang nhu si khdng dupc thiia nhdn sau 6 thdng kitU thbi dilm dupc thi hiin hdng Ibi 
trU khi dupc viit ra trong v'ong 6 ngdy sau khi duac thi hiin ra ngodi bdng miing".^^ 
Quy dinh my khdng bat budc ngfldi lam chdng phdi vife't lai ldi tran trdi 
ngay ma chi can vife't trong vdng 6 n ^ y kfe tU thdi difem ngfldi lap di chdc 
mifeng thfe hifen y chi. Luat eda bang Montana (Hoa Ky) cd quy dinh "cdc 
ldi noi phdi dupc Up thanh van bdn trong v'ong ba muoi ngdy sau khi chting dubc 
noi va se khdng dupc cdng nhdn trU khi dupc cung cdp trong v'ong sdu thdng kl tii 
khi thi hiin y chi".^^ Difeu khoan nay quy dinh khodng thdi gian ghi chep 1^ 
lau hdn la lap thanh van ban trong vdng 30 n ^ y sau khi dfldc ndi ra. Quv 

" Ban an sb 1 4 / 2 0 0 6 / D S P T ngay 15 /2 /2006 cCia Tba phUc th^m Toa an nhan dan tb, r.r. ^ • 
T P - H b C h i M i n h w cao till 

^' Thomas A. Byrne, "Out l ine o f t h e Law of Wdls" , 10 Marq, Law Review. 220, 1926 n 220 
"A nuncupative will may not be proved for 14 days after death ofthe testator, nor may ii be proved It 
six months ofthe speaking ofthe words unless reduced to writing within six days after the speakin f i 
words". ^ °-' "'^ 

^' J, Howard Toelle, tldd, p, 20. "The words must be reduced to writing within thirty days after th 

spoken and no proof will be received unless offered within six months ofthe speaking ofthe testam T*^^ 
words. Such a ivill is subject to all the infirmities of parol evidence". ^ 



dinh vfe khoang tiidi gian i^y la hdp ly bdi phap luat da cd sfl tinh toan eu 
dife n h ^ bdo ddm r^ng ngfldi lam chdng vdn cdn cd thfe nhd chi tife't, chi'nh 
xac dfe chuyfen tai vao van ban. Vi vJy, tac gia cho rang, vifec ghi chep lai di 
chdc mifeng khdng nfen nhit thifet phdi la ngay sau khi ngfldi thfe hifen di chdc 
mifeng thfe hifen y chi. Cd thfe cho ngfldi lam chdng mdt khoang thdi gian 
hdp ly dfe hp ghi chep lgi la dflde. Khoang thdi gian hdp ly do cd thfe la 3 
n ^ y kfe tu n ^ y ngtidi dfe lai di sdn ditia kfe thfe hifen y chi cua minh. 
2.2 Viic cdng nh^n hdn chinh hay bdn thdo 

Quy dinh ttong BLDS n5m 2015 khdng dfe cap vifec ghi chep lai phdi 
la ban chinh hay cd thfe la bdn thao. Tuy nhifen, do Luat cd quy dinh la phdi 
mang van ban dd di cdng chdng, chdng thuc Urong vdng 5 n ^ y nfen day cd 
le khdng thfe la bdn thao ma phdi la ban chinh dUdc ghi chep lai hoan chinh. 
Tuy nhifen, trong vdng 5 ngay chua mang di cdng chflng chflng thfle thi ban 
thdo (nfe'u cd) cd dfldc chdp nhan khdng? 

ThUc tifen cho thay trong mdt ban an tai "But b e 221 ba Lang khai 
"kc ndy, finh trang siic khde aia dng Nam dang ldm mit; khi viit xong tdi cd dpc 
cho dng Nam nghe. To gidy ndy tdi bo vi viit thdo, sang ngdy hdm sau tdi mbi viit 
ki rdi dua cho cd Linh. Tdi xde nhdn chu kf vd chU vHt trong di chiic miing ngdy 
6/2/2002 la ciia tdi".^'* "T^i phiin todn so tham (biit lye 350) bd Lang trinh bdy 
"do finh trang ngat ngheo aia dng Nam nin tdi vidt nhdp so sdi nin tdi viit /^(""'.^' 
Quan diem cua Tda so tham cho rang khdng ch^p nhan ban thad. Tuy 
nhifen, quan diem cua Tda phflc th^m cho rang "Tc^i phiin tba sd thdm, bd 
Linh citng cdc nhdn chiing da xudt trinh bdn thdo do bd Lang viit nhung cdp so thdm 
nhdn dinh rdt dbngidn Id chua dii cdn cii dixdc dinh Id bdn chinh, khdng dua ra Idp 
ludn chdt che di bde bo chiing ai ndy"?'^ Tda phUc t h i n thi vdn xac dinh bdn 
thao cd the dtide xem la mdt chdng cd cd gia tn dfe cd thfe xac dinh hifeu 
Itic eua di chdc mifeng. 

Thie't nghi dfl la ban thdo hay ban chinh nhUng nfe'u van ban dd thfe 
hifen y chi eda ngudi l^p di chdc mifeng thi nfen cdng nhan van ban nay. Quy 
dinh nhu vay sfe mang tinh hnh boat va cdi md hdn, ddng thdi vdn thfe hifen 
dung y chi cua ngfldi dfe lai di san thUa kfe. 
2.3. Cdch thtic ghi chep lai y cht ctia ngubi dilai di sdn thUa kd 

Hifen nay, phap luat khdng quy dinh ro vifec thfe hien y chi b ^ g ldi 
nhu thfe nao. TrUdc ddy khi phUdng tifen trad ddi khdng hifen dai, ngtidi dfe 
lgi di sdn chi cd thfe bieu hifen y chi eda minh mjc tifep utidc ngtidi khac. 

Bin an sb 14/2006/DSPT n^y 15/2/2006 ciia Toa phdc thim Tba an nhan dan tbi c 
TP. Hb Chi Minh. 
Ban in sb 14/2006/DSPT ngay 15/2/2006 ciia Toa phUc thim Toa an nhan dan tbi c 
TP. Hb Chi Minh. 
Ban an sb 14/2006/DSPT ngay 15/2/2006 ciia Tba phUc tham Toa an nhan dan tbi c 
TP. Hb Chf Mmh. 



TAP CHI KHOA ll \jL.>Jtxni-Ll ^^- -

Tuy nhifen, n ^ y nay hp cd thfe bifeu hifen mong mudn eda minh didng qu 
tmng gian nhU difen diogi, bd dam... nhti khi ho b; flrpng thUdng ^ nri 
ndi khd tifep cJn (trong rUng hay ndi nha dd) va cd nhifeu nguy cd se c 
taldc khi ngfldi khac dm thdy. Nhflng each didc the hien y chi '^^^^^'^^^ 
bang phtidng tifen tmng gian nhfl vay co dflpc chap nhdn hay khdng- ^ 
ban hifen hanh yfeu cau ngfldi dfe lgi di sdn dife hifen y chi cudi cflng cua 
minh tnjde mat ngudi lam chting nfen dudng nhfl chi chdp nhdn tnidng 
hpp ngfldi dfe lgi di san bifeu hifen y chi tnic tifep.^ Theo quan difem cua Uc 
gid, quy dinh trong BLDS nam 2015 chi cho ngudi dfe lai di san difla kfe thfe 
hifen y chi eda minh tnic tifep tnidc ngfldi lam chdng. Vifec ghi chep ¥ phai 
thfe hifen bang van bdn cu thfe, Trong ttfldng hdp ngfldi lap di chflc die hien 
bang mifeng va Iflu Igi bang bdn ghi am, ghi hinh thi hien nay BLDS m m 
2015 chfla thfla nhgn bdi co nhifeu quan difem cho ring nhting ban ghi am, 
ghi hinh rdt khd xac dinh va rdt dfe bi gia mgo.^* Do vay, tdc gid cho rang, 
each thtic ghi chep lai y chi cua ngtidi dfe lai di sdn thfla kfe nfen la ttflc tifep 
nham bdo ddm y chi eda ngfldi de lai di san thtia kfe dflpc chmh xac. 

3. C6ng chiing, chuing thi^c di chtic 
BLDS nam 2015 cd quy djnh "trong 5 ngdy ldm viic... di chiic phdi dupc 

cdng chiing viin hogc co quan cd tham quy'in chiing thuc xde nhgn chU kf hode diim 
chi ctia ngubi ldm chiing".^^ Tuy nhifen, quy dinh nay khdng mang tfnh khd thi 
trfen thflc tfe bdi le 5 ng^y lam vifec la khoang thdi gian qua ngan cho vifec 
cdng chflng, chiing thuc chfl ky hoac difem chi vao ban di chdc. Thuc tfe 
rat it di chuc mifeng dap dng dugc difeu kifen cdng chting, chdng thUc ddng 
thdi hgn do luat quy dinh, ddn dfe'n nhifeu di ehdc mieng bi Tda an tti chd'i, 
khdng chap nh^.^^ Cd quan difem chd rang "hy vpng dn li se theo hudng ndy 
cha khdng mdy mdc vd hiiu hda di chiic ehi vi thiiu xde nhdn cha kf, dilm chi aia 
ngubi ldm ehiing aia cdng chiing viin hay ngubi ed thdm quyin chiing thue".^^ 

Trong thUc te, that khd khan cho cac gia dinh Idii budc hg phdi cdng 
ehdng, chdng thflc di chflc trong thdi ban 5 n ^ y (vi phai lo tang gia). D o 
dd, vifec dfla thfem yfeu ciu cdng chflng, chdng thflc trong thdi hgn ttfen se 
lam vd hieu hda di chflc nufeng khdng dap flng yeu cau nay.^^ Do vgy, tac 
gia cho r'ang thdi hgn 5 ngay la qua ngdn, khdng kha thi. Dfe xua't nfen keo 
dai thdi hgn nay dfe'n 3 thdng la hpp ly. Quy dinh ttfen cung tao ra sti tUOng 

-= D o v a n D41. Liiai thUa y Vidi Nam - Ban dn va binh tu4n bdn dn (Tdp 1), N x b . H b n g Bile HA" 
lujt gia Viet Nam, 2016, tr 507. ~ 
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thich vdi difeu khodn "Id sau 3 thdng ki til ngdy Up di chiic miing md ngubi ndy 

con minh mdn, sdng sudt tHi di chiic miing mdc nhiin bi hiiy bo". 

Quy dinh di chdc mifeng trong BLDS nam 2015 la can thifet nham 

bdo dam quyfen eda ngfldi dfe lgi thda kfe. Tuy nhifen, nfeu xet cu thfe vfe eac 

difeu kifen dfe bao dam di chuc mifeng cd hifeu lUc phap lujt thi tac gia cho 

i^r^ vin cdn cd nhifeu difeu kifen qua khat khe. Nfeu ehung ta dat ra nhflng 

difeu kifen khat khe tdi mdc khdng cdn di chUc mifeng nao dugc thUa nhgn 

ttong thuc tfe thi phai xem xet lai vi difeu dd ddng nghia vdi vifec logi bd 

di ehde mifeng ra khdi he thdng cac loai di chflc dflgc chip nhan tgi Vifet 

Nam.^^ Do vJy, nfe'u ed ghi nhan di chdc mieng nen quy dinh cac difeu 

kifen mang tfnh hnh hoat va kha thi hdn, bdo dam di chdc mifeng dtipc ghi 

nhdn cu thfe trfen thflc t^. • 
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