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Tom tit 
Cit^c cdch tncfng doanh nghidp xa h^i trong Lu4t C6ng ty trdch nhi^m hau hm vil 
IMt Cdng ty ciphan cita ctic bang d Hoa K'y da tao nM mdt lan song cdc hlnh thdc 
phdp l^ mdi cho doanh nghidp xd hdi, trong dd phi biin nhdt lit cdng ly lai ich. Bai 
viil phdn tich nhting dde diim phdp ly ctia md hinh kinh doanh nay, so vdi cdng ty 
truyin thing; til dd, di xudt cdc kiin nghi nhcim hodn thiin cdc quy dinh vi doanh 
nghiip xd h^i trong Ludt Doanh nghidp nam 2014. 

Til khoa: cdng ty hi ich, doanh nghidp xd h^i, Umh thdc phdp ly, Luat Doanh nghiip 
ndm 2014, Ludt Mdu vi cdng ty loi ich, Viit Nam 

Abstract 
The social enterprise revolution in Limited Liability Company Law and Corporation 
Law in the United States has created new wave of legal forms Jor social enterprises, 
the most common of which is the Benefit Corporation. The article analyzes the legal 
characteristics cf this business model, compared to the traditional corporation; then, 
recommendations have been made lo improve the regulations on social enterprises in the 
2014 Vietnamese Enterprise Law. 

Keywords: benefit corporation, social enterprise, legal form, the 2014 Enterprise Law, 
Model Benefit Corporation Legislation, Vietnam 

Ngay nhan bai: 15/12/2019 Ngay duySt dang: 20/02/2020 

Trudc khi dao luat doanh nghiep xa hai p N X H ) dau nen duOc 

thftng qua tai Hoa Ky vao nam 2008, D N X H duoc thanh lap 

dudi cac hinh thdc phap ty truy'en thdng, nhu cac lo?i hinli doanh nghiep, 

cfc td chUc phi loi nhuan. Tuy nhien, vitc sd dung cac hinh thdc nay cho 

DNXH, d4c bltt la c6ng ty c6 ph to (CTCP) da bdc 16 svt khong thuin 

ldi d mdt sd khia canh quan trong. Diu tita va quan trong nhit, phap lujt 

CTCP ap dat trach nhiem uy thac (fidudaq duties) dd'i vdi giam dde, bao 

gdm nghia vu hanh ddng vi loi ich cao nhat cua cd ddng Dbng thdi, giam 

dde CTCP chi cd nghia vu uy thac dd'i vdi cdng ty va cac cd ddng cua 

cdng ty. 'Vl viy, cac bdn hen quan khac khdng cd quy'en khdi kito ndu 

giam dde vi ph?m cac nghta vu dd, ngay ca khi ho bl anh hudng bdi quydt 

djnh nay Cac dao luit cti tri (constituency statutes) duoc ban hanh d h'iu he't 
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cac bang, nhu la m6t giai phap thay the', n h ^ bao ve quySn ciia f^'jj^^j^ 
d6c trong viec xem xet cac l^i i'ch khac, chdng han nhii ldi i'ch ff, 
hang, nhan vi6n va chu nd, nhiing lai kh6ng md rdng de'n toan bO ^^ 
l0i i'ch n ^ cac giam d6c ciha mfit doanh nghiep vi ldi nhuan co mUC ^^^ 
xa h6i {business for prop- mth- purpose) cd th^ muon xem xet. ^ ° ! ^ ^ ^ ^ , 
khac, cac loai hinh kinh doanh tmyfen di6'ng trong phap luat Hoa Ky ^ 
kh6ng dap ilng nhu c^u ciia cac doanh nhan mu6'n theo duoi myc u 
chii y^u la lam loi cho xa hdi. Boi canh do lam xua't hi^n cac hinh ttiUc 
phap ly mdi danh rieng cho DNXH, trong do co Benefit Corporations 
(BCs - tam dich la "c6ng ty ldi ich"). 

1. Khai quat vfe cdng ty Icti ich va phap luat difeu chinh 
Nam 2008, dao luat dau tien vt D N X H ciia Hoa Ky diidc ban hanh 

6 bang Vemiont, la ket qua tii viec siia ddi Luat C6ng ty trach nhiem 
hau h^n (TNHH) ciia bang, cho ra ddi cdng ty T N H H mdi danh nfing 
cho DNXH la Low Profits Limited Liability Companies (L3Cs - tam dich la 
cdng ty T N H H ldi nhu^n thap). Hdn mdt thap ky qua, phap luat D N X H 
tie'p tuc phat trien tren khap Hoa Ky vdi cac hinh thdc phap ly mdi 
nhii: benefit corporations, social purpose corporations (SPCs - tam dich la 
"cdng ty muc dich xa hdi"), flexity purpose corporations (FPCs - tam dich 
la "cdng ty muc dich hnh hoat"), va benefit Hmited liabihty companies 
(BLLCs - tam dich la "cdng ty T N H H loi ich"). Tinh de'n 31/12/2018, 
38 khu vVc phap ly cap bang da ban hanh it nhat mdt dao luat D N X H . 
Theo dd, Cdng ty ldi ich la hinh thiJc phap ly phd bie'n nha't, diidc cdng 
nhjn bdi 35 bang va quan Columbia. Cdng ty T N H H ldi nhu^n thap 
duoc cdng nhan tai 9 bang, 3 khu vUc phap ly va mot vung lanh th6. 
Cdng ty T N H H ldi ich hien diidc thiia nhan d 5 bang va Cdng ty muc 
dich xa hdi cd d 4 bang.^ 

Khac vdi cac hinh thUc phap ly khac ciia D N X H , Cdng ty ldi ich co 
mdt Lujt MIu (the "Model Benefit Corporation Legislation")^ do chinh 
t6 chiic phi ldi nhuan B Labs da dat hang cho BiU Clark - mdt luat sU d 
Philadelphia soan thao."' Tuy cd nhiing ndi dung chua hoan thifen nhiing 

Benefit Corporations khac vdi "B Corporations", li tan ggi ciia cac chii th^ duijc c& Giiv 
chiing nhan DNXH b6i x.6 chiic pb Ip! nhu^n co ten Mi "B Labs" "B Corporations" khOne 
phai la hinh thiJc phip !•>? dOc l̂ p ciia DNXH Hoa Ky. 
The Grunin Center for Law and Social Encrepreneurship, Mapping the State of Social Eniemn 
and the Law: 2018-2019 Report, New York. University School of Law, p, 3 kto •// 
socentlawtrackerorg/wp-content/uploads/2019/05/Gmmn-Tepper-Report_5 30 B df 
tmy c5p ngay 27/8/2019 " ^ 'P"'-
Tham khao til http://benefitcorp net/5:tes/default/files/Model%20Benefit%20Cci <i/7n 
Legislation_4_16 pdf, truy cap n^y 09/3/2019- ^ ^ ^ 
Mark J. Loewenstein, "Benefit Corporation Law", 2016, pp 1-13, http //ssm 
abab=2840003, truy c?p n^y 17/3/2019. m.com/ 

http://benefitcorp


phan ldn nOi dung cua Lujt Miu vt Cdng ty loi ich da dudc hUu h^t cac 
d^o luat ve Cdng ty lgi ich 6 cac bang kfe' thiia.^ 

2. Cac dac didm phap ly co ban c^a c6ng ty lpi ich 
Nhrnig quy dinh ve cdng ty ldi ich (BC) chinh la k6t qua ciia viec sO(a 

ddi cac dao luat C T C P ciia cac bang tr6n cd sd k^ thiia va thay ddi mOt 
sd quy dinh cu th^ hien co.' Cac quy dinh phap ly cdt ldi cho BC bao 
gbm: 1) myc dich ciia B C la t^o ra tac dOng tich ciic hOu hinh dd'i vdi xa 
hdi va mdi trudng; 2) md rdng nhifem vu liy thac c^a cac giam dde: xem 
xet d^n ca cac ldi i'ch phi tai chinh; va 3) nghia vu bao cao tdng th^ vt k^t 
qua thiic hifen muc dich xa hdi va mdi tnidng, diidc danh gia diJa trfen tifeu 
chuin ciia bfen thil ba. 
2.1. Mtfc dich cAa cdng ty hi ich: tao ra lai ich chung va cif th^ 

Theo truyfen thdng, cac cdng ty 6 Hoa Ky cd quyfen theo dudi ldi 
ich xa hdi, chil khdng bat buOc. Khac vdi difeu nay, Luat BC MSu dbi 
hoi cac difeu lfe ciia BC phai tuyfen bd rang BC cd muc dich '%o ra m(St 
lt?i ich cdng c6ng chung" {creating a generalpubUc benefit)? "Loi ich cdng cdng 
chung" diidc Luat Mau dinh nghia la mdt "tdc d^ng tich eye htiu hmh d6i 
vdi xa hdi m mdi trubng, vi tdng thi, dupc ddnh gid dyia trin tiiu chudn cita bin 
thii ha, ttf kinh doanh va ho<}t ddng c^a BC"} Mat khac, trong ph^n binh 
l u ^ vfe thuat ngfl "loi ich cdng cdng chung" t?ii Difeu 102 - Giai thich 
tti nga, Luat Mau nfeu ro: "bdng cdch yiu cdu idng tdc ddng ciia mdt doanh 
nghiip ddi vdi xd hdi vd mdi trubng phdi duac xem xet "mdt cdch tdng thd", 
khdi ni^m "lai ich cdng cdng chung" dbi hoi phdi xem xet tdt cd cdc tdc d^ng ciia 
doanh nghiip ddi vdi xd hdi vd mdi trubng...". Phap luat trao cho giam dde 
va cac cd ddng ciia BC trach nhiem xac dinh nhctng gi la "tac ddng tich 
eye hiiu hinh". Yfeu c'au tao ra "loi ich cdng cdng chung" cho phep cac 
BC cd each tifep cJn dde dao dd'i vdi DNXH, du mdt sd tac gia cho rang 
thuat nga nay la qua md hd.^ 

Dbng thdi, Luat MSu cho phep BC xac dinh mdt hoJc nhifeu "loi ich 
cbng cdng cu thfe" {specificpubUc benefit) nhd: (1) cung cdp cho cdc cd nhdn hode 
cdng d'dng CO thu nhdp thdp hode khdng duac bdo vi vdi cde sdn phdm hode d\ch vy 

Mark j . Loewenstein, tldd, tr. 1. 
Robert T. Esposito, "The Social Enterprise Revolution in Coiporate Law: A Pnmer on 
Emerging Corporate Entities in Europe and the United States and the Case for the Benefit 
Corporation", 4 William and Mar^ Business Law Review 639, 2013, http://schDlarship.law. 
•wm.edU/wmblr/vol4/iss2/7, truy cjlp ngay 22/2/2019 
Xem Dfeu 201 (a) Lu^t MSu v& cflng cy loi ich. 
Xem Difeu 201 (a) Lu t̂ Miu vS c6ng Cy l0i ich quy djnh: "a material positive impact on society and the 
environment, taken as a whole, assessed against a ihird-party standard, Jrom the business and operations". 
Murray, J Haskell, •'Choose Your Own Master: Social Enterprise, CerdficaCions and Benefit 
Corporation Statutes", 2 American University Business Law Review 1 Qune 15, 2012), p. 30, 
http5://ssm.com/abstract=2085000, truy ciip n^y 10/6/2019. 
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CO hi; (2) thiic ddy co hdi kinh tdcho cdc cd nhdn hode e^ng d'dng, ngodi viic t^ovi 
ldm trong qud tnnh kinh doanh binh thu'ong; (3) bdo fdn ho4c cdi thiin mdi tn40ng, 
(4) cdi thiin siHc khoe con ngubi;(5) thiic ddy nghi thudt, khoa hoc hode ndng c 
kidn thiic; (6) tdng dbng vdn cho cdc chii thd co mye dich lai ich edng cdng; f" f ) 
trao bdt kp loi ich ey thd ndo khde eho xa hdi hoge mdi trUbng. 

Trong khi muc dich loi ich cdng cdng "chung" quy dinh rang cac 
BC phai tao ra tac dOng tich ciic httu hinh theo ba't ky each nao raa doanh 
nhan xa hdi thay phii hop, thi nhiing myc dich lOi ich cdng cdng cu 
thfe" cho phep BC dSt tfen cac tac ddng xa hdi hoac mdi tnidng cujhe nia 
doanh nghifep theo dudi. Nhiing vi du vfe "ldi ich cdng cdng cu the" phan 
anh quan difem "md" ciia ngUdi My vfe BC, rat c^n tbfe't cho ca giam dde 
va cac nha dau tii. Quy dinh mang tinh dinh hudng nay khuyfen khich 
doanh nghiep tim toi nhang loi ich cdng cdng mdi, dde dao hoac b i ich 
cdng cdng cu thfe hon. Quan trong hdn, trong difeu cliinh b i i'ch cdng 
cdng ndi chung va ldi ich cdng cdng cu thfe rifeng bifet, cac dao luat bao 
dam rang cac BC cd thfe theo dudi bat ky nhifem vu cu thfe nao, nhiing 
toan bd cdng ty ciing dang hosit ddng hudng tdi ldi ich chung. 
2.2. Trdch nhiim cAa gidm dde vd cdc chtic danh qudn If trong Cdng ty loi 
ich: nghta vu xem xet lpi ich ctia cdc bin liin quan 

Ngoai nghia vy cin trong (duties of care) va trung thanh {duties of loyalty) 
ma phap luat CTCP truyfen thdng quy dinh, ta't ca cac dao lujt B C con 
ap dat mdt nghia vu bd sung ddi vdi giam dd'c: xem xet tac ddng ciia ba't 
ky quyfet dinh kinh doanh nao ddi vdi cac nhdm cac bfen lifen quan.'^ Cac 
giam dde ciia BC cd thfe xem xet bat ky nhOng yfe'u td thich hop nao c^a 
ba't ky nhdm cac bfen hfen quan nao ma giam dde cho la phti hdp dfe xem 
xet.^^ Dfe thUe hifen nghia vu ctia minh, giam dde khdng bat budc phai liu 

Difeu 102 Luj t M i u vS cOng ty loi ich. 

DiSu 301 (a) Lujt M i u quy djnh cac n h o m cac bfin hen quan nay bao gbm ' i) c6 dOng ciia cflng 
cy {the coiporation's shareholders); u) nhan -vifin va luc lUQng lao d^ng ciia cdc B C va cac nha t ig c f e 
v i n h i cung cip cila cflng ty (The employees and workforce ofthe benefit corporation, its subsidiaries and 
Its suppliers); m) lgi ich cila khach h i n g cila B C la ngucw thu h u d n g cac m y c di'ch b i fch c h u n g 
hojc cu di^ c i i aBC (The interests of customers as beneficiaries of the general pubhc benefit or speafic public 
benefit purposes ofthe benefit corporation); iv) cac ySu c6 c<>ng dbng va xa hfli, bao gbm ca nhonff 
vin d& ciia m6i cOng d&ng ma vSn phong hoJc co sd v^t chSCt eda B C h o i c n h i trg dp hoJc nh f 
cung c^p cua cflng ty dong OTJ S6 (Community and soaetal factors, including those of each commumty 
in which offices or facilities ofthe benefit corporation, its subsidianes, and its suppliers are located)- vl mfli 
trUSng dia phUdng v i t o in c iu (The local and global environment); vi) l<ji i'ch n ^ n han v i dai h 
cua B C , bao g b m mgi lgi i'ch co dig tich iQy cho B C ca cac ki ho^ch di i h?in ciia no va kh-
n ing nhflng lgi ich n iy co chg dui?c phyc vy t6t nha't b6i sy dflc Ijp lien tyc cua B C m I ^ 
ter)n and long-term interats ofthe benefit corporation, including any benefits that may accrue to the I 
corporalionfiom its hng-tenn plans and the possibility that these interests may be best sensed by the ,-'!i 
independence ofthe benefit corporation); vu) kha n i n g eda B C Ai hoan thanh myc dich loi " h '"f! 
egng chung va bat ky myc dich lgi i'ch cflng cflng cy th^ n i o (The ability ofthe benefit co ^ 
to aaomplish tts general and any specific public benefit purpose). ''ation 

Ditu 301 (a)(2) Luj t M i u vfe cflng ty lgi ich. 



f tien cho bi t ky nhom cac ben hen quan cu the nao hon cac nhom khac, 
tril khi cd quy dinh die thil trong cac dieu le ciia c6ng ty." Cac chile danh 
quan ly khac cUng duoc yeu ciu cb nhflng xem xet tuong tu. Cac quy 
dinh nay d^ lai cho giam d6c mOt mdc dO linh hoat ldn. 

Khdng gidng nhu cac dao luat cil tri, muc dich cua phap lujt vS BC 
a trao cho CO ddng quyin yeu ciu giam dde xem xet mdt hoac cac loi i'ch 
phi tai chi'nh (non-financial interests). Hau hft Luat Miu BC quy dinh ring 
cac giam dde khdng cd nghia vu ily thac vdi cac ben lien quan" nhung 
cd ddng ciia cac B C duoc trao mdt quySn hanh ddng md rdng vdi Hinh 
01 td tung dac biet {benefit enforcement proceedings) ii thuc thi nghia vu bd 
sung nay ddi vdi ldi ich cua cac bdn hen quan.'= Do dd, BC dua vao cac 
cd ddng de hanh ddng nhtt la ben dildc liy nhiem cila cac nhdm liSn quan 
de bao dam phii hop vdi muc di'ch xa hdi va mdi trudng da cam ke't. 
2.5. Tilth ttiinh bach cAa cdng ty loi ich: bdo cdo loi ich lidng natn 

Yeu td cd ban thfl ba efla cae dao lflat BC la bao cao ldi ich hang 
nam [Annual Benefit Report - goi tat la ABRj. Ndi chung, ABR phai md 
ta, tudng thuat v'd: i) each thflc va pham vi ma BC theo dudi ldi ich cdng 
cdng chung va loi ich cdng cdng cu th^ b^t ky trong nam; ii) nhflng trd 
ngai efla viec tao ra eac ldi ich cdng cdng chung hoJc Cfl the; iii) danh gia 
viec thuc hien mflC dich xa hdi va mdi trudng efla eae BC.^^ Theo Lflit 
Miu, cac BC dfldc ydu ciu d^ gfli ABR eho mdi ed ddng trong vdng 120 
ngay k^ tfl ngay kft thfle nam tai chinh eua BC hoJc cflng thdi didm ma 
BC gfli bat ky bao cao hang nam khae cho c6 ddng. Trong hin hit cac 
tmdng hop, ABR gin nhit phii dflOc cdng khai tren trang website efla 
BC." ABR phai dfldc do ludng theo mdt sd tieu chflin efla bSn thil ba 
dde l}p, dfldc lfla ehon bdi Hdi dftng qnan tri {Board of directors). 

Cic quy djnh trdn nhSm ngSn ngfla viee lam dung dia vi phap l-f efla 
mdt BC de vu ldi, bang each cung cip cho ngUdi deu dung va edng chflng 
mdt phfldng tien Ai danh gia hdn mdt doanh nghiep cd thflc hien dflng 
dia vi phap ly efla nd vdi tfl each la mdt BC hay khdng ABR eflng eho 
phep danh gia h i ta Sflit xa hdi, mdi trfldng efla BC de cae co ddng cd the 
nhin nhin ke't qfli thfle hidn nhiem vu efla cac giam dde. Mat khac, gia 
tn xa hdi, mdi trfldng efla mdt BC trong viec tao ra "ldi ich cdng edng 
chung" hay "ldi ich edng edng eu thi" se khdng dudc de dang nhin thiy 
til nhiing bao eao tai chi'nh nhu nhflng cdng ty kinh doanh thdng thfldng. 
Yeu ciu do ludng tac ddng xa hdi efla BC dua trdn tien chuin efla ben 

Diiu 301 (a)(3) Luit Miu v5 cOng ty loi icli. 
Di6u 301 (d) Lujt Miu vt c6ng ty loi ich 
DiSu 305 (a) Luat MIu vS cong ty ldi icli. 
DiSu 401 (a) Luit Miu »S cOng ty loi ich. 
DiSu 402 (a) (b) (c) Lujt Miu v'e cOng ty \<>i i'ch 
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thfl ba bao ddm ring nhiSfl each tidp cin khac nhafl dd'i vdi hoat ddng 
kinh doanh xa hdi cd the dflOc danh gia, so sanh va chim d i t o cung nhau. 

Luat Miu da xae dtnh tieu chuin ben thfl ba nhSm ngan chJn xung 
ddt ldi ich phat sinh khi cac edng ty ban hanh cac tidu chuin efla ndng 
minh hoJc sfl dung tidu ehuan cd ldi cho nunh hen quan de'n ngan 
nghd kinh doanh efla BC. DiSu 102 Lujt Mau giii thi'ch "tieu chuin 
eua ben thfl ba" la mdt tidu chuan duoe cdng nhin de xac djnh, bao cao, 
danh gia hieu qui mdi trfldng va xa hdi efla cdng ty BC va phai thoa 4 
tidu chi gdm toiin di^n, dde Idp, dting tin cdy va minh b^ch." DiSfl dang chfl 
y la ehinh phfl khdng cd vai trd trong vide xac dfnh heu mdt tieu chuan 
efla ben thfl ba da duoe chon cd duoc chip nhin hay khdng hojc hdu 
BC ed dap flng muc dieh efla BC cua minh dd tao ra mdt tac ddng tich 
ale dang ke hay khdng. Dftng thdi, phip luit BC khdng ydu ciu mdt 
BC sfl dung bat ky tidu chflin bSn thfl ba cu thd nao dd chuan bj b io 
cao loi ich hang nam. 

3. l idn hd vdi phap luat vfe doanh nghidp xa hOi 6 Vidt N a m 
3.1. VS mifC dich oia doanh nghiSp xd hdi theo Ludt Doanh nghi&p ndm 2014 

Didu 10 Luat Doanh nghidp (LDN) nam 2014 quy dinh: "DNXH 
CO muc ti^u hocit ddng nhdm gidi quy^t vdin M xd hdi, mdi truitng in hi ich cdng 
d'dng". ̂ '^ Thd nhflng, LDN nam 2014 va eac van b in qny pham ph ip 
luit khac khdng giai thich cu thd "giai quydt v in di xa hdi, mdi trfldng 
vi ldi I'eh edng dftng" hay "mue tidu hoat ddng" efla D N X H la nhfl 
the nao. Tfly nhidn, khi qny djnh v i "Cam kd't thfle hidn mue tieu xa 
hdi, mdi trfldng" eua D N X H , khoin 4 Didu 5 Nghi dinh sft 96 /2015 / 
ND-CP ngay 19/10/2015 efla Chinh phfl quy dinh chi tidt mdt sd di iu 
cua LDN cd hfldng dan: "cam kit thiic hi^n miiC tiiu xd hdi, mdi trttdng ctiia 
doanh nghiip xd hdi dttdc Idp theo mdu vd phdi bao gdm cdc niii dung sau ddy: 
a) Cdc vdn d'i xa hdi, mdi tru'ong; phuong thtic md doanh nghiip du dinh thuc 
hiin nham gidi quyit vdn d'i xd hdi, mdi trubng dd; h) Th'di han thtfc hiin cdc 
hoat ddng nhim muc tiiu gidi quyit cdc vin di xd hdi, mdi tru'ang; c) MiXc tj U 
phin tram (%) loi nhudn gitt lai hang nam duac tdi dau tu digidi quyit vdn di 
xd hdi, mdi tru'ong". Nhfl viy, phap Iflit Vidt Nam khdng true tiep giii 
thich mflc tidfl xa hdi, mfti tnidng efla D N X H ma de cho D N X H tfl 
xac dinh, thftng qua vide lua chon vin d i eu thd v i xa hOi, mdi trudng 

'* Dieu 102 Lujt MSu vi cflng ty loi ich. 
" DiSu 10 LDN nam 2014 quy djnh: "Tifiu clri, quySn va nghia vu ciia doanh nahiSo - K 

1. Doanh nghidp xa hfli phai dap Ung cac tieu clii sau day; ^ ^^ ^ ' 
a) La doanh nghiep duipc dSng ky thanh lip theo quy djnh c^a Lujt nay; 
b) Myc tifiu hojt dgng nhim giai quy^t van dfe xa hiji, mfli trubng vi lgi ich cflng dh 
c) SOf dung it nhat 51% t6ng lgi nhujn hkng nSm cila doanh nghidp d^ cai diu lu \A^' L 
hien myc tiSu xa hgi, mfli trUcing nhu da ding ky ""̂  '̂ "̂ '̂  



d^ giai quydt; phuong thflc va thai han d i thflc hidn- eflng nhfl tf Id 
loi nhujn danh dd giii quyft vin d i xa hdi, mdi trudng dd Nhfl viy 
phap lu4t Vidt Nam khftng n i u ra mftt dinh nghia cu thd v i mue dich 
ciia D N X H nhfl phap luit BC efla Hoa Ky. Thdng tu sd 04/2016/ 
TT-BKHDT ngay 17/5/2016 efla Bd trfldng Bd K i hoach va Diu tfl 
quy djnh cac bidu miu van ban sfl dung trong ding ky DNXH theo 
Nghi djnh s6 96 /2015 /ND-CP giii thich cum tfl "vin di xa hdi, mdi 
toldng"'" la "iniiu td cdc vdn di bit cip vi xa hdi, mdi tmOng ma doanh 'nghi(p 
mong mudn giii quyit thdng qua cdc hoat dting kinh doanh". Bidu miu sft 1 
con ydu ciu nha d iu tu n iu phudng thflc giii quyit eac vin di xa hdi, 
mdi trudng ma D N X H lfla chon theo dndi, vdi goi y la "mitu ti cdclt 
thic, phuang thitc kinh doanh ma doanh nghiip du kiin tiin hdnh, nhu: sdn 
phdm, dich vu Id gi, doanh thu din tU ddu? Co thi nlu cdc chi si kinh ti, xi 
hdi, mdi tniang (dinh ti'nh/ dinh luang) du kiin dat duoc. Niu nhom dii tutjng 
hudng lai. L-jgidi tt}i sao hoqt d(ng kinh doanh cita doanh nghiip ki gop phdn 
gidi quyit cdc vi'n di xd hdi, mdi tru'ong nhu miiu td..," 

Nhfl viy, phip Iflit Vidt Nam ed each tidp cin khac vdi phap Injt 
Hoa Ky. Phip luit Hoa Ky dit trong t im vao viec bit buftc cic BC tayen 
bd "tao ra ldi ich cdng cdng ehung", dftng thdi giai thich cum tfl nay, 
trong dd xic dinh "tic dftng ti'eh cflc hflfl hinh" ma BC mang lai eho xa 
hdi, mdi trfldng trdn binh didn "tdng th i" va cho phep BC ehon mftt "ldi 
ich cdng cdng eu thd". T ie dflng efla vide chfl trong qny djnh va giai thieh 
muc dieh "loi ich eftng eftng chung" la ng^in chin tinh trang DNXH 
lam dung phip luit d i thflc hien trach nhiim xa hfti mdt each hinh thfle 
igreentvashing).^^ Nifl khftng qny dinh chit che vi mnc di'ch "loi i'ch cdng 
cdng chflng", mftt eftng ty co th i dit ten cho mdt mue dieh "loi ich cdng 
cdng eu thi" hep (chang han, lip ra dfl an Udn kit vdi ndng din di tao 
ra vtir^ ngnydn hiu va tidfl thu ndng sin eho ndng din) nhflng vin tidn 
hanh cac viec lam khic di ngUOe lai vdi "loi ich cdng edng chung" (vi 
du: xa nude thii dftc hai ra sdng 6 phia sau nha miy). Didu nay se lam suy 
ydu muc tidu va ldi hfla efla D N X H v i tao ra ldi ich ehung cho xa hdi va 
mdi tmdng. Trong khi dd, phip luit Viit Nam tip trung giai thich "vin 
di xa hfti, mfti trfldng cu thd" ma khftng cd quy dinh ehi tidt hoac ed cic 
giii thich cin thift vd muc tiiu hoat dOng chung efla DNXH "nhim giai 
quyit vin di xa hfti, mfti Onldng vi loi ich eftng ddng" la nhu the' nao. 
Cach tidp cin efla phap Iflit Viet Nam khftng khac phuc dudc md'i lo ngai 
n i phap luit Hoa Ky d i du hdu la D N X H cam kft va thuc hien cae "loi 
ich cdng eOng chung" mdt cich gii tao, vu loi. 

Bî u mSu sfi i- Cam k^t thuc hi^n muc deu xa hOi, mCi tnI6ng, 
"Greenwashing" la m^t thu|t ngU mia mai cho 6nh tiang thyc hi$ii ttach nhicni 
tinh hinh thiic. 
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Viec LDN nam 2014 trao cho Phdng dang ky kinh doanh thuftc So 
K i hoach va Dau ni quyin quyit dinh mftt ehfl thd cd dflOc thanh 1»P v ' 
M each la D N X H hay khdng, cflng tao ra nhflng bit elp. Dd bac bo hay 
chip nhin ydu eau cip giay chflng nhin D N X H thi vin di 1 " ^ " ' ' " ^ 
hang difl la CO qflan ding ky kinh doanh cip tinh phii dinh gia tinh hop 
phip va khi thi cua cam kft thue hien muc tieu xa hfti, mfti trfldng trijng 
hft so ding ky rhanh lip D N X H . Sfl Mng ning efla cO qnan nay fl-ong thoi 
gian qna^ da phin anh nhn ciu cin lam ro eae tidu chi d i danh gia cam 
k i t thue hien mue tieu xa hdi, mfti trudng ma didu nay bat diu til vide lam 
ro "mue dieh cua D N X H " trong phap luit. 

M}t khie, phap luit Viit Nam khdng cd quy dinh nao bit budc cac 
"muc tidu boat ddng chung" hay "cac vi'n d i xa hdi, mdi trfldng cfl thd 
eua D N X H phii duoc ghi vao trong diiu l i gidng nhu phip luit Hoa Ky 
quy dinh. Nhu da phin n'ch, diim miu chdt de mftt ehfl thd vl lOi nhujn 
mud'n trd thanh D N X H la trong qna tnnh ra qnyit dinh, chfl thi do phii 
xem xet loi ich efla cic bin hin quan ngang bing vdi viic ting ldi nhuin 
eho cd ddng, chfl khdng chi bio ve lOi ich efla c6 dftng, ehfl sd hflfl, nhfl 
mftt chfl thi vi ldi nhnin thftng thfldng. Van d i nay dfltpc phip luit Hoa 
Ky thao gd. Theo A6, tit ca cic BC phai ki t hop mdt muc dich xa hfti vao 
diiu le. Vide bat buftc thi hiin mue dich x i hfti efla D N X H trong diiu 
le (dugc vi nhu la "Hiin phap efla eftng ry") se b io dam sfl minh bach va 
mflc dd thuc thi cao hon bdi diiu l i ed gia tri phap ly nhfl phip luit va 
duoe edng khai cho nhidu dfti tfldng. 

Muc dich efla BC (va muc dich efla D N X H ndi ehung) eung d i tao 
ra cic cudc tranh luin sdi nfti d Hoa Ky hdn quan v i cac quy dinh efla 
Luit Miu BC. Giio sfl lflat hoc Mark J. Loewenstein eho ring quy dinh 
vi diiu khoin "loi ich edng eftng ehung" trong Luit Mifl BC la mdt qfly 
dinh phi thue t i va xung dot trong mdt BC.- ' Ong cho ring, trong thilc 
t i , sd cdng ty ed khi nang "tao ra tie ddng ti'ch cflc" dd'n mdi trfldng la 
rat it (vi dfl, cdng ty vi sinh mdi trfldng ehflydn don dep rac thii). Trong 
khi dd, ngay ca nhflng cdng ty dfloc danh gia l i "xanh" nhit cflng gay ra 
nhflng inh hudng din mdi trfldng vi thii ra khi carbon, sfl dung ngnydn 
hen khftng the tai tao... Mat khae, tie gii nay eflng nhin xet, lot ich i 
trfldng va xi hfti trong nhidn trfldng hop la khdng thi dftng hanh 
triit tidfl lin nhan. Vi du, mdt nha miy ddng efla thi tdt eho mdi trudn 
nhung dem lai nhflng h i luy nhat dinh cho xa hdi nhfl ngfldi lao dd ^ 
mat vide lam, nha enng cip mit dfti t ic . . . Chinh vi viy, theo tie gii M k 

" Khanh An. "Vang tioanh nghidp xa h^i do lung tdng vS thti Ujc". Bdo Bm tu 20lfi h 
baodautu.vn/vang-doanh-nghiep-xa-hoi-do-lung-tung-ve-thu-nic-d51666 ht^.i ' ""P-''^ 
ngay 10/3/2018 ' "• ""Y cjp 

^ Mark J. Loewenstein, tidil, tr. 4. 
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J. Loe-wenstein, khdng th i cd mdt BC vfla theo dndi "mdt loi ich cdng 
cdng cu th i " lai vfla tao ra mftt tdc ddng tich cue ddn mdi ttUdng, mie dfl 
cac ldi ich edng eftng cu th i la ri't ding gia.--̂  

Khic phuc linh tirang tirdn, eae dao lujt v i BC efla bang Delaware va 
Colorado quy dinh ring mftt BC "la mdt cdng ty vt loi nhudn ... nhdm tao ra 
mit ldi ich cdng cdng hoic cdc lai ich cdng cdng va hoat ddng mdt cdch cd trdch nhiim 
vi bin vitng".^^ "LOi i'eh edng cdng" duijc dinh nghia la "mdt tie ddng n'ch 
Cllc {hoic gidm thiiu cdc tdc ddng tiiu cm) ddi vdi mdt hoic nhiiu chu thi, 
cdng dftng hoic loi ich v i nghd thuit, tfl thien, vin hda, kinh t i , giio due, 
mdi ttudng, y t i , tdn giio, khoa hoc hay eftng nghe.' ' Tic gii cho ring 
LDN nim 2014 ed th i tii'p thu nay vin di nay di quy dinh vi "mflc tiiu 
hoat ddng" efla D N X H . Vdi y nghia dd, muc tiiu hoat ddng efla DNXH 
quy dinh tai d i im b, khoan 1 Didu 10 LDN nam 2014 cd thi sfla thanh 
"nhim tao ra (cdc) lgi ich cdng cdng mdt cdch co trdch nhiim va bin vttng". 
3.2. Trdch nhiim ciia Gidm dd'c trong doanh nghiip xd hdi theo Ludt 
Doanh nghiip ndm 2014 

DNXH Vift Nam thuc hidn dang ky doanh nghidp theo thfl tue va 
hb sd tuong flng dfti vdi tflng loai hinh doanh nghidp quy dinh tai LDN 
nam 2014, dftng thdi cd cd can tft chflc nhfl eae doanh nghiep thdng 
thiidng. Ngoai Di in 10 (qfly dinh v i tiiu ehi, qnyin va nghia vu efla 
DNXH) thi cie diiu khoan khic efla LDN nam 2014 eflng dflOc ip dung 
cho DNXH Viit Nam. Sny ra, D N X H vfla phii bao dim thfle hidn cic 
tieu chi efla D N X H 6 Diifl 10 dftng thai vfla phai thflc hidn cac nghia vu 
khic cua co qflan qflan ly trong mdt doanh nghiip thdng thfldng d cae 
diiu khoin khac efla LDN nam 2014. Don cfl, diim a khoan 1 Diiu 71 
LDN nim 2014 quy djnh tirich nhiem cua Chfl tjch Hdi ddng thanh vidn. 
Glim dde, Tdng giam dde, ngUdi dai dien theo phap luit, Kiim soit vien 
va ngudi quan ly khac la: "thtitc hiin cdc quyin va nghta vu duac giao mdt cich 
Imng thuc, cin trong, tit nhit nham bdo ddm lgi ich hap phdp tii da cAa cdng ty". 
Cau hdi dat ra la "loi ich hop phap tdi da efla edng ty" la ldi ieh gi, li eiia 
ci ddng, efla thanh vidn, efla chfl sd hflfl hay loi ich vi xa hdi, mdi trfldng 
mil DNXH theo dfldi. Tfldng tfl, qfly dtnh tai didm b khoin 1 Diiu 71 
LDN nSm 2014 budc eic ehfle danh qflin ly: "tmng thinh vdi loi ich cia 
ang ty; khdng sit dung thdng tin, hi quyit, ca hdi kinh doanh cita cdng ly, khdng 
km dmg dia vi, chiic vu vi sti dung tii sin ciia cdng ty ditu lgi hoac phuc vv ¥ 
ich dia ti chtic, cd nhdn khde". Vin di ein xae djnh "td ehflc, ci nhan khac 

Mark J. Loewenstem, tldd, tr. 5. , j u •<; ., &, owft 
Bi8„ 362 (a) Dao lult c6„B ty loi Ich cOng cOng eda bang Delaware tjuy dinh .i 'l''-P'J 
»T»«m... *«< i> tnt'ftlt^f V"i«« ' pM" l^-f » '?"«" ' < « * ' ""'' " °'"" ' 
and sustainable manner". 
DiJu 362 (b) Dao lu^t cflng ty liji ich c6ng cOng cua bang Delaware 
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Viic LDN nam 2014 ttao eho Phong ding ky kinh doanh 'huO'^ 
Kd hoaeh va D i u nl quyin quyit djnh mdt ehfl thi eo duoc thanh lap 
tu each la D N X H hay khdng, eflng tao ra nhflng bit cip. D i bac bo y 
chip nhin ydfl cifl cip giiy chflng nhin D N X H thi vin di qummng 
hang diu la ca quan ding ky kinh doanh cip tinh phii dinh gia tinh n . p 
phip v l khi thi efla cam kft thfle hien mflc tien xa hdi, mdi ttfldng ttong 
hft so ding ky thanh lip D N X H . Sfl Iflng tiing cua CO quan nay trong thdi 
gian qua'^ di phan inh nhfl elu cin lam rd eic tiiu ehi di dinh gia cam 
ki t thflc hien muc tieu xa hfti, mfti ttaldng ma didu nay bit diu ttt viee lam 
rd "muc dich efla D N X H " trong phip luit. 

Mat khac, phip luit Viit Nam khftng cd qny dinh nao bat buftc eac 
"muc tieu boat dftng chung" hay "cie vin dd xi hfti, mdi midng eu thi^ 
efla D N X H phii dUOc ghi vao trong diiu le gidng nhfl phip luit Hoa Ky 
quy djnh. Nhu di phin ti'eh, didm miu chdt dd mdt ehfl thi vi loi nhuin 
mndn ttd thanh D N X H la ttong qna ttinh ra qnytt djnh, ehfl thi do phai 
xem xet loi ich efla cic b in h in qnan ngang bing vdi viic ting loi nhu in 
eho eft ddng, chfl khdng chi bio vi loi ieh cua ed ddng, ehu sd hflfl, nhfl 
mdt chfl thi vi lOi nhuin thdng thfldng. Vin di nay dflde phap Iflit Hoa 
Ky thao gS. Theo do, tit ca eae BC phii kit hop mftt muc dieh x l hfti v io 
diiu le. Viec bit budc th i hidn muc dich xa hfti efla D N X H ttong didu 
le (duoc VI nhfl la "Hiin phap cua eftng ty") si bio dam sii minh bach va 
mflc dd thuc thi cao hon bdi diiu l i ed gii tri phip ly nhfl phip luit va 
dfldc cdng khai cho nhiin dd'i tfldng. 

MflC dieh efla BC (va mue dich efla DNXH ndi chnng) eflng di tao 
ra cic cnftc tranh Inin sdi ndi d Hoa Ky lidn qnan v i cic qny djnh cua 
Luit Man BC. Giao SU luat hpc Mark J. Loewenstein eho ring quy djnh 
v i diiu khoan "lOi ich cdng edng chung" trong Luit Miu BC la mftt quy 
djnh phi thflc t i va xflng ddt trong mdt BC.--* Ong cho rang, ttong thflc 
t i , sd cdng ty ed khi nang "tao ra tic ddng ti'eh cflc" d in mdi trfldng l i 
ri't it (vi du, cdng ty vd sinh mdi trfldng chnyin don dep rae thii). Trong 
khi dd, ngay ci nhflng cdng ty duoc danh gii la "xanh" nhi t cflng giy ra 
nhflng inll hfldng ddn mdi ttfldng vi thai ra khi carbon, sfl dung ngnydn 
hifl khdng th i tii tao... Mat khie, tic gii nay eflng nhin xet, loi ich mdi 
trfldng va xa hdi ttong nhiiu trfldng hop la khdng th i d&ng hanh ma 
tiitt tiiu lin nhau. Vi du, mdt nha may ddng efla thi tftt cho mfti trfldng 
nhflng dem lai nhflng hi luy nhit djnh cho xa hfti nhu ngfldi lao dftng 
mit viec lam, nha cung cip mit ddi t ic . . . Chinh vi viy, theo tie gia Mark 

" lOiSnh An. "Vang doanh nghiep xa hOi do liing tdng v'e thd tyc", Bdo Ddu tu. 2016. http-// 
baodautu.vn/vang-doanh-nghiep-X3-hoi-do-lung-nmg-ve-thu-mc-d51666.html tmv cin 
ngay 10/3/2018. ' ^ -P 

" MarkJ. Loewenstein. tldd. tr. 4. 



J. Loewenstem, khdng d i i eo mftt BC vfla theo dudi "mftt lpi ich eftng 
c«ng eu th i" lai vfla tao ra mdt tdc ddng tich cue din mfti ttudng, mae dfl 
cac loi i'eh eftng cting eu th i la ri't ding gi i . " 

Khie phuc dnh trang ttin, cie dao luat v i BC cia bang Delaware va 
Colorado quy djnh ring mdt BC "la mdt cdng ty vt lgi nhudn ... nhim tao ra 
mit igi ich cing cdng hode cdc lgi ich cdng cdng va hoift ddng mdt cdch cd trdch nhiim 
va bin vttng".^' "Loi ich cdng eftng" dU(3c djnh nghia la "mftt tae ddng ti'ch 
cue {hoic gidm thiiu cdc tdc ddng tiiu cue) ddi vdi mftt hoac nhiiu chfl thi, 
cdng dftng hoac ldi ieh v i nghe thuit, ttt tben, van hoa, kinh ti, giao due! 
mdi naldng, y td, tdn giio, khoa hoe hay cdng nghe.' ' Tie gia eho rang 
LDN nim 2014 ed th i tiip thu nay vin di nay d i quy djnh vi "mue tiiu 
hoat dftng" efla D N X H . Vdi y nghia dd, muc tiifl host ddng efla DNXH 
quy dinh tai di im b, khoin 1 Di iu 10 LDN nim 2014 cd thi sfla thanh 
"nhim t^o ra (cdc) lgi ich cdng edng mdt cdch cd trdch nhiim va bin vttng". 
3.2. Trdch nhiem cita Gidm A6c trong doanh nghiip xd hoi theo Lu^t 
Doanh nghiip ndm 2014 

DNXH Viet Nam thflc hien dang ky doanh nghiip theo thfl tuc va 
hb sd tuong flng ddi vdi tflng loai hinh doanh nghiep quy dinh tai LDN 
nam 2014, dftng thdi cd co ciu tft chflc nhfl cac doanh nghiep thftng 
thfldng. Ngoai Didu 10 (quy djnh vi tiiu chi, quyin va nghia vu efla 
DNXH) thi eac diiu khoan khae efla LDN nam 2014 cflng duoc ap dung 
cho DNXH Vift Nam. Suy ra, D N X H vfla phai bio dim thflc hien cic 
tiiu chi efla D N X H d Diifl 10 dftng thdi vfla phii thuc hien cac nghia vu 
khac cua cd qflan quin ly ttong mftt doanh nghiep thdng thfldng d cie 
diiu khoin kliac efla LDN nam 2014. Don cfl, diim a khoan 1 Diifl 71 
LDN nim 2014 quy dinh trich nhi im efla Chfl tjch Hdi ddng thanh vidn, 
Giam dftc, Tdng giam dftc, ngfldi dai dien theo phip Inat, Kiim soit viin 
va ngfldi quin ly khie la: "thuc hiin cdc quy'in vi nghia vu dugc giao mdi cdch 
tmng thuc, cdn trgng, tit nhit nhim bio dam lgi ich hgp phdp tii da ctia cdng ty". 
Ciu hdi dit ra la "loi ich hop phip tdi da efla cdng ty" la loi ieh gi, la efla 
c6 ddng, efla thinh viin, efla chfl sd hflu hay loi ich v i xa hdi, mfti trfldng 
ma DNXH theo dfldi. TUOng tfl, qny djnh tai diim b khoin 1 Diiu 71 
LDN nim 2014 bfldc cic chflc danh quin ly: "tmng thdnh vii lai ich ctia 
cing ty; khdng sit dung thdng tin, bi quyit, eg hit kinh doanh aia cdng ty, khdng 
km img dia vj, chtic vu va sil dung tai sdn cia cdng ty ditu lgi hoac phuc vu lgi 
idt ciia ti chtic, cd nhdn khde". VJn di can xie djnh "tft chflc, ea nhin khic" 

MatkJ. Loewenstem, tldd, tt. 5. „, ^ ^ 
Bitu 362 (a) Dao luat cOng ty 1(11 (ch cOng c«ng ctia bang Delaware quy dmh; o djor-ptajit 
»rp.«n-o».. fci is midcd U product d public kmjit or ptjMic bttiifis d„d to operate in « ttspousMe 
andmtaindble manner" 
DiSu 362 (b) Dao lu^t cOng ty loi ich cOng c^ng cua bang Delaware 



TAP CHi KHOA H . 

Viec LDN nam 2014 trao cho Phong dang ky kinh doanh thuOc Sd 
Ke hoach va D^u tU quy^n quy^t dinh m6t chii th^ cd duOc thanh lap vdi 
tu each la D N X H hay kh6ng, cOng tao ra nhdng Mt cap. Bi bac bo hay 
ch^p nhan y6u cfiu cip giay chi5ng nhan D N X H thi v^n dfe quan trong 
hang d^u la cd quan dSng kf kinh doanh c^p tinh phai danh gia rinh hdp 
phap va kha thi cvia cam k^t thi^c hien muc ti6u xa h6i, mdi tnidng trong 
hd sd dang ky thanh lap D N X H . Sy lUng tung eda cd quan nay trong thdi 
gian qua^^ da phan anh nhu cau cin lam rd cac ri^u chi d^ danh gia cam 
k^t thnc hiSn muc tifiu xa hdi, mdi tnidng ma difeu nay bdt d^u ttt vi^c lam 
rd "muc di'ch cua D N X H " trong phap luit. 

Mat khac, phap luat Viet Nam khdng cd quy dinh nao hit budc cac 
' 'myc tieu hoat ddng chung" hay "cac v4'n d'd xa hdi, mdi trttdng cu th^" 
ctta D N X H phai dttdc ghi vao trong difeu IS gidng nhtt phap lu^t Hoa Ky 
quy dinh. Nhtt da phan tich, di^m m5!u chdt d^ mdt chtt th^ vi ldi nhuan 
mudn trd thanh D N X H la trong qua trinh ra quy^t dinh, chtt th^ dd phai 
xem xet ldi ich cua cac ben hen quan ngang bang vdi viec tang ldi nhu^n 
cho c6 ddng, chtt khdng chi bao ve loi ich cua cd ddng, chtt sd httu, nhtt 
mdt chtt th^ vi ldi nhu^n thdng thudng. V^n dfe nay dttdc phap luat Hoa 
Ky thao gd. Theo dd, t^t ca cac BC phai kfet hdp mdt muc dich xa hdi vao 
difeu lfe. Vifec bat budc thfe hien muc di'ch xa hdi ctta D N X H trong difeu 
le (dttdc vi nhtt la "Hifen phap ctta cdng ty") se bao dam stt minh bach va 
mttc dd thttc thi cao hdn bdi dieu le cd gia tri phap ly nhtt phap lu^t va 
dttdc cdng khai cho nhifeu ddi tndng. 

Muc dich ctta BC (va muc di'ch ctta D N X H ndi chung) cung da tao 
ra cac cudc tranh luin sdi ndi d Hoa Ky Hfen quan vfe cac quy dinh ctta 
Luat Mau BC. Giao sU luat hgc Mark J. Loewenstein cho rang quy dinh 
vfe difeu khoan "ldi ich cdng cdng chung" trong Luat Miu BC la mdt quy 
dinh phi thttc tfe va xung ddt trong mdt BC.^^ Ong cho rdng, trong thuc 
tfe, sd cdng ty cd kha nang "tao ra tac ddng tich cttc" dfen mdi trttdng la 
r^t it (vi du, cdng ty ve sinh mdi trttdng chuyfen don dep rac thai). Trong 
khi dd, ngay ca nhttng cdng ty dttdc danh gia la "xanh" nh^t ettng gay ra 
nhang anh httdng dfen mdi trttdng vi thai ra khi carbon, stt dung nguyen 
hfeu khdng thfe tai tao... Mi t khae, tac gia nay ettng nhan xet, loi ieh mdi 
trttdng va xa hdi trong nhifeu trttdng hop la khdng thfe ddng hanh ma 
triet tifeu lan nhau. Vi du, mdt nha may ddng etta thi tdt cho mdi trttdng 
nhttng dem lai nhttng he luy nha't dinh cho xa hdi nhtt ngttdi lao ddng 
m^t vifec lam, nha cung cap mit ddi tac... Chinh vi vay, theo tac gia Mark 

^̂  Khanh An, "VSiig doanh nghidp xa hOi do lung cilng v'e tht eye", Bdo D'du tu, 2016, http:// 
baodautu vn/vang-doaiih-nghiep-xa-hoi-do4ung-tuiig-ve-thu-tuc-d51666.html, truy cap 
ngay 10/3/2018 

" MarkJ. Loewenstem, tldd, tc. 4. 

http://


J. Loeweiistdil, khftng t h i co mftt BC vfla theo dufti "mftt Ifti ich eftng 
eftng Cfl th i Isa Vila tjo ra mftt tdc ddng tieh em d in mfti ttfldng, mic dfl 
cac Icli ieh eftng eftng cu th i la tit dang gia." 

Khic phue tinh trang trin, eac dao luslt v i BC cua bang Delaware va 
Colorado quy dinh ring mftt BC "la mdt cdng ty v'i lai nhuin ... nhdm too ra 
mgt lot ich edng Ong hode cdc lgi ich cdng cdng vi hocit dgng mdt cdch eo trdch nhiim 
vi b'in vttng".^•^ "Lot i'ch eftng cibng" dfldc djnh nghia la "mftt tic dftng tieh 
Cflc {hoic gidm thiiu cde tdc ddng tiiu cue) dfti vfti mftt hoJc nhiin chfl thi, 
Ong dftng hole l(?i ich v i nghi thnit, tfl thiin, van hda, kinh t i , giio dflci 
mfti naldng, y t i , tftn giio, khoa hoe hay eftng nghi.^' Tic gia cho ring 
LDN nam 2014 cd th i tiip thu nay vin di nay di qny dinh v i "myc tiiu 
boat dftng" efla D N X H . Vdi y nghia dd, muc tiiu hoat dftng efla D N X H 
quy dinh tai di im b, khoan 1 Di iu 10 LDN nam 2014 co thi sfla thanh 
"nhim too ra (cdc) lgi ieh cdng cdng mdt cdch co trdch nhiim vi bin vttng". 
3.2. Trdch nhiim ciia Gidm Mc trong doanh nghiip xd hdi theo Ludt 
Doanh nghiip ndm 2014 

D N X H Viit Nam thflc hiin ding ky doanh nghiip theo thfl tflc va 
hft so tfldng ling dfti vfti tflng loai hinh doanh nghiep quy dtnh tai LDN 
nim 2014, dbng thfti ed cd ein tft chflc nhfl cac ddanh nghiip thftng 
thfldng. Ngoii Diifl 10 (qfly dinh v i tiiu chi, qflyin va nghia vu efla 
DNXH) thi cac diifl khoin khae efla LDN nam 2014 eflng dflfte ap dung 
cho D N X H Viit Nam. Sny ra, D N X H -vfla phai bao dam thflc hiin eae 
tiiu chi efla D N X H 6 Diifl 10 dftng thfti -vfla phii thfle hiin eac nghia vu 
khic efla cd quan quan ly trong mftt ddanh nghiip thftng thfldng ft cic 
diiu khoin khac eua LDN n im 2014. Ddn cfl, diim a khdin 1 Diin 71 
LDN nam 2014 quy djnh trich nhiim efla Chfl tich Hfti dftng thanh viin, 
Giam dftc, Tftng giim dftc, ngfldi dai diin thed phip lujt, Kiim soit viin 
va ngufti quin ly khae la; "thttc hiin cde quyin vi nghia vu duge giao mdt cdch 
tmng ihm, cin trgng, tit nllit nhdm bdo ddm lgi ich hgp phdp tii da ctia cdng ty". 
Ciu hoi dat ra la "ldi ich hdp phip tfti da efla eftng ty" la ldi ich gi, la efla 
eft dftng, efla thanh viin, efla chfl set hflfl hay loi ieh vi xa hfti, mfti trfldng 
ma D N X H theo dnfti. Tfldng tfl, qfly dinh tai diim b khoin 1 Di in 71 
LDN nim 2014 budc eae ehflc danh qflin ly: "trung thinh vii lgi ich ctta 
cing ty; khing sii dung thdng tin, bi quyit, eg hdi kinh doanh ctia cdng ty, khing 
hm dung dia vt, chttc vu va sii dung tdi sdn eiia cdng ty di tu lgi hoic phuevu lgi 
ich etia tichm, cd nhdn khde". Vin di can xac dinh "tft ehfle, ea nhin khic" 

MarkJ. Loewenstem, lldd. tc 5. 
Di&u 362 (a) Dao luit c6ng ty lOi ich cOng c<5ng ctia bang Delaware quy dinh: "is ajor-profit 
corpotdtion .. that is intended to produce a public benefit or public benefili and to operate in d responsible 
dnd sustdindble manner". 
DiSu 362 (b) Dao lujt c6ng ty loi ich cflng c.?ng ciia bang Delaware. 
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d day la nhflng chtt thfe nao, ed phai la "cac bfen lien quan" nhtt ddi tac, 
khach hang, ngttdi tifeu diing, ngUdi lao ddng, cdng ddng dan ett ehiu anh 
httdng bdi boat ddng ctta doanh nghifep? Nfeu "ldi i'ch hdp phap tdi da etta 
edng ty" mau thuSn vdi ldi i'ch ctta cae bfen Hfen quan thi D N X H phai bao 
vfe lpi ich ctta eac ben hfen quan hay thttc hifen Difeu 71 nay? Tttdng tt^, 
nhflng nghia vy chung khae ctta cae chttc danh quan ly nhtt quy djnh t^i 
difem c va d khoan 1 Difeu 71 va khoan 2 Difeu 71 LDN ntoi 2014^^ ettng 
râ t khd bao dam giam dde cua D N X H thfle hifen dttdc stt mfenh xa hdi, 
mdi trfldng vi cdng ddng nhfl da cam kfet. 

Stt xung ddt phap lu^t nay xu^t phat ttt nguyfen nhan la Difeu 10 LDN 
nam 2014 chi dfe cap cac tifeu chi vfe khi'a canh kinh doanh {difem a khoan 
1) va khia canh xa hdi (difem b va c khodn 1), ma khdng dfe cap cac tifeu 
chi thudc khia canh quan trj ctta DNXH.^^ Trong khi dd, khia canh quan 
tri duoc cho la gittp gifl vttng ban chit xa hdi ctta D N X H , ma tifeu chi cdt 
ldi la bao ve loi ich ctta eac bfen Hfen quan. Difeu nay da dUOc phap luat Hoa 
Ky khde phuc bang each quy djnh thfem quyfen va trach nhiem bd sung 
eho giam d6c ctta BC la phai xem xet ldi ich ctta cac bfen Hfen quan trong 
qua trinh ra quyfet dinh. Trong khi dd, LDN nam 2014 khdng quy dinh 
quyfen han va trach nhifem rifeng {khac vdi ctta gjam dde etta doanh nghiep 
thdng thudng) cho giam dde ctta D N X H . 

Mat khac, cd y kifen cho rang vi mdt sd ly do dae thtt nen LDN nam 
2014 can tifep tuc ap dung hpc thuyfet gia tri cd ddng chtt khdng thfe theo 
dudi hpe thuyfet gia tri cac bfen Hfen quan.^^ Difeu dd ed nghia la giam dde 
ctta D N X H phai thttc hifen cac nghia vu ctta mdt giam dde thdng thttdng 
nhtt bao vfe lpi ich cao nhat ctta cd ddng, ddng thdi lai phai bao dam muc 
tieu xa hdi, mdi trttdng vi lpi ich cpng ddng etta D N X H nhtt quy dinh 
tgi Difeu 10 LDN nam 2014. Nhtt vay, D N X H phai bao dam quyfen lpi 
ctta hai "dng chtt" (masters) cflng mdt Ittc, la cd ddng va cac ben Hen quan. 
Tuy nhifen, day dfldng nhfl la mdt nhifem vu bat kha thi. 

Dfe giai quyfet bit cjp nay, tae gia kife'n nghj c^n phan dinh rd quyfen 

'̂ Khoan 1 Di6u 71 LDN nam 2014 quy dinh: "C/iri tjch H^i dbng thdnh viin, Gidm dde hode Tdng 
gidm dde, ngu'oi difi di^n theo phdp ludi, Kiim sodt m£n vd ngit'oi qudn If khde nia cdng ty cd trdch nhifm 
thdng bdo kjp th'oi, ddy dii, chi'nh xde cho cdng ty vi doanh nghifp md ho vd ngubi co hin quan cAa hp 
ldm chii sd hdu hode co cdphdn, phdn vdngop chi phdi (diim c), Quyin vd nghia vu khde theo quy dmh 
cHa phdp ludt vd Diiu U cdng ty (diim d) Khoan 2DiSu 71 LDN nim 2014 quy djnh: "Gidm die 
hode Tdnggidm dde khdng dupc tdng hiong, trd thudng khi cdng ty khdng cd khd ndng thanh todn dii cdc 
khodn nd din hgn". 

^^ Defoumy, J. & Nyssens, M "The EMES Approach of Social Enterprise in a Comparative 
Perspective", EMES Working Papers Series. 12/03, p. 9, http://eines.net/content/uploads/ 
publications/EMES-WP-12-03_Defouray-Ny5sens.pdf, truy c9p ngay 5/4/2019 

=' U Thai Phong - Va V3n Nggc, "Cac hgc thuydt vS myc dich ciia c6ng ty va vii?c ap dung 
chiing trong Luat Doanh nghidp d Vi$t Nam", Trang Tlidng tin diin tii Tap chi Ddn cbii vd phdp 
ludi. 2018, http.//tcdcpLmoj.gov vn/qt/tintuc/Pages/phap-kiat-bnh-te aEpx?IteniID=]04, 
tmy cip ngay 2/6/2019. 

http://eines.net/content/uploads/
http://http.//tcdcpLmoj.gov


han va trieh nhi4m efla giim doc trong D N X H vdi efla giim doe trong 
doanh nghi$p thftng thfldng. DiSfl nay dflde thfle hito bing each ban 
Mnh cic dftu lujt r i tag trong LDN d^ diiu chinh vi quyin va nghia vu 
efla eae ehflc danh qnin ly D N X H . Mpt trong nhflng nhiem vu efla cie 
diiu Iflit h6 sung nay l i qny dtnh giim d6e trong D N X H cd trach nhiem 
theo du6i muc dich cong eOng chung nhu D N X H di cam ke't, trong do 
phai b io vi ldi ich efla eae b6n h in qnan (chin su tic d6ng b6i boat d6ng 
efla DNXH), k^ ei c6 d6ng, thanh vien, ehfl sci hflfl. Con trieh nhiim 
efla giim d6c trong cic doanh nghiip thdng thfldng dfldc diifl chinh bdi 
cae diifl hlAt khac efla L D N ma chfl yifl la bao v i co ddng, thanh viin, 
chfl sd hflu va thu loi nhnin cho ho. 

3.3. Bdo cdo ddnh gid tdc ddng xd hdi ciia doanh nghiip xd hdi theo Lu4t 
Doanh nghiip ndm 2014 

Nghi dinh sd 96 /2015 /ND-CP qny dinh hang nam, D N X H nhin 
flfl dai, vito tro, tai trd phi i gfli cho Sd K i hoach va Diu tfl hoac co qnan 
qflin ly vito trd, tai trd thfldc Oy ban nhan dan cip tinh ndi D N X H co 
tru sd ehinh Bio eao danh gii tic ddng xi hdi ddi vdi cic hoat dOng ma 
doanh nghiip d i thflc hi in chim nhi t la 90 ngay k i tfl ngay ki t thflc nam 
tai ehinh- Tuy nhifin, viic ndp Bio eio nay chi bat budc ddi vdi trfldng 
hdp D N X H "nhin Uu dii, vien trd, tai tro", cdn trong eae ttfldng hdp 
khac, D N X H khdng phii thfle hi in nghia vu nay. Ddng thdi, khoan 3 
Diiu 10 LDN n i m 2014 quy dinh: "Ti chttc, ed nhdn dugc quy'in ylu cdu 
Si Kihoqch vd Biu tu hoic eo quan qudn l-f viin trg, tdi trg thudc Oy ban nhin 
ddn cip tinh nai DNXH ci tru sd chinh cung cip cdc thdng tin, bdn sao Bdo cdo 
ddnh gid ide ding xa hdi vd Vin bdn tiip nhin viin trg, tdi trg dugc luu gitt tai 
eg quan do. Si Ki hoach vi Ddu tu hoic eo quan qudn l-j viin trg, tai trg thudc 
ijy ban nhin ddn dp tinh ci nghta vu eung cip d'dj dtt vi kip th'di cic thdng tin 
theo ylu ciu cia ti chtic, cd nhin". Cic quy dinh nay gly khd hiiu vi thi 
hiin su budng long quin ly ddi vdi D N X H bdi le. Bio eio danh gia tic 
dftng xa hdi khftng chi nham danh gia ning lUe efla giim dde D X N H 
trong quan ly, diiu hanh D N X H thflc hi ta muc dich efla doanh nghifp 
ma cdn nh im cdng khai cho edng chflng v i hiin qua xl hdi ndi chnng 
efla D N X H . D o do, nd phii dfldc cdng bd eftng khai d i cie ehu thi hin 
quan ed co sd thuc hien quyin va nghia vfl efla minh, ddng thdi bao dim 
n'nh xic thuc, tinh minh bach trong viic thflc hien eic muc dieh tdt dep, 
phue Vfl edng dftng efla D N X H . Diy cflng la cd sd d i cie nha til trd, 
vito trd, nha difl w tin tfldng vao boat dftng kinh doanh vi x l hfti efla 
DNXH d i tiip tue tai trd, rdt vd'n. Do do, phap lflat cin yen ciu nioi 
DNXH phii cd nghia vu hoan thinh vi cdng bft cdng khai bio eao nay 
(trin trang web efla edng ty hoic gfli d in tflng ed ddng, trfl thdng tin bao 
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mat), chfl khdng yfeu c^u ea nhan, td chttc cd nhu c^u thi ttt hfen hfe vdi 

CO quan nha nttdc cd tham quyfen dfe xem bao cao. 

Theo khoan 2 Difeu 10 Nghi dinh sd 96/2015/ND-CP, Bao cao 

danh gia tac ddng xa hdi dttdc lap theo mtu va phai cd ndi dung sau day: 

a) Tfen, ma sd doanh nghifep; b) Cac khoan flu dai, vifen trO hoac tai trd da 

nhan dfldc; e) Cae hoat ddng doanh nghifep da thttc hifen trong nam; cac 

v^n dfe xa hdi, mdi trfldng ma doanh nghifep da giai quyfet; d) Cac ldi ieh 

va tae ddng xa hdi ma doanh nghiep da d^t dttOc va cae nhdm ddi tttdng 

dttdc httdng ldi tttdng ttng; nfeu rd cac sd lifeu chttng minh vfe tac ddng va 

ldi ich da dat dttdc (nfeu cd). So vdi eae yfeu c'iu vfe ndi dung ddi vdi ABR, 

Bao cao danh gia tac ddng xa hdi ddn gian hon vi khdng hit budc dfe cap 

dfen nhttng that bai va nguyfen nhan can trd D N X H thfle hien cac vin dfe 

xa hdi, mdi trttdng da cam kfe't nhtt quy djnh ctta phap luat Hoa Ky. Hdn 

nfla, cac bao cao nay khdng bat budc dttdc do Ifldng bdi mdt tieu chu^n 

dde lap ctta bfen thtt ba nao ca. Nfeu quy dinh nhtt vay, cac D N X H cd 

thfe ttt bao cao dtta trfen nhttng thdng sd hoac tifeu chu^n cd ldi cho doanh 

nghifep mien sao khdng vi pham difeu c^m ctta phap luat. Nhttng han chfe 

trfen eo thfe khifen cho D N 5 C H thifeu tmh trach nhifem va minh baeh, dan 

dfen khd goi vd'n ttt cac nha ^ u ttt xa hdi. D o dd, LDN nam 2014 can 

tifep thu kinh nghifem Hoa Ky trong vifec thifet lap mdt cd ehfe danh gia 

kfet qua hoat ddng ctta D N X H theo tifeu chuin ctta eac bfen Hen quan. • 
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