LUAT

KIEM SAT HOAT PONG GIAI QUYET
CAC VU AN DAN SU THEO THU TUC
RUT GON CUA TOA AN THEO QUY PINH
PHAP LUAT TO TUNG DAN SU VIET NAM

® NGUYEN TAI TUAN ANH

TOM TAT:

Co ch€ gidi quyét va 4n din sy theo thl e rit gon 1 chli truong ding din nhim thé ché
héa quy dinh cla Hi€n phdp nam 2013, ciing nhu niim trong Chién Wac cdi cdch tv phdp dén
niim 2020 cha Ban chdp hanh Trung vong Ding Viét Nam. Céc vu dn dan sy gidi quyét theo
thi tuc nit gon g6p phin bio vé quyén va Igi ich hgp phép. chinh ddng cia cdc chi thé: ti€l
kiém thdsi gian v chi phi 18 tung cho Nha nude va cic dudng sy, dap Ung vi ¢6 ¥ nghia thi€t
thye trong tinh hinh mai. Kiém s4t hoat déng chia Tda 4n trong cdc vy 4n dan sy theo thi we
rit gon cing djt ra nhifng y&u cdu méi khi cdc vu 4n dudc gidi quy&1 nhanh chéng nhung van
dim bdo ding Irinh ty, thii tye theo quy dinh ctia phdp luaL. Bai viél ndy sé 1ap trung phan
lich vé nhing vin d& sau: Phép luit vé hoat dong ki€m sdt cda Vién Ki€m st v6i nhitng vu
4n din sy theo thi tuc rit gon duge quy dinh nhu the nio”: Nhitg vuéng méc trong hoat
ddng ki€m sd1 nhitng vu dn dan sy dp dung thi tuc rit gon wén thyc t& 1a g1?. Tl d6 dua ra
phudng huéng nhim ning cao méu qua hoat ddng ki€m sdt cdc vu 4n din sy theo thi we nit
gon cia Toa dn trong thdi gian 16:.

Ti khéa: Ki€m sit, Toa dn. thd tuc rit gon, vu 4n din sy.

1. D3l van dé

Thudt ngit “Thi e rit gon™ trong phip ludt
TG tung din «f cic nude 13 mét thudt ngd phd
tién khong chi vdi cic quic ga theo hé thdng
phip ludtchiu Au luc dia. ma v61 ci cic quadc gia
6 didu kién Kinh €, viin héa xi ho1 tudng déng
vdv Viet Nam nhd Trung Quée. Thdi Lan. Hin
Qudk.... déu ¢6 nhing quy dinh vé thii tuc (8 tyng

it gon nay. Thudt nglr “Summary procedurc™
hay “Thu tuc rit gon™ ¢c6 th€ duge hicu 1 tha tuc
16m 13t nhim don @ian héa cdc trinh . tha e
thu 1y. xé1 xif théng thuéng. ducc si¥ dung d€ gidi
quy€tcdc vu dn din sy o6 dic didim chung la dan
gidn. o rang. gid tritranh chip khong 19 va cic
bén dudng sy thita nhiin trich nhiém clia minh,
nhim gid1 quyél vy dn mdt cich nhunh chéng
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nhumg vin dim bao ding quy dinh cua phip lugt
Nhu vdy, hoat dong Kiém ~dt cia Vién Kidm it
dude coi 13 mot trong nhing phuong thic quan
trong nhim dim bio cdc vu dn din sv theo tho
tue 1ot gon dude giis quyét theo ding quy dinh
ciia phdp ludt. ning cao hiéu qua hoat dong gidi
quyCt cdc vy dn dan s theo thil tue it gon coa
Toadn,

2. Quy dinh +é thii tuc rit gon trong gidi
quyét cdc vu dn din sy theo quy dinh ciia phdp
Tndt Viét Nam

Theo quy dinh tyi Bidu 317 Bé ludt TS wng
din sy (BLTTDS) ndm 2015, Toa dn gidi qu
vy dn theo thd e rdt gon khi c6 diy dd cde didu
ki¢n sau: (1) vy iin c6 tinh 1i€1don gidn. quan hé
phip 1 o ring. duong sy da thira nhin nghia
vu: tai héu. cifng e day di. bio dim dd cin
et d€ gidi quy€t vy dn v Toa dn khdng phdi thu
thdp ti lidu, ching cd: (2) Cic duong sy déu cé
dja chi ndsi eu trd. try «3 16 rang: (3) Khdng cé
ditdng s Cwni @ nude ngoii. tai sin tranh chip
G mrde ngodi. it wrusng hop dudng sy d nude
ngodi v dugng sur & Viét Nam ¢6 thoa thudn dé

nghi Toa din 2idi quyét theo thil e rit gon he
cile dudng sy did xudt iinh dude chifng et vé
quyén sd hitu hop phip thi sdn vi cé héa thuin
thdng nhat vé
quy€t cic vo dn din sy theo thi tue rdr gon
Khong qui 01 thdng (~o vdi thi we thdng thuding
13 04 thing
duge thu IV theo thi e nit gon khéng phii 1o
chife pluén hop xem \¢1 dinh gid chitng aif hoa
gidi. Phi¢n 10a s thim theo thi e rit gon do
Thim p
(khéng ¢o 1 thant ga cda Hoi thilm nhin dan).

vde xit 1y tai san. Théti han gidy

). Tha'm phin nghién cifu ho so vy in

an lién hanh thd we khat mae phién tda

Thim pliin nuén hanh hoa gidr theo quy dinh tai
Pidu 23V ctis BLTTDS 2015 Cic dudne su.
Kiém st vién Vien Kieém st cling ¢dp phai ¢6
mal G phién wa nét il thi we rut gon Trusng
hap Kicm satvicn ving matthi Hos ddng xéuy
Vi ién hinh xéa

Nhy vy, d¢ motvu dn din su dude 2idi guy ¢t
theo th we rit gon thi phii ddm bio y&u 0 guan
trong nhidt 13 tinh tiétcaa vu dn don gian. i

chirng cif day da ré rang Jam cin ed de |
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131 quyé€t vy §n mét cdeh nhant aie
nhung vin dim bio ding quy dinh ug.
Bdi trong qud trinh g.di QuyET v 0 thu e
rit 2on. néu ¢ chc tinh it s hicn
cie dudng si khdng thang nhat cin v b thu
thip thém tii liéu. chitng e hodac c.in thi€l tién
hanh gidm dinh: cdn xdc dinh gid 131 ~an néu ciic
duang sy Khong théng nhit v& gii cin ip dung
bién phdp khin cd’p tam thai: phit sinh ngudi ¢o
quyén Igi, nghia vu hién quan: phit sinh yéu ciu
phin 18 hoiic yéu ciu ddc ldp: phit sinh dong sy
e tri & nude ngodi md cdn phii thye hién dy
thiic e phdp. thi Toa dn co quyc"n ra quy€t dinh
chuy@n vy dn sang gidi quyét theo thd tuc théng
thudng'. Trudng hgp chuyén vu dn sang gidi
quyét theo thd tuc thong thudng thi thdi han
chuiln bj xét x& vu in dudc tinh lai ké ur ngayra
quy€&t dinh chuyén vy dn sang gidi quyél theo thi
tuc thong thudng. Day 14 quy dinh mang tinh linh
hogt. ddm bilo qui trinh 18 tung dudc thuin Idi.
nhung ciing cho thdy viéc xdc dinh cdc vy dn din
s dude gidi quyé€t theo thi tue rdt gon 1a hél sie
quan trong. Trong trung hap phdt hién cdc tnh
tict mdi. xide dinh cde1ai liéu ching cuf chua dd
o€ gidi quy&t vy dn theo th tye rdt gon thi Toa
in bude phai chuy€n sang 1thd e thong thuisng,
lic dd 1hdi gian gidi quyet vu 4n vé hinh chung
s€ kéo dai thi han hdn so véi nhifng vu 4n dp
dyng gidi quyél theo thi e théng thudng tif ban
ddu. Ti€p d6. trong qud trinh gidi quyé vy dn
din sy theo thii tye rit gon. Toa 4n 4p dung qui
dinh riéng vé& thii tyc it gon cla BLTTDS 2015,
Trong 1thdt gian 03 ngay lam viec, ke 1y ngay
nhiin dugc quyét dinh dwa vy in ra «¢1 xf theo
thd 1uc rit gon, dudng su 6 quyén i h nai.
Vien Kiém sit citng cp €6 quyén kich nghi v
Chinh dn toa dn ¢ ra quy€tdinh (“r\ dinh nay

anhma

1hé hién duge vai trd gidm it ci. hoyy dong.
quy€l dinh Toa dn cia Vien Kién Irong qua
trinh gidi quyétcic vu dn din sy d thil we
il gon nhung Ch\!urlh{ll sUoan il
theo quy dinh. chi dén khi €6 guy<

thu 1y vu dn theo the tue nit gon
cling cip mdi ¢6 quyén khing n ;
cua Toa dn. Quy dinh pay ¢ nh
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1. trén thite 1€ gidi quy€t vu dn. rit ¢é 1hé cdc
vu dn <& bi kéo dai thesi gian gidi quyél hon so
véi nhifng vu dn §p dung theo thi tuc thong
thugng ma tic gid s€ phan tich sdu hon & phin
\uu cua bai viét

3. Quy dinh phép ludt vé hoat ddng ki€m
sat cia Vién ki€m sat véi nhitng vu 4n dan sy
4p dyng tho tuc rit gon

Hoat déng ki€m sdt cliia Vién ki€m sdt nhin
din trong cdc vy 4n din sy theo thi we nit gon
dudce chia thinh ba giai doan chinh: Khi ¢6 quyét
dinh ¢0a Toa 4n dwa vu dn ra xét xd: Trong
phién 1da xét xif va sau khi ¢d quy&t dinh cla
Tou dn cip <d thim theo thii we rit gon.

Theo quy dinh tat khoan 3 - Pi¢u 318 ctia
BLTTDS 2015, vy iin din sy gidi quy€t theo thg
wye rit gon thude trudng hgp Vién kiém sat tham
gix phién tda theo quy dinh tai khodn 2 - Bié
21 ciia BLTTDS 2015 thi Toa dn phdi gdi ho sg
vu dn cing quyét dinh dua vu 4n ra xét xit cho
Vién ki€m sdt cding ciip; trong thdi han 03 ngay
lam viée. k¢ (f ngdy nhin duge hd so. Vién kidm
st phdi nghién cu vi trd lai hd so cho Toa dn.
Vién ki€m sit €6 quyén kign nghi véi Chinh dn
Tda sin v& quyét dink dua vy in ra xét x{ theo
thii tuc rit gon trong thdi han 03 ngay [Am viée
€1 nghy nhin dude quyét dinh dua vy dn ra
X¢é1 x theo thi tue vit gon (khodn | Didu 319).
quy dinh nhilm bio dim sif ki€m st chat ché cda
Vién Ki€m ~it ddi vdi hoat déng cia Toa dn
trong viée gidi quy€t va dn theo tha tic nay. N&u
thily quy¢l dinh dua v dn ra xét xi theo thd tuc
nit gon cia Toa 4n 6 ddu hiéu vi pham cdc quy
dinh vé phdp ludt TS twng din sy. holc nhan
thiy cdc tai liéu. chiing cif. cdc chi €L cBa vu
dinchia dily di. r6 ring. can phai tién hanh xic
minh th Vién Kidm sit ¢6 quyén kién nghj vdi
Chinh dn Toa dn vé quyél dinh dé.

Sau 03 ngay 1am viéc khi nhin dugc ki€n nghi
cda Vién ki€m sit. Chiinh dn Toa dn phiira mgt
trong quyél dinh sau. “(a) Gt nguvén quyér dinh
dita vy dn ra Xétxid theo thii wee rdr gon: (b) Heiy
quyet dinh dita vu dn ra xér xit theo thii e riit
conva rhu_\'ﬁn Ve in sang ghdi qu_\'éll theo thii nic
thing thiting ™. Sau khi ¢6 quy€1 dinh cudi cung

vé gidi quy €1 khi€u nai. ki€ nghi ciia Vien kidm
sdt, Chanh dn Toa dn phadi g quy €t dinh d6 dén
duong sy va Vien ki€m sdt cing cap (Khodn 3 -
Piéu 319 BLTTDS 2015). Nhtt viyv. Vién kidm
sdt chi c6 thé tham gia ki€ nghj vé viée gidi
quy€t vy dn khi dd ¢ quydt dinh vé viée dua vu
dn ra xéuat theo tha tuc rdt gon. Quy dinh nay
dung nhu han ch& quyén han cda Vién ki€ m it
trong viée Miém sit hoat dong ban diu ciia Toa
dn. B&i Jé. n€u nhin thd'y nhing diu hié¢u bit
thuding vé dudng wyf. chdng cd. tii ligu, Vién
kidm sdt ¢6 quyén kign nghj 1én Toa dn nhin
din cdng cdp v& viéc thu Iy vy dn theo thi e
thong thudng ngay (i khi ¢d thong bdo thu 1y vy
dn ddn sy dp dung thi tuc rdt gon vii yéu ciu
Toéa dn thyc hién cic thi e d& xdc dinh lai
chitng aif. tai liéu hay dp dung cic bién phip
khin cip tam thdi. chit khdng cin phii dgi d&n
khi cé quyét dinh cGa Toa vé gidi quyet vy 4n
theo thi tue it gon thi Vién ki€m ~it mdi ¢é
quyén Ki€n nghi. V6 hinh chung quy dinh nay
lim kéo dii qud trinh gidi quy€l vy dn din s vi
trong trudng hop xét thd'y kign nghi cda Vién
kiém sat 12 hop ty. Toa dn ra quy&l dinh chuycn
vu dn vé gid1 quyélt theo thi tuc thang thuiing.

Theo quy dinh, Vién ki€ m sdt tham gia phién
toa sd tham dp dung thi we théng thusng hay
i tuc rdt gon v3i nhirng va dn din sy Toa dn
1i€n hanh thu thap ching cif: Vu 4n din su ¢6 d6i
wigng tranh chdp la 1ai sin cong. Idgi ich cong
céng: Vu dn dan s ¢ d8i tugng tranh chap i
quyén sit dung dat hodic nha §: Vu dn diin su ¢
duong sy Ja ngudi chua thinh mén, ngudi mat
niing lyc hinh vi ddn sy. ngudi bi han ché& niing
lye hanh v1din sy, ngudi ¢6 khé khian rong nhan
thite. lam chd hanh vi*. Vin bdn ghi y ki€n phit
bidu cda ki€ m sdt vién phili ¢6 chit ky cia kiém
sd1vién va dude gui cho Toa dn ngay sau khi két
thiic phién toa d& lvu hd 3 vy dn. Saw khr k&t
thic phién toa. ki¢m sdt ¢ quyén xem bién bin
phién 16a. véu cdu ghi nhifng sifa ddi. bé sung
viio bién ban. Yéu cdu ciia ki€m it vién duge
thue hién ngay va kim sdt vién ky xdc nhin
nhirng ndi dung sua dGi. b& sung theo quy dinh
lai khodn 4 Biéu 236 BLTTDS 2015. Quy dinh
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niy nhim dim bio hogt ddng cia kKi¢m it vién
trong phién 10y dude dién ra ddng trinh w. tha
tuc va quy dinh cia phip ludt 6 wng dan su.
rinh lim sai lénh nhing thong tin, d Kién trong
yud trinh \¢U XU i phién oa.

Theo khodn | — Diéu 320 BLTTDS 2013 quy
dinh: “Trugng hgp Ki¢m sit vién ving mit thi
Hordone xéOnd vin uén hiinh xét\d Duong sy

c6 quycn d& nghi Toa dn xét xi
Nhung Vién ki€m it vin cé quyén khing nghi
theo thi tue phic thim bin in. quyét dinh clia
Toa dn cip sd thim theo 1hi tuc nit gon cda
Vién kiém sit cing cdp trong thdi han 13 07
ngity. ciia Vien kiém sitcdp rén rye tiép 1a 10
ngdy. h¢ df ngay nhiin dudce ban dn. quyét dinh
cGa Toa dn. Diéu niy dim bio dugc hoat ddng
Ki€m it cda Vien kidy sdt vdi nhimg bin dn,
quy¢t dmh cia Téa dn. dd trong trudng hop
khong ¢6 sy tham gia cia Kiém wil vién rong

dang mit’.

phién tda sg thivm.

Trong trddng hdp vu dn cd khing cio. sau khi
chip nhin dan khing cio hap 16, Toa sin cip o
thdm ciing phii ra théng biio ngay biing vin bin
cho Vign kiém vt ciing ciap bidt vé vice khing

cio kem theo bin sao ddn khing cio. tdi 1
chufng of b sung mi nguisi Khing cio gl kem
don hhing cio. DE Vién Miém sl ¢é cin e kidm
sdtvice gidi quy@ve dn theo i e phuc thim
hodie Kidn nghy chuyén vu dn theo thi we thong
thuetng nSu nhdn thiy cin phin vdc dinh thém vé
cie i licu. chfng af hoic sit dung cic bign
phiip Ahim ¢dp tam thisi ¢im bio wif that Khich
quan cia vuin. NEu eé difdng <a khing cio qui
han thi vige vetkhing cio qui han tro

o vu dn
i quydt theo thd e nit gon dige thue hyén
teo quy dinh i Bicu 275 BLTTDS 2053 trong
do phir ¢o sy tham gia va cho ¥ Kiéh vé véc
wan thi phap ludt W wng. quan didm clia da;
dién \acn kiém it cong

Ap tham gia phén 10a
V& Khiing cao quahan

Trong théhan 13 nedy Ké tf ngiy 0o qua &t
dinh dua vy an ra XEUU phic thim, Thim phin
phir md phién a phic tham. Vdr phicn
phuc tham trong trudng hap \Vidn ke
facn nghi phue thim. Ho1 ddng \ét
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GEn hanh xé( xi néu co sy tham gie n
Vién kidm M”-QU,\‘dinhl;.‘n d:in} ng
éU sl cha Toa dn duge dién ra 1 unh
bach. ding trinh ¢ thi tuc. nhit .. vy
dn din suma bin dn sd thim bi \ St
khing nghi. N6i cich khde, Vién e it ey

thé 13 ki€m sit vién tham gia phicn (0a ~d thim
chi ra duoc nhitng vin dé bat hgp |y nhing
chdng cd. tai liéu khdng ro rang. cdn phdi giim
dinh va nghién ctifu thém. treng cdch xit 1y cia
Hoi dong xét x{ 1da sd thim. d€ ¢6 khdng nghj
phiic thdm. Trong phién tda xét xd phic thim,
sau khi k&t thdc viée wanh luan va ddi ddp. dai
dién Vién ki€m it phit bidu y kidn vé viée wan
theo phdp luit trong qud trinh gidi quyé&t vy dn
din sy & giai dogn phiic thim va y ki€n d6 phdi
dude ghi biing vin bdn ngay sau khi phién a
k&1 thic dé Ivu vio ho sd vu 4n.

4. Nhitng vudng mic trong hoat dgng ki€m
sdt cdc vy 4n din sy 4p dung thi tyc rit gon
cia Toa in

Theo khodn 1 - Didu 317 BLTTDS 2015 quy
dinh mdt trong nhitng diéu kién o Toa dn gidi
quyet vu 4n din sy theo thii tye rat 2on la cde
“Vu dn ¢6 tinh €T don gidn™, nhung d&n thi
diém nay vin chua 6 quy dinh cy thé giii thich
the nio 1a “tinh 1€l don gidn™. Hiu hét viée
quyél dinh xir ly vu dn theo thi tuc rit gon hay
thi e hong thudng déu dya vio ¥ chi chi quan
ctia Thiim phin dugc phin cong gidi quyét vu n
dan sy, mi chia ¢6 cd ché ring bude cu thé
nhim phat huy quy dinh cda diéu Tuit. Chinh quy
dinh nay ciing gay kho khiin cho Vien Kiém sit

khi chua ¢6 cin et hay hudng don pio vé xdc

dinh tinh ding din cdc quyét d ia Thim
phdn khi &p dung thi tue rit gor ono vy vy
dn diin sy balt k¥ trén thyc €. o

Tiép dén. vige ki€m L vu dn ¢o 16 diéy kien
d¢ dp dung thi e rdt gon hay kb i Qe
thong bido thy 1y vu dn dﬂdu‘g‘f' o f—<.(_-"|n
sdtcling cap. Nhung thife chdt vice s thy
IV nay mdh chi dung lai g vice xi hé

tranh ¢chdp. véu cdu cha dudng ~u
_hing e ban ddu ma dudng su i
Chinh yuy dinh nay di gy kho

1



it vién dudc phan cong Niém sit hoat dong clia
vu 4n din s dd hay khéng dd nhing can cur dé
véu cdu gidi quy€l vy dn ma dp dung thi tyc
rdt gon.

Tir thite tidn cho thdy, khi hd s chuyén sang
\hen Kidm sdtnghién clu trong trudng hap quy
dinh tai khodn 2 Diéu 21 BLTTDS 2015, thi Vién
ki€ m s&t mdi phdt hién ra vy in c6 dd didu kién
4p dunyg thii tyc rit gon nhung Thim phdn khong
ip dung. thdi di€m phdt hién di qui thin han
chuan bj xét xir 01 thiing so vdi quy dinh ta1 Biéu
318 BLTTDS 2015. Miit khdc. nhu di dé cip d
wén, BLTTDS 2015 khdng quy dinh viéc dp
dung wiir quy€t vu dn din sy theo thd tuc nit gon
13 bt bude néu vu dn ¢6 di cic didu Kién theo
quy dinl nén Vién ki€m sdt eiing khéng ¢d can
et ki€n nghi vi pham vi yéu cdu Toa in 4p
dyng. Bidu 319 BLTTDS 2015 chi quy dinh
“Trong thifi han 03 ngiy lam viéc, k& 1 ngiy
nhin duge quyet dinb dva vy dn ra xé1 xit theo
thii e it gon. dudng s ¢é quyén khidu nai.
Vién hidm sdt eiing ¢dp ¢ quyén Kién nghi véi
Chénh dn Toa dn di ra quyet dinh™ Nhu viy. c6
1hé mdu, Vign Kidm sit chi ¢6 quyén ki€n nghi
1rong trddsng hgp da :ip dung thi tuc rit gon ma
khéng di didu kién chd khdng quy dinh vé
quyén Kign nehi trong trudng hop dii di¢u kién
nhnmg khdng dp dung. Quy dinh nay di han ché’
quyén Ki¢m sit hout dgng cGa Toa dn trong vige
w1t quyél cfic vu n didn sy. Hon nifa. Vién
Kiém wit ¢hl ¢ th¢ thye hién viée kién nghi véi
Chinh dn tda dn ciing cip khi di ¢ quy€t dinh
dua vy dnra xé1xir, 1am cho hoat dgng Kidm st
clia Vién Kidm st bi thu hep lai. N€u nhin thiy
nhing div higu hhong rd ring gilta cdc duong
SY. cie tii [iéw chng cff ¢6 lign quan chua thyc
st thuy€t phuc d€ Tda 4n dp dung thi tuc nit gon
cho vo dn din wy. Vién Ki€m sit phii c6 quyén
véu cdu Toa dn gidi quiél theo thil tuc théng
thudng v 1i€n hinh cic hoat déng ki€m «iit theo
nhi¢m vu ciia minh chit kKhong dgi d€n thési di€m
¢6 quyél dinh dua vy dn ra \ét X mdi ¢ kién
i. € kéo dii thii gian gidi quvé vu dn vi mit
thém mot céng doan cho viée chuyén vu dn tlf
thil e rit gon ang thi we thong thidng.

5. Ning cao hi¢u qua hoat dong kiém st
trong cic vu 4o din sy theo thu tye rut gon
cua Toa dn

Tit cic quy dinh hién hanh ¢ hoat dang ki€m
satcua Vien Kiém sdt trong cac viin din sir theo
thii tue rot gon clia Toa dn. alf thife tién xét xif trong
cdc vy dn trén thue 1€ cho thiy vai rd ctia Vie
Ki¢m il ¢dn han ché. chifa ¢6 quy dinh cu thé, chi
1i€1 vé trinh w. thi e hay thim quyén cia kiém
sdt vién trong viée kiém it hoat dong cha Toa:in
trong cidc vy dn din su theo thii e rdt gon,

Thit nhit, ¢in cé vin ban hudng din cy thé
V¢ dicu Nign dp dyung thi e td tung riit gon quy
dinh tai Diéu 317 BLTTDS nam 2015, Trong dé.
gidi thich ré cde vu dn nhy ndo thi dude dp dung
theo th tue rit gon, hidu thé nio [a nhitng vy
4nco “tinh nét don gidn™. “1ai lidu ching i Jiy
... Quy dinh niy khéng nhing giip cho
Thim phin dudc phin cong gidi quy&t vy in ¢

di cdn et d€ quy €1 dinh €8 dita mdt vu dn diin sy
ra xéUxif theo thd tuc rit gon hay khdng, ma con
130 ldp khung phip I cho hout dong kiém sit
cde vy dn theo thy tue rdt gon eta Vién Kidm it
nhin dan cong C;ilp dudc hiéu qui vir chinh xdc.

Thit hai. b6 sung quy dinh cho phép Vién
Kidm sit duse quyén kién nghi d5i vai thong
bifo thy 1v vu dn theo thi tue (& lung nit gon clia
Toa dn. Nhu quy dinh hién hanh. chi dén khi ¢
quy&1 dinh dua biin dn ra xé1 50 Vién Kidm wdt
cliing cdp mdi ¢6 quyén ki€n nghi vai Chdnh in
Toa dn di ra quy€r dinh. Quy dinh ity vo hinh
chung dd lam han ché quyén cia Vién ki€m st
rong viec kiém «it hoat dong cia Toa 4n. Bd
I&. trong trung hop sau khi nghién ciu hd so vy
dn. thi'y ¢6 nhitng diém can phir ¢é thisi gian
nghién ctru. 1am ré. dinh gid tham dinh mot cich
chinh xiic. Vién Kidm sit sé c6 quyén ki¢n nght
v@i Toa dn vé viéc thy IS vy dn theo thu tyc rit
2on ngiy. chi khong cdn phii khi ¢6 quyéi dinh
dva vu dn ra xél st mdi c6 quyén kién nghi vi
chuyén vy dn thy 1¥ theo thi tyc théng thudng.
Dim bio vai ro cha Vién Kidm sél vu dn din
v duge dién ra ding hudng, tET ki¢m thd gian
1i ban ddu trong trudng hop Taa dn phdi chuyén

vy an sang thi we thong thudng
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ndy nhdm dim bdo hoat dong cia ki€m sé1 vién
trong phién 1da dugc dién ra ding trinh 1y, thi
tuc va quy dinh cia phap ludt & tung din sy.
trdnh 1am sai Iénh nhing théng tin, da kién trong
qué 1rinh xét x1f tai phién 1da.

Theo khodn | — Diéu 320 BLTTDS 2015 quy
dinh: “Trudng hgp Ki€m st vién ving m3t thi
Héi d8ng xé1t xit vin ti€n hanh xét xt. Duong sy
c6 quyén dé nghj Tda 4n xét xit ving m3t~.
Nhung Vién ki€m sét vin c6 quyén khéng nghi
theo thi tyc phic thim bin 4n, quyé&t dinh cia
Tda 4n cip so thim theo thi tyc rit gon cia
Vién ki€m st cdng cip trong thdi han 1a 07
ngdy, clia Vién kiém sdt cdp trén tryc t€p 1a 10
ngdy, k€ 1Y ngay nhin dudc ban dn, quy€t dinh
clla Toa dn. Diéu n2y ddm bio dugc hoat déng
ki€m sdt ciia Vién ki€m sdt vdi nhilng ban dn.
quy€t dinh cda Tda 4n. db trong trudng hgp
khéng cé sy tham gia cla ki€m st vién trong
phién tda sd thim.

Trong trudng hgp vu én cé khang cdo, sau khi
ch&p nhéin don khédng cdo hop 1€, Tda 4n cép so
th&m ciing phdi ra théng bdo ngay bing vin bin
cho Vién ki€m sét ciing cip biét vé viéc khdng
cdo0 kem theo bdn sao don khéng cdo, tai liéu.
ching cd b6 sung mA ngudi khing c4o gifi kem
dan khdng cdo. DE Vién ki€m st c6 cin cit ki€m
sét viéc gidi quy€t vu 4n theo thi tyc phiic thim
hoac ki€n nghi chuyén vy dn theo thd tuc théng
thudng néu nhin thiy cin phdi xdc djnh thém vé
cdc 1ai ligu, chitng ci hodc st dung cdc bién
phép khan c4p tam thdi dim bio sy thit khéch
quan ciia vu 4n. N€u ¢ dudng sy khdng cdo qui
han thi viéc xé1 khdng cdo qud han vong vu 4n
gidi quy€l theo thi tyc rit gon dudc thuc hién
theo quy dinh tai Diéu 275 BLTTDS 2015* trong
d6 pbai cé sy tham gia va cho y ki€n vé viéc
tudn thi phdp luft t8 wng. quan diém cda dai
dién Vién kiém sdt cdng cdp tham gia phién 102
vé khéng cdo qud han.

Trong thdi han 15 ngdy k& i ngay c6 quyét
dinh dua vy 4n ra xét x phiic thfm, Thim phan
phii md phién 1da phic thim. V3i phién 1da
phiic thim trong trudng hgp Vién ki€m s41 c6
Ki€n nghj phic thim. Hoi déng xé1 xi chi dugc
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ti€n hanh xét x& n€u c6 sy tham gia 1. -+ """
Vién ki€m sat. Quy dinh ndy @im ba.« <1 JONB
Xét xif cla Tda 4n dugc didn ra me coch Mith
bach, ding trinh ty thd e, nh4t 12 vdi nhdng V&
4n ddn sy ma bdn 4o so hdm bj Vicn ki€m sét
khdng nghi. N6i cdch khdc, Vién ki¢m sit, Cu
thé 12 kiém sdt vién tham gia phién 1oa sd thim
chi ra dugc nhitng vdn d& b4t hgp 1y. nhing
chitng ctt, taj liéu khéng rd rang, cin phdi gidm
dinh va nghién ciu thém, trong céch xtt Iy cia
Hoi d8ng xét xit tda sd thfm, d€ c6 khdng nghj
phiic thim. Trong phién da xét x& phiic thim,
sau khi k&t thic viéc tranh ludn va dé6i d4p, dai
dién Vién ki€m s4t phat bi€u § kién vé viéc wan
theo phép luit trong qué trinh gidi quy€t vy 4n
dén sy & giai doan phic thdm va § ki€n d6 phii
dugc ghi bing vin bdn ngay sau khi phién tda
ké1 thiic € luu vao hd so vy 4n.

4. Nhifng vuéng mic trong hoat déng ki€m
sét cdc vp 4n din sy dp dung thd tyc rét gon
cia Tda dn

Theo khodn | - Biéu 317 BLTTDS 2015 quy
dinh m6t trong nhiing diéu kién dé Toa 4n gidi
quy€t vy 4n dén sy theo th tyc nit gon 1 cde
“Vu 4n c6 finh ti€t don gidn™, nhung dén thai
diém nay viin chira c6 quy dinh cu thé gidi thich
th€ nio |2 “tinh 1i€1 don gidn”. Hiu hét viéc
quy&ldinh xit 1§ vu 4n theo thd tyc riit gon hay
thil tyc thdng thudng déu dva vao § chi chi quan
cia Thim phén dugc phin cong gidi quyét vy 4n
din sy, md chia c6 co ché rang bugc cu thé
nhim phét buy quy dinh cda diéu luat. Chinh quy
dinh ny cfing gay khé khin cho Vién Ki€m s4t
khi chva ¢6 cin c hay huéng din nio vé xdc
dinh tinh ding d4n cdc quyét dinh cda Thim
phén khi 4p dyng thi tyc nit gon trong mg1 vu
4n dio sy bit ky trén thyc 1€,

Ti€p d€n, vigc kiém st vu 4n ci dd diéu kign
d€ 4p dyng thii we nit gon hay khing chi dyge
thdng bo thy I§ vy 4n duge-glti cho Vien Kigm
sét cling c&p. Nhung thyc ch&t viéc 1hin, g, thu
I ndy mdi chi dirng lai & vige xdv .+ v, s
tranh chip, yéu cdu cia duong su ... ., ’
chitng cit ban d4u ma duong sy céc 1. .
Chinh quy dinh n2y da giy khé 4.
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«at vién dude phin cong ki€m sdt hoat ddng cia
vu 4n din su did hay khéng dd nhing can cif dé
véu cdu gidi quy€t vu dn ma 4p dung thi e
it gon.

Tir thyte uén cho thay, khi hd so chuy&n sang
Vién Ki€m «dt nghién cttu trong (rudng hgp quy
dinh 12i khoan 2 Diéu 21 BLTTDS 2015, thi Vi
Kidm a1 méi phdt hiénra vu din cé dii diduk
4ip dung (hii e rit gon nhung Thim phan khéng
4p dung. thdi diém phdt hién dd qud thai han
chuin bi xé1 x&r 01 thing so véi quy dinh tai Diu
318 BLTTDS 2015. Mat khdc. nhy da dé cip §
trén, BLTTDS 2015 khong quy dinh viéc dp
dung gidi quy€l vu dn din su theo thi tuc rit gon
)a bt budce néu vy dn cé di cic didu kién theo
quy dinh nén Vién kiém sit cong khdng cé cin
¢ ki€n nghi vi pham va yéu cdu Tda dn dp
dung. Pidu 319 BLTTDS 2015 chi quy dinh
“Trong thiti han 03 ngiy lim viéc. k& 1lf ngay
nhin dude quyét dink dua vy dn ra xét ad theo
thii tue rit gon. duong sy ¢é quyén khi€u nai,
Vién Ki€m st cing cip 6 quyén ki€n nghy vdi
Chénhdn Toadn di ra quyét dinh ™, N vy, co
thé hidu. Vién Kiém sét chi ¢6 quyén ki€n nghi
trong trudng hdp di 4p dung thi tuc rit gon ma
Ahong di diéu kién chit khong quy dinh vé
quyén hién nghi trong trudng hap i didu kién
nhung khang dp dung. Quy dinh nily dd han ché

quyén ki€m sithoat dong cGa Tda dn trong viéc
2idi quy€t cdc vy 4n dan sv. Hon nita. Vién
Ki€m »dt chi c6 thé thye hign viéc ki€n nghi véi

Chinh dn 1da dn cdng cdp khi dd c6 quyét dinh
dua vy an ra vé1 xit, Tam cho hoat dong kiém st
cba Vién Kiém <1 b thu hep lar. NEu nhin thiy
nhitng dd'u hi€u Khéng ré rang gilra cic duong
s, cdean ligu chitng e ¢6 lién quan chua the
sif thuyét phue € T dn dp dung thii e nit gon
¢ho vy dn din sy, Vién Kiém sdt phii ¢ quyén
sCuean T v 2idi quyel theo thi e théng
thudng v a 1i€n hinh cic hoat ddng ki€m it theo
nhiém vi cia minh chit khéng doi dén thdi diém
¢4 quyél dinh dira vu in ra xét xit méi ¢6 ki€n
nghi. »é kéo din thy

jan gidi quyét vy dn vi mat

thé¢m mét cdng doan cho viée chuyén vy dn 1
thi tuc it gon sang thii tyc théng thudng.

S. Ning cao hiéu qua hoat déng kidm sit
trong cdc vu an dan sy theo tht tyc rit gon
cia Toadn

Tif cic quy dinh hién hiinh vé hoat déng kiém
sdtcda Vien Ki€m <dttrong cdc vu §n din st theo
thil tyc rdt gon clia Toa dn. tif thyc tién xét xif trong
cdce vy dn trén thue 1€ cho (hdy vai trd clia Vién
Ktém siit cdn han ché’, chua c6 quy dinh cu thé. ¢l
1i€1 v trinh 1, tho we hay thim quydn cla kiém
sdtvién trong viée kiém sdt hoat dong cda Toa dn
trong cdc vu in dan sy theo thd e rit gon.

Thi nhé1. cin 6 vin ban hugng din cu thé
vé diéu kién dp dung thi tuc 1§ tung rit 2on quy
dinh tai Diéu 317 BLTTDS nim 2015. Trong d6.
21di thich 15 cii¢ vu dn nhit nao th duge dp dung
theo thi tuc rit gon. hi€u the nio |3 nhigng vu
@nc6 "tinh lid1don gidn ™, “1di lidu chifng e dily
di ... Quy dinh nay khéng nhidng giip cho
Thdm phdn dugc phin cong gidi quyét vy dn cé
dii cincit dé quy€tdinh c6 dua mét vu dn din s
ra xé( x{f theo thi tyc rit gon hay khong, ma con
tao 1jp khung phip 1y cho hoat dgng ki€m sit
cic vy 4n theo thu tyc rit gon cda Vién Kiém sit
nhin din ciing cip dudc hidu qud vii chinh xge.

Thi hai, b3 sung quy dinh cho phép Vién
Kiém sdt duge quyén kién nghi d61 vdi thong
bido thu I¥ vu in theo thi tuc 6 tung rit gon cla
Toa dn. Nh quy dinh hién hanh, chi d&n khi co
quy&ldinh dua ban dn ra xét xit, Vién Kiém sdt
cling cip mdi ¢ quyén kién nghi v3i Chinh dn
Toda dn di ra gquyél dinh. Quy dinh ndy vé hinh
chung dd 1am han ch€ quyén ciia Vién kicm sat
trong viéc ki€m s hoat déng cia Toa dn. Bd
1é. trong trudng hop sau khi nghién ciu hd sovu
dn, thily ¢6 nhifng diém can phdi cé thdi gian
nghién ciru, ¥am 6. danh gid thim dinh mé1 cich
chinh xic. Vien Kigm sit s& c6 quyén ki€n nghi
V@i Toa dn vé viec thu 1y vy dn theo thé e rdt
gon ngay. chi khong can phdi khi c6 quy€tdinh
dua vy dn ra xét T mai ¢6 quyén ki€n nghi va
chuyén vu dn thy 1y theo thi e thong thudng.
DPim bio vai tro ctia Vién Kiém sit. vu dn din
W dude dién ra ding hudng, ti€t kiém thisi gian
1if ban diu trong trudng hap Toa dn phdi chuyén
vu dn sang tho tuc thong thudng.
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Thu bha. bd sung quy dinh cho phép Vicn
Kiém vut co thim quyén chuyén 1 thi e 6
tung théng thugng sang gidi quy€t theo thi e 6]
tung ¢ rit ron. Néu trong qua trinh ¢ i qU\Ll vu
vy dn thoa min cdc diéu kién dé

inma xétt
dp dung thi tuc t§ wng rit gon 8 cd phién 104 50
thim hojc phuc thim. Hién aay. quy dinh mdi
chi ding i & quy dinh Vién Kidm sdt c6 quyén
Ni¢n nghy Toa dn chuvén gidi quy€t vy dn i thii
tye rit gon sang thi tye thong thugng. chif chua
¢ quy dinh chuyén ngudce cic vu dn din sy
thong thuisng sang rit gon khi ¢6 dii diéu kign
cin thi€t, Bay li quy dinh quan trong. nhiim thé

TAILIEU TRICH DAN:

'Khoin 3 - Biéu 317 BLTTDS 2015

hén vaitrd cia Vién Kiém st kho | n
sdtrinh . thi tye. chat Ivgng ciu ong
vige gidi quy€t vu dn din sy, ma . LY
quy&t mot cdch nhanh chéng. e anh
trudsng hgp thim phin duge phin ooz <0 Uk

kéo diii thdi gian gidi quy&ivy dn

Tini e, b3 sung quy dinh cho phép Ve Kiém
sdt. Toa dn 4p dung mét s& bién phap hiin cip
tam thisi nhung khong tam thay d&i tinh chit va
khong dnh hudng dén thifi han gidi quy€t vu dn
vi khi dp dung cic bién phip khin cap tam thdn
niay thi vy in vin duge xét xif theo thi tuc
nitgon ®

“Bidu 27, Thong 1 lién tich s6 02/2016/TTLT-VKSNDTC-TANDTC quy dinh viéc phdi hop gita VKSND va
TAND trong vide thi hilnh mét s6 quy dinh cda BLTTDS 2015

‘Neuvén Thi Kam Loan. “Quy dinh v ¢ thd tue rét gon trong BLTTDS nam 2015, Toa in Nhan din 18i cao, Tap
chi Kifm st sd” 02/2017. hupsi/kiemsat.vn/kiem-sat-viee-glai-quyet-vu-an-dan-su-theo-thu-tuc-rut-gon-
47098.hunl
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Thong tin tic gid:
NGUYEN TAI TUAN ANH
Trudng Dai hoe Lufit Ha N§i

EXAMINING CIVIL CASES RESOLVING
BY SUMMARY PROCEDURES ACCORDING
TO THE CODE OF CIVIL PROCEDURE OF VIETNAM

® NGUYEN TAITUAN ANH
Hanoi Law University

ABSTRACT:

Resolving civil cases according to summary procedures mechanism is a right policy to
institutionahize the provisions of the 2013 Vietnamese Constitution and it is in accordance
with the Judicial Reform Strategy to 2020 of the Central Commiutiee of the Communist Party
of Vietnam. Resolving civil cases by implementing summary procedures contributes to
protecting rights and legitimate interests of subjects. saving time and costs for the
Government and related parties 1 the context of the country’s new development period.
Examining the civil cases procedures of courts according to summary procedures has faced
new requirements in order to resolve civil cases quickly but still comply with regulations. This
paper facuses on following issues. namely regulations on examining activities of Procuracy in
civil cases which are resolved by to summary procedures and obstacles arsing from
examining the summary procedures of civil cases, thereby proposing directions to improve
the effectiveness of examining civil cases resoly ing by summary procedures.

Keywords: Procuratorial, court, summary procedures. civil case.
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