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THUE THU NHAP DOANH NGHIEP DOT \6l 
HOAT DONG CHUYEN NHlJCfNG 

BAT DONG SAN: 
THUC TRANG PHAP LUAT 

VA GIAI PHAP HOAN THIEN 

• NGUYIN THI TRIEN 

TOM TXT: 
B^i Viet phan tich ra6t s6'quy dinh ve thue thu nhap doanh nghiep trong hoat dpng chuyen 

nhitOng bat d6ng sdn d Viet Nam. TCf do, tdc gia di/a ra mpl so kie'n nghi giup hoSn thien phdp 
luSt thue thu nhSp doanh nghiep tCr hoat dpng nSy. 

Tiif khoa: Thue, chuyen nhtfdng ba'l dpng san, thu nhap dpanh nghiep. 

1. Dst va'n de 

Trong nhiing nam gan day, thi tritSng bai dpng 
sin tren ca nddc ngay cang trd nen soi dpng. 
Hoat dpng dau tif, chuyen nhifdng ba't dpng san 
(BDS) khong chi difng lai d cac td chile, ca nhan 
kinh dpanh mii nd con phd bie'n den nhieu lang 
Idp nhan dSn khac. Ngudn thu ngan sach tif hoat 
dpn» nay chie'm mpt phSn dang kd, nhung do chi 
la mpt phSn trong so' cac giao dich dupc thUc 
hien Bdi le. hien nay. khi chuyen nhuong bat 
ddng sSn, cdc do'i tudng chuydn nhupng se tlm 
moi each dd lach luat. trdn thue bat chap cac quy 
dinh sin cd, dSn de'n viec quan ly thue ngay mot 
khd khan Vl vay, cJn phai co cac bien phap khac 
phuc, hoan thi«n phap luat ^d.hue'doi vd, hoat 
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dong chii\en nhi/dng bat dong san, de nguon 
ngan sach nha nifdc khong bj that thu. 

Nhan tha'y difdc tinh cap thie't, trong pham vi 
bai viet phap luat ve thue do'i vdi hoat dong 
chuyen nhu'dng bat dong san, tac gia phan lich 
nhiJng han che' phap luat va thu'c tien thi/c thi. 
dong thdi de xua't. kie'n nghi hoan thien phap luat 
gdp phan xay difng nen kinh te' thi tru'dng 
ben viJng. 

2. Quy dJDh cua phap luSt \e thue'fhu nhSp 
doanh nghiep do'i vd'i hoat d^nn chuyen nhu't^ng 
ba't ddng san 

Can ciJ tinh thue doi vdi hoat dong chuyen 
nhu'dng bat dong san lai khoan I. Dieu 16Th6ng 
tl/ so 78/20UAIT-BTC ngay lS/06/2014 cua Bo 



LDAT 

TJi Lhinh hifdng dan ve thue thu nhap doanh 
nghiep bao gom: 

- Thu nhap ttf chuyen nhifdng quyen silf dung 
dat, chuyen nhu'dng quyen thue dat (gom ca 
chuyen nhifdng dtf dn gan vdi chuyen nhifdng 
quyen sif dung da't. quyen thue dat theo quy dinh 
cua phap luat); Thu nhap tif hoat dong cho thue 
lai dat cua doanh nghiep (DN) kinh doanh BDS 
theo quy dinh cua phap lual ve da't dai khong 
phan biet cd hay khong cd ke't ca'u ha tang, cong 
trinh kie'n true gan lien vdi da't; Thu nhap tî  
chuyen nhu'dng nha, cong tnnh xay difng gSn lien 
vdi da't, ke ca cac tai san gSn lien vdi nha,. 

- Thu nhap tif cho thue lai da'l cua doanh 
nghiep kinh doanh BDS khdng bao gom trifdng 
hdp doanh nghiep chi cho thue nha, cd sd ha iJng, 
cong trinh kie'n true tren da't. 

Can Cl? tinh thue thu nhap DN do'i vdi hoat 
d6ng nay la ihu nhap tinh thue' va thue suat. 

Thu nhgp tinh thue: Du'dc xac dmh bSng doanh 
thu thu difdc tLf hoat dong chuyen nhu'dng BDS 
trCr gia von cua no va ciic kliodn chi phi du'dc trif 
lien quan de'n hoat dong chuyen nhu'dng. Trong 
do, doanh thu ttf hoal dgng chuyen nhifdng BDS. 
hdp dong chuyen nhifdng. mua ban BDS phu hdp 
vdi quy dinh cua phap luat (bao gom ca cac 
khoan phu thu va phi thu Ihem neu cd). Tru'dng 
hdp gia chuyen quyen siJ dung da't theo hdp dong 
chuyen nhifdng. mua ban BDS thap hdn gia da'l 
tai bdng gia da't do Uy ban nhan dan tinh, thanh 
pho trifc thupc Trung ifdng quy dinh tai thdi dicm 
ky hdp dong chuyen nhifdng thi tinh theo gia dat 
do Uy ban nhan dan linh. ihanh plio trifc thupc 
Trung Ifdng quy dinh tai thdi diê m kV hdp dong 
chuyen nhifdng bat dong siin. 

Thdi dicm Viic dmh doanh thu tinh thue la thdi 

diem ben ban b.'m gi. ) BDS cho ben mua. dieu 

nav khong phu ihunc sao MCC 
k\ k]U\cn sd hiJu I 

C'C hen mua da dang 
L|u\cn su: dung da't. xac 

lap quNCii sif dung dai lai cd quan nha nifdc cd 
thiim qi'vcn Tnfdng hdp doanh nghiep tht/c hicn 

iJ ind.ii' iif •̂̂ '̂ '̂  ^'-^ '^"^- "'̂ ^ "̂ ^ '̂̂ "-̂ ""'" ^^^^-"^ 
\ TIC Lhi> iliue. cd ihu lien iJng irifdc cua khach 

• ,, riao lien do du'di moi hinh thu'c thi thdi 

diem xac dinh doanh diu tinh thuc ihu nhap doanh 
nghiep tam nop la thdi diem ihu lien cua khach 
hang, cu the: 

- Doanh nghiep cd thu iien ciia khach hang ma 
xac dinh du'dc chi phi tifdng i?ng vdi doanh thu da 
ghi nhan (bao gom ca chi phi trich tnfdc cua phan 
dif toan hang muc cong trinh chu'a hoan thanh 
tu'dng lfng vdi doanh thu da ghi nhan) ih) doanh 
nghiep ke khai ndp ihue thu nhap doanh nghiep 
theo doanh thu trif chi phi. 

- Tru'dng hdp doanh nghiep c6 ihu tien cua 
khach hang ma chu'a xac dinh du'dc chi phi tu'dng 
lfng \di doanh thu thi doanh nghiep kc khai tam 
nop Ihue ihu nhap doanh nghiep theo ty l€ 1% 
tren doanh ihu thu difdc lien va doanh thu niiy 
chu'a phai tinh vao doanh thu linh thuc' ihu nhSp 
doanh nghiep Irong n5m. 

Chi phi chuyen nhifdng bat dong s.in- C;ic 
khoan chl du'dc trif de \dcdinh ihu nhap chiu thue 
cua hoat dpng chuyen nhu'dng BDS Irong k\ tinh 
thue' phai lifcfng i?ng \di doanh thu de linh thu 
nhap chiu Ihue va phai dam bao cdc dieu kiOn 
quy dmh cdc khoan chi dddc irCf va khdng thupc 
cac khoan chi khong du'dc irij', quy dinh tai Dieu 
6 Thong lif so 78/2014 

Cach linh ihue 
So' thue thu nhap doanh nghiep trong ky linh 

Ihue dd'i vdi hoat dong chuyen nhu'dng bat dpng 
N.in (=) Thu nhap tinh thue lif hoat dpng chuyen 
nhifdng bat dpng san Ix) Thue'suai 2()Vr 

3. Mpl so' vifdng mSc. bS't cSp trong hoat 
dpng thu thue' thu nhap doanh nghidp do'i v()i 
chuyen nhi/î fng ba'l dpng san 

Phap luat ve thuc thu nhap doanh nghiep doi 
\di hoat dpng chuyen nhifdng ba't dpng san da dat 
nhieu ke'l qua kha quan khi ap dung tren thu'c 
tidn. Tuy nhien. ben canh dd van cdn nhifng 
vu'dng mac, han che. Cu the: 

Thd nhdl, ve mien, gidm thue; Theo quy djnh 
ciia Luai thue Thu nhap doanh nghiep va cdc vdn 
ban hu'dng dan thi hanh thi hoat ddng chuyen 
nhtfdng BDS khdng difdc hifdng ifu dai thue. irif 
cac dif an nha d cho sinh vien, cho cdng nhan iao 
ddng tai cac khu cdng nghiep, cho ngifdi thu 
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nhap thap tai khu vuc do thi. Tuy nhien, chi co 
cac ddn vi thue dS't triJc tiep cua Nha nudc mdi 
ditac hirdng Uu dai nay. Thitc te, hien nay tai cac 
khu cdng nghiep dang gap rat nhieu kho khiln 
ddi vdi cac dir an xay dUng nha d cho cong nhan. 
Cac doanh nghi$p nay nam trong cac khu cong 
nghi0p thue lai da't cua cong ty kinh doanh ke't 
cau ha ting chtf khong phai thue trUc tiep da'l 
cua Nha nitdc nen khong dUdc hudng Uu dai Ihue 
thu nhap doanh nghiep, tien thue da't hoac lien 
su: dung da't. 

T/ji? hai, ve gid chuyen nhuang: Bang gia cac 
loai dath-en dia ban tinh do Uy ban nhan dan tinh 
ban hanh hang nam cd sU khdng che bdi khung 
gia dat do Chinh phu quy dinh. Mpl sd trUdng hdp 
tha'p hdn ddn gia chuyen nhifdng quyen sii: dung 
da't thuc td tren thi trUdng trpng dieu kien binh 
thudng. Do khung gia da't Nha nudc ban hanh 
chifa sat vdi gia thi trudng nen khi thifc hien chinh 
sach den bii cho dan, doanh nghiep phdi thue ddn 
vi tu van de den hanh xac dinh lai gid da't, dan 
ddn tdn kem chi phi, mat thdi gian. Gid da't thi 
trudng theo quy dinh la gid chuyen nhUdng IhUc 
td tren thi trifdng trong dieu kien binh thudng. 
Tuy nhien, dung gid ngUdi dSn ke khai trong hdp 
ddng cong chifng thi khdng dung ma ap gia mua 
ban that thi khong cd cd sd phdp ly. 

Ben canh dd, viec ban hanh bang gid dat 
hang nam cung phdt sinh nhieu riic rdi, NgUdi bj 
thu hdi da't ludn mudn keo dai sang nam mdi de 
hudng gia da't bdi thudng cao hdn, khien tien dp 
du an bi kep dai. Mat khdc, quy djnh dp dung 
bang gid dat cong bd hang nam cho 7 muc dich 
nhung thifc tdchi sS dung cd 4/7. Ndu Nha nUdc 
thu tidn Sli dung da't khi giao da'l, cho thue dat, 
thu hdi da't, cd phdn hda,... thi la. phai dinh gid 
lai Nhtf vSy, hieu qua bang gid dat ban hanh 

hang nam chua tifdng xijng vdi cong siJc bo ra. 

Xac dinh gid thj 
khong thdng qua dau gid 

I trudng dd giao da't, cho thue dat 
thi chu ydu do ddn vj tU 

vS'n va td chitc tha'm djnh gid ndn hanh. Ca quan 
I va'n gid 14 dd"--!''^'^'«P''°«"'''" " 5" 

ghiep nhdng to chic M ' - ^ l " ' ' - ^ - " ' ' ! : ' ' ' ' ^ , " 
H h chinh. trong cd ca'u bao gom giam doc cac 
Sd nganh ddn ddn ddi khi khong chu y den k; 

thuat tham dinh gid nen khi quye't gid dat khdng 
sdt vdi thifc te. 

Ngoai ra. cdn mdt vifdng mSc de'n gid vd'n 
mua vao do la khdng biel tinh theo gid nao la phii 
hdp. Theo Luat Da't dai 2013 va Nghi djnh so 
44/2014/ND-CP ngay 15/5/2014 "ve phifdng phdp 
xdc dinh gid da't va khung gid da't" thi gia da'l se 
do Uy ban nhan dan cdc tinh, thanh phd' trifc 
thudc Trung ifdng tif quyd't dinh cdng bd' vao ngay 
dau tien cua mdi nam lam can ciJ de tinh loan, 
trong do cd dung lam cdn ci? de: Tinh thue do'i 
vdi viec su" dung dat va chuyen quyen stV dung 
da't. Nhffng can cif de tinh thue thu nhap doanh 
nghiep la khung gid cua Uy ban nhan dan tinh 
cdng bd' tai thdi diem chuyen nhifdng. Tren thifc 
te, cd nhieu tnfdng hdp doanh nghiep mua tdi sdn 
ma thdi diem chuyen nhu'dng (mua \ ao) cdch day 
da rat lau nen gia von mua vao rat cao; so vdi gia 
quy djnh cua UBND tai thdi diem chuyen nhifdng 
thi chenh lech qua Idn, TiJc la, neu theo gid quy 
dinh ciia U\ ban nhan dan tinh thi gia da't rat thap 
va ne'u dtfa gia nay vao cong thifc tren thi thu 
nhap chiu thue ra't cao khien doanh nghiep khdng 
chiu noi. Dd la dieu ba'l hdp ly so vdi thifc te'. Vi 
the', cdc doanh nghiep vd cung lung tung, bi ddng. 

4. Kie'n nghi hoan thi^n phap luSt 
Tif nhffng vffdng mac tren thi hoat dpng thu 

thue thu nhap doanh nghiep dd'i vdi hoat dong 
chuyen nhifdng bat ddng san can suTa doi nhu'sau: 

Thd nhd't. de hoat ddng chuyen nhifdng BDS 
diln ra cdng bang va nghia vu thue' cua DN 
khdng bi thiet thi can sifa Luat Thue TNDN va 
cdc van ban hffdng ddn thi hanh theo hffdng nen 
dffa chl so' gia vao de dieu chinh gid vd'n BDS. 
Theo do. thu nhap chiu thue' dffdc xdc dinh 
nhff sau: 

Thu nhap chiu ihue = Gia BDS thffc te chuyen 
nhffdng (-) Gid vo'n BDS (x) Chi sd gid (-) Chi phi 
dau tff, cai tao va cdc khoan thue, phi, le phi 
da nop. 

Chi so gid dffa vao dieu chinh gid vd'n BDS la 
chi sd gid tieu dung dffdc Nha nffdc cdng bd hang 
nam. Do'i vdi trffdng hdp g'^ f""̂  BDS b^ng 
vang. bdng USD dffdc quy thanh lien V.\D theo 
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ti'i ihong ke binh quan hang thang tai thdi diem 
niua, sau jij ji^y chinh gid vd'n theo chi so gid. 
Trffdng h.ip khdng xac dinh dffdc gid vd'n BDS thi 
an dinh gid do UBND cap tinh ban hanh tai thdi 
diC'in mua. Dd'i vdi cac BDS cd nguon gd'c trffdc 
khi Lual Dat dai nam 1993 cd hieu life (trffdc 
ngay 1.5/10/1993). khdng thffc hien xac dinh gia 
"^on. vi luc nay thi trffdng BDS chffa chinh thffc 
dffdc thffa nhan. 

De thao gd khd khan va khuye'n khich cdc 
doanh nghiep can cd quy dinh cho cac trffdng hdp 
nay de van dffdc hffdng ffu dai mac du khdng thue 
trffc tiep dat cua Nha nffdc. Ben canh dd, trffdc 
khi ban hanh bang gid cdc cdquan lien nganh can 
phai khao sdt xay dffngde bdng gid sdt vdi gid thi 
trffdng, trdnh linh trang gian lan thue'. Dong thdi. 
chl nen xay dffng bang gid da't d lam chuan cdn 
nhffng loai dat khac linh phan tram theo gid da't d. 

Thii hai, thay ddi cdch xay dffng gid da'l. Phai 
chia ra, phan nao Nha nffdc lam de bao dam cd 
chd sd hiTu loan dan ve d.i'i dai; phan nao thi 
trffdng lam, Nha nffdc khong nen dm nang \iec. 
bi khieu nai nhieu ma lam khdng xong; khdng chi 
dinh gia ddnh ddng tren mol doan dffdng de thu 
thud (vi gid thue thu da't can tha'p). Phan dinh gia 
da'l cua doanh nghiep de cho cdc id chffc djnh gid 
lam vl doanh nghiep kmh doanh. mang tinh 
thj trffdng. 

Chia nhd dii't thanh nhieu viing gia tri. mdi 
viing cd mdi gia da't chuan liim cd sc* de \a>' dffng 
biing gid da't hang nam. Ca nffdc dif tinh cd 
khoani 1.000 viing gid tri khdc nhau. ihay yi chi 
CO 3 vffng aid tri nhff hien nay. Bang gia da't \a\ 
dffns Iheo each na> dung dc' thu thud cua ngffdi 
dan^̂ â sc dn dinh trong vdng 5 nam. khi nao cd 
bidn done mdi didu chinh. Cdn gid da't cu the cua 
tffng dff -Ml ihi a|i dung iheo cd che thi trffdng. khi 
n ; , , . V ' ! sinh liu sO dmh ;-ia, 

u Ml [1 i\ h.ifi:: ui.i dai cua U> ban nhan dan 
ca'p linl' li'̂ ng n.uii chffa phii hdp vdi thffc id. 
rhifdni: >̂' sff chenh lech ldn \a tha'p hdn nhieu 

(̂̂ MM.i ihi iiiidng. dan ddn can cu" de tinh ihud 
""lui nh.ip ^'''^"'^ nghiep khdng dam bao. ihal thu 
I ,̂ . Mui nhap doanh nghiep. Do va\. can thidl 

qu> dinh gid dai phiJ hdp. sat vdi thffc id. nen \j> 
dffng bang gia dat hang nam bang khoang 70% 
gia thi trffdng. Vi \ iec dieu tra gid da't b-ii dau tff 
thdng 6 nam irffdc, linh khoan tnfdt gid trong 6 
thdng ddn khi ban hanh bang gia da't mdi cpng 
sai so do khao sit thi kdt qua sc ra gia dat khoang 
70% gid Ihj irffdng khi ban hanh \uo ngay 01/01 
hang nam. Tang cffdng hoat ddng dinh gid da'l 
ddc lap. khdch quan \a cd chd tiii nghiem khdc 
ddi vdi hanh \i lam gij can hdn hodc tha'p hdn 
gid chuyen nhffdng. 

Ap dung gia da'l na> dc thu ndn Ihue da'l, nen 
sff dung dat khi giao da'l cdng. co phan hda doanh 
nghiep. Khi bdi Ihffdng cho dan thi dpdung he sd 
k de dieu chinh nhff irffdc da\ da tffng liim (theo 
Nghi dinh so 2:/l99S/\D-CP \e boi ihffdng gidi 
phdng mdt bdng). De giam gJnh ndng ddng tien 
su'dung d.it chodan ihi phdi dieu chinh giam mffc 
ddng (thay vi ddng f'W( ucn sff dung da'l ihi cii 
the qu\ dinh cho dan ddng tff 20% - MY'i I 

Thii ba. can sffa ddi. bd sung vd quy djnh chdl 
che hdn cac quy dinh phap lual da'l dai. doanh 
nghiep kinh doanh BDS. dau tff vao thud nhdm 
dam bao kiem sodt dffdc cdc giao dich gia tao. 
che day hoal ddng chuyen nhffdng BDS dc trdn 
ihud, iff do trdnh ihal thodt lai san nhd nffdc, 

Thi'dU. can cd sff lien thong, phd'i hdp chdl che 
giffa 3 cd quan quan t>' dd't dai (dang ky doanh 
nghiep. cdquan [hue va cdc cd quan khac cd Hen 
quan) nhdm \icc kiem soai cac hanh vi trdn thud 
tff hoal ddng chia. tach doanh nghiep; gdp vdn. 
hdp tdc kinh doanh. Tidp tuc cai each thu tuc 
hanh chinh. loai bd cdchdvin - cho. chuyen dan 
sang hinh ihffc dich \u hanh chinh; tang cffdng 
Ihanh. kiem tra. ngan ngffa hanh \ i tham nhung tff 
cdn bd, cdng chffc cd tham quyen, cd lien quan 
ddn viec chuyen quyen sff dung da't ciia doanh 
nghiep. Tff do. dam bao phdp luat du hieu Iffc va 
kha thi tren thffc td. 

Thd ndm, can cdng khai mpi quy trinh. dicu 
kien khi thffc hien cac hoat ddng quan ly nha 
nffdc \ e da't dai: hoat ddng da'u thau, da'u gia thffc 
sff cdng khai tren cdc phffdng tien thdng lin dai 
chiing. dam bao mmh bach, binh ddng va cd hieu 
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^c tren thffc te. Trdnh da'u thdu, da'u gid hlnh 
thffc, tinh trang che day thong tin, gay khd khan. 
can trd quyen ldi cua ngffdi sî  dung da't. Moi 
thong tin v^ da't dai va cac vain d^ cd lien quan 
can tang cffdng cdng khai. minh bach va thffc 
M n cd hi6u qua He thdng thdng tin dien tff 
quoc gia. 

Thd sdu, can thay the quy dinh ve thud thu 
nhdp doanh nghiep iff hoat ddng chuyen nhffdng 
bat ddng san bang thue ddnh tren gid trj ddng san 
hang ndm. Tff do, doanh nghiep na'm giff BDS 
phai ndp thue BDS se loai trff dffdc nhffng hanh 
vi trdn thud tff hoat dpng chuyen nhffdng 
hien nay. 

Nhff \ a \ . de nguon life dat dai dffdc sff dung 
\a quan ly hieu qua, thiic day nen kinh te phdt 
trien. cd quan nha nffdc cd tham quyen can thidt 
nghien cffu toan dien phap luat dat dai \a cdc \an 
ban phdp luat cd lien quan. Tff dd. dffa ra nhifng 
giai phdp toan dien nham hoan thien phdp ludt 
da't dai. phdp luat ve dau tff, ve doanh nghiep. \e 
kinh doanh bat ddng san va ve thud. Nhd vay, 
giup cai thien mdi trffdng kinh doanh, lanh manh 
hda quan he phdp luat ve da'l dai dd'i vdi doanh 
nghiep, dap ffng nhu cau cua doanh nghiep, yeu 
cau ciia hdl nhap kinh te qud'c te, nang cao ndng 
life canh tranh, binh dang, minh bach va quan ly 
cd hieu qua nguon life da't dai cua Nha nffdc • 
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ABSTRACT: 
This article analyzes some regulalions on corporate income lax for income from real 

estate transfer in Vielnam, thereby malting some recommendations to improve regulalions on 
corporate income lax for income from the transfer of real property. 
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