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T 6 M TAT: 
Thoa thuSn giao kd't hdp dong mua ban nha d trong tUOng lai la loai hinh giao dich dan 

su ph^ bi^n trong nhi?ng nam gan day, phap luat dan sd hidn hanh chifa co quy dinh cu 
the cho loai hmh giao dich nay. Vi vay khi xay ra tranh chap da co nhi?ng cdch van dung 
nhiJng quy dinh phap luat khdc nhau d^ giai quyd't, dan tdi cic hSu qua phdp ly khac nhau, 
gay ba't ldi cho cac chu the. 

Bai viê t the hien mot vai quan diem ve mat phap ly cua tac giS doi vdi loai hinh giao 
dich nay. 

Tuf khoa: Hop dong mua ban nha 6, giao dich trong tu'Ong lai, hau qua phap ly giao ke't 
hdp dong trong tu'Ong lai. 

1. Dat v3'n dd 

Hoat dong mua ban nha d didn ra ra't soi dpng 

trong nhiing nam gan day, dac bidt do'i vdi loai 

hinh nha 6 can ho ehung cif. Do nhu cau nha d 

tang cao, cac nha dau tif thie't kd' ndn nhieu loai 

hinh nha d da dang, ca ve hinh thu'c nha d lan 

each thiJc sd hiTu. phifdng thu'c thanh toan. ciing 

vdi dd la sif tham gia cua cac nha moi gidi bat 

dpng san nen thi tnfdng giao dich mua ban nha d 

ehung cd didn ra rat sdi dong. De kich edu, chu 

dau tif cac dif an nha d da hdn doanh vdi cac ngan 

hang de du'a ra cac goi \a\ ifu dai, eae chinh sach 
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thanh toan keo dan tai chinh cho ngu'di mua, t^ 
dd nhieu ngu'di mua nha nhan difpc cac ifu dai tif 
chinh sach cua ngu'di ban. 

Tuy nhidn, khong phai ai mua nha eung vl 

muc dich d^ d. Cd nhflng nha diu tif hp mua di 

ban lai nh^m hifdng chenh lech; cung cd nhilu 

ngifdi Ihdi did̂ m mua nha gia tha'p, khi sî  dung 

tha'y gia chuyd'n nhifdng cao ndn mud'n ban di d^ 

tim mua d eho phii hdp hdn. hoae hifdng chenh 

lech dau tif vao vide khac. Nhirns nha d dang 

nay thifdng b. han che" quyin djnh doat cua chu 

sd hffu, nhffng han che' dd co thi la n^lii. vu vdi 
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mdt ben thiJba (thd'chap ngan hang), hoac chu'a 
du thdi ban de du'dc ban (nha d xa hgi), nhifng vi 
nhu ciu xuat phat tvt ca ben ban, ben mua nen 
cac ben van tid'n hanh giao dich. Do'i vdi loai 
quan he giao dich dan sif nay, vide thanh toan 
du'dc cic bdn thifc hien day du nhu mua ban 
thong thu'dng, cdn thu tue chuye'n nhu'dng quyen 
sd hffu difdc cac ben cam ke't thffc hien trong 
tu'Ong lai, khi dieu kidn han che'quyen dinh doat 
dffdc dd bd (xda the'chS'p, da du thdi han dd'i vdi 
nha d xa hdi). 

De hieu ro hon ve quan he dan sff nay, ciing 
vdi tinh chat phap ly cua each thffc giao dich, 
thdng qua bai vid't, tac gia phan tich va trinh bay 
mot so'quan diem phap ly cua minh difa trdn mot 
tinh huo'ng giao dieh minh hpa cu thd'. 

2. Thoa thuSn giao kd't htfp dong mua ban 
nha d trong lu'dng lai 

Thda thuan giao ke't hdp dong mua ban nha d 
trong tffdng lai la viec ben ban va ben mua cung 
ddng thuan thd'ng nha't se ky ke't hpp dong mua 
ban nha d thuoc quyen sd hffu hdp phap cua ben 
ban vao mdt thdi diem nha't dinh trong tffdng lai. 
Loai giao dich nay da cd dd'i tffdng tai san rd 
rang, dd la nha d da dffdc hinh thanh va thuoc 
quyen sd hffu hdp phap cua bdn ban, nhffng tai 
thdi diem thoa thuan chi lam phat sinh nghia vu 
cam kd't ban va earn kd't mua tai mot thdi diem 
nha't dinh trong tffdng lai chff khong lam phat sinh 
quyen va nghla vu cua cac ben do'i vdi dd'i tffdng 
giao dich, nghla la hoat dpng mua ban chffa xay 
ra. Vide gidi thich rd khai niem cua loai quan he 
giao dich dSn sif n^y de chiing ta phan biet vdi 
mua ban nha d hinh thanh trong tffdng lai, loai 
hinh giao dich ma chffa ed tai san dffdc hinh 
thanh nhffng da lam phat sinh quyen va nghia vu 
cua ben ban va ben mua ddi vdi doi tffdng 
giao dich. 

Giao dich mua ban nha d trao tay ma khong 
qua cac thu tuc phap ly la hinh thffc giao dich 
khdng mdi d nffdc ta trong hang chuc nam qua. 
Viec cac ben khong the thffc hien dffdc thu tuc la 
bdi vi ed nhffng vffdng mac ve mat gia'y td, ngffdi 

ban chffa dffpc trao tU" each cua chu sd hffu tai san 
ve mat phap ly. Doi vdi loai hinh giao dich thoa 
thuan giao ke't hdp ddng trong tffdng lai cd tinh 
chat phap ly khac hdn, ehu sd hffu tai san da du'dc 
trao du tff each ciia ehu sd hffu, thu tuc chuye'n 
nhffdng chi la vifdng m^c phap ly nha't thdi do ehu 
sd hffu con bi ban chd' ve quyen dinh doat, hai 
bdn se tid'n hanh ban giao nha d va thanh toan 
tien (bang hinh thffe dat cpc). Ve ehinh danh phap 
ly tai san vSn thupc quy^n sd hffu eua ben ban, 
de'n khi ban che'quyen dinh doat dffdc dd bo, cac 
ben se tie'n hanh giao ke't hdp dong mua ban nha 
d va lam thu tuc sang tdn, do'i gia'y chffng nhan 
quyen sd hffu. Khi tham gia vao quan he giao dich 
nay, cac ben hoan toan y thffc dffdc nhffng rui ro 
ve mat phap ly, nhif bdn ban che't, tai san la nha 
d bi kd bien de' thffe hien nghia vu eua ben ban 
vdi ben thff ba. Tuy nhien, eae bdn vln tie'n hanh 
giao dich vdi niem tin thidn ehi khdng lam phat 
sinh rui ro cho nhau. Thong qua tinh hud'ng dffdi 
day, tac gia se phan tieh de' lam rd hdn loai quan 
he giao dich nay. 

Gia dinh anh chi AB la ehu can hp 1268 tda 
nha CT2A1 Khu do thi X. thanh pho Y, can ho 
gia dinh AB dang sd hffu la nha d xa hpi va AB 
hien dang dffdc vay ffu dai 300 tridu dong theo 
goi hd trd 30.000 ty dong eua Chinh phu. Ngay 
20/6/2019, anh chi AB va CD thd'ng nhat chuyd'n 
nhffdng lai can ho ndi trdn cho CD. Vi CD mud'n 
dffdc hffdng khoan vay ffu dai cua AB nen hai ben 
thd'ng nha't CD se chuye'n tien cho AB thanh toan 
tien gd'e va lai hang thang. Sau 3 nam, CD se 
thanh toan het va hai ben tid'n hanh thu tuc 
chuye'n nhffdng theo quy dinh cua phap luat hien 
hanh. Hai ben tie'n hanh ky bien ban ghi nhd thda 
thuan va cam ke't thffc hien, kem theo Hdp ddng 
dat coe khong thffc hten cong chffng. Trong bien 
ban thoa thuan giao dich cd dieu khodn cac ben 
khdng cd qu\ dn ddn phffdng cham dfft thoa thuan. 
AB chuye'n giao toan bd ho sd mua nha va hdp 
dong tin dung ciia minh cho CD, CD thanh toan 
he't so' lien eon lai cho AB dffdi dang hdp dong 
dat cpc va chuven vao d. 

So 17-Thang 7/2020 75 



lAP CHi CDNG THirailt 

Sau gan 1 nam thffe thien hdp ddng, do gia 
nha d len cao ndn ngay 20/04/2020 AB thong bao 
huy giao dieh vdi CD. AB se hoan lai toan bp tien 
da nhan tff CD va tien CD gffi AB thanh toan cho 
ngan hang trong 1 nam qua, de nghi CD don ra 
de AB ban nha cho ngffdi khac, AB eho CD mot 
thang de dpn ra khdi nha. CD khong dong y vdi 
quye't dinh vdi AB nen de nghi AB tdn trpng thda 
thuan ma cac bdn da giao kd't tnfdc dd. Do eae 
bdn khdng the' thffdng Iffdng dffpc ndn ngay 
20/5/2020 AB da dffa ngffdi dd'n cffdng chd'CD ra 
khdi nha va nidm phong nha lai. CD da khdi kidn 
len Tda an nhan dan quan M thanh phd' Y de nghi 
Tda tuyen budc AB phdi tdn trong va tid̂ p tuc 
thffe hien thda thuan giffa AB va CD da giao kd't 
ngay 20/6/2019. 

Dd'i vdi trffdng hdp nay, hien nay cd hai quan 
diem giai quye't, quan diem thff nha't cho rang, Tda 
an se bae bd yeu eau dd'n tff CD bdi cac ly do nhff 
sau: dd'i tffdng giao dich la t&i san dang the' cha'p 
ngSn hang, do dd can eff vao Khoan 8 Dilu 320 
Bd luat Dan sff 2015 AB khdng dffdc ban khi chffa 
cd sff dong y tff phia ngSn hang nhan the' chap. 
Giao dich nay khdng cd hidu lffe chie'u theo quy 
dinh tai dilu 124 Bo luat Dan sff 2015. Hau qua 
phap ly cua giao dich nay du'dc xff ly theo Dieu 
131 Bo luat Dan sff 2015 nd'u nhff cac ben cd ydu 
elu. Quan diem thff hai eho rang, Tda dn se tid'p 
nh|n yeu cau cua CD, ddng thdi bupc AB phai tid'p 
tue tdn trong nhffng thda thuan ma cac bdn da giao 
keo trffdc dd. Bdi thda thuan eua AB va CD khdng 
phdi la Hdp dong mua bdn nha d tai thdi diem giao 
ket ma day la thoa thuSn dam bdo chuyen nhffdng 
tai sdn trong tffdng lai. Dieu kidn de boat dong 
chuyen nhffdng didn ra dd la khi CD chuyd'n eho 
AB thanh toan he't khodn vay ngan hang, phan han 
che' v l dieu kidn chuyen nhffdng ciia can nha. Do 
dd, thda thuan nay khdng bi ban che'bdi quy dinh 
cua Khodn 8 Dieu 320 Bd luat Dan sff 2015, giao 
ke't nay la phu hdp vdi quy dinh va khong vi pham 
vao dilu cam cua phdp luat. 

Ca hai quan dilm ndi tren diu cd nhffng cd sd 
phap ly nhd't d|nh. vide Tda an dp dung each nao 
cungse ed nhffng ban ehd'va bat ldi eho cde chu 

the- neu tren. Neu can cti vao hiii.h v, thnc te^AB 
da nhan ti«n va ban g.ao giSV td, can iio CD da 
thanh toan phin Idn gia tri tai san va dmh ky 

thanh toan khoan din vay ngan hang (phan gta tr, 
con lai); d^ng thdi tiep nhan, quan ly can ho. Day 
ro rang la giao dich mua ban nha d, viec thu tuc 
chua hoan thanh chi la mot ph^n dieu kien cua 
giao dich, xua't phat tir Uu dilra gdi vay ma ca AB 
va CD itu tie'p can (AB diing ii de ban nha, con 
CD diing keo gian bdt giinh nang tai chinh khi 
mua nha), tir dd cd the ap dung trttdng hap thiJ 
nha't de giai quye't vu viec. Trong trUdng hop niy, 
CD se bi bat ldi va thiet hai. Con nj'u can cti vao 
y chi cua hai ben, can ciJ vao nhiing quy dinh ciia 
phap luat dan sir hien hanh, tda an cung CO the 
van dijng quan diem thil hai de giai quyet vu 
viec, trudng hdp nay quyen ldi ciia CD se dtrdc 
dam bao theo tinh than cac ben da thoa thuan 
nhung tinh thien chi cho thii ttic giao ke't vS 
chuyen nhUdng nha d sau nay giiia hai ben se gap 
nhieu kho khan. 

Doi vdi trudng hdp nhuda n6u 6 tren, tac gia 
dUa ra mot so' quan diem cOa minh ve tinh cha't 
hiinh vi giao dich ciia cac chd the, de tir do chi ra 
mot so' vS'n de bat cap ciia loai hinh giao dich dtin 
sU nay, cu the nhif sau: 

Tlidnhdl, ve tai san. Tai siin la doi titctng giao 
djch thuoc quyen sd hiiu hoan to^n help phap cua 
AB, Bo luat Dan su 2015 cd hieu lire hiin hanh 
quy dinh tai Dieu 194 "chii sd hi!u cd quyen ban, 
trao dot, tang cho, cho vay, de thira ke, tCf bo 
quyen sd hBu, tieu diing, tieu huy hoac thilc hi6n 
cac hinh thiJc dinh doat khac phii hop vdi quy 
dinh ciia phap luat doi vdi tai san". Nhu vSy, cin 
cti vao quy djnh nay chu sd hiiu tai san cd toan 
quyen djnh doat doi vdi tai san do minh S(5 hiiu, 
chu sd hHu tai san khi thirc hien quyen dinh doat 
phai dap ling yeu cau ve nang lu'c hanh vi theo 
quy djnh tai Dilu 193 Bij luat Dan siI 2015. ViSc 
tai san dUdc mang ra the chap va khong dUdc ban 
theo quy djnh tai Khoan 8 Di^u 320 36 luat Dan 
sir 2015 la trudng hop han che quyin dinh doat 
ctia chu sd hSu cd dilu kien chil khong phai la 
tifdc doat quyin djnh doat cija chii so hdu. AB 
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van cd quydn nang cua ehu sd hffu dffdc phap luat 
trao cho, trong dd cd quyen dd bd han che dinh 
doat. Khdng mdt quy dinh nao hay chu the' nao 
cam chu sd hffu tai san thffc hidn quyen dinh doat 
tai san cua minh. Vide han chd' quyin tff dinh 
doat tai san chi la mot dieu kidn mang tinh nha't 
thdi va nam trong pham vi kiem soat quyen cua 
chu tai sdn. Dilu nay hoan toan khac tinh chS't 
nhff tai san bi kd bidn de thffc hien nghia vu dan 
sff theo quye't dinh eiia tda an, hay ngffdi qudn ly 
tai san sff dung quyin eua chu tai san nhffng 
khong dffdc Nha nffdc cap gia'y chffng nhan quyen 
chii sd hffu. Dd'i vdi nhffng trffdng hdp nay chu sd 
hffu tai sdn, ngffdi quan ly tai san khong chi 
"khdng dffpc" bdn ma cdn bi tffdc doat quyin 
bdn, day mdi goi la trffdng hdp phap luat cam. 
Khdng cd mdt quy dinh nao cS'm chu sd hffu tai 
san cam ke't chuyen nhffdng tdi san cua minh cho 
chu thi khac trong tffdng lai. 

Thii hai, phdp luat dan sff hidn hanh cd quy 
dinh ve viec mua bdn nha d hinh thanh trong 
tffdng lai, dd'i tffdng cua giao dich la tai sdn sd 
hinh thanh trong tffdng lai. Dilu do cd nghia la 
tai thdi dilm giao dich dd'i tffdng cua hdp dong 
chffa ton tai, ta't cd chi tren gid'y td hoac chi ton tai 
tren mdt sd'dang ed bdn (nhff mdng nha, thie't kd 
dff an cua chu dau tff da dffdc cd quan cd tham 
quyen phe duyet..) chff chffa ton tai dffdi dang vat 
eha't day du. Trong quan hd giao dich nay quyin 
va ldi ich hdp phdp cua cde chu the dffdc phdp 
luat bdo vd day du theo quy dinh tai Luat Kinh 
doanh Bat dpng sdn 2014. Mot tai sdn chffa dffdc 
hinh thanh va khdng cd gi dam bao nd chdc chan 
se dffdc hinh thanh nhffng vin dffdc dieu chinh de 
dffa vao quan he giao dich dan sff, bdi le dd la 
nhu cau ciia xa hdi. Dieu nay dat ra mot eau hdi, 
vay tai sao tai san la nha d da dffpc hinh thanh, 
dffdc trao cho chu sd hffu dinh danh cu thi, nhffng 
lai khdng cd mot cd ehe', hay quy dinh phap luat 
cu the nao cho vide "giao ffdc" mot giao djch mua 
ban se dffdc tie'n hanh trong tffdng lai. Trong khi 
dd, boat ddng nay lai dien ra mot each phd' bidn 
trong ddi sd'ng dan sff va thffdng dffdc hdp thffc 
bang hdp dong dat cpc hay hdp dong uy quyin; 

each thffc giao dich van cdn ton tai nhieu rui ro, 
mac dii cde ben trong quan he mua bdn y thffc 
difdc nhifng van chap nhan. Mdt diem khdng hdp 
ly nffa, do la phdp luat dan sff hien hanh quy dinh 
chu sd hffu cd toan quyen dinh doat tai san eiia 
minh bang vide de' lai di chiic cho mdt chu the' 
nao dd du'dc the' minh tie'p tuc hffdng quyen chu 
sd hffu tai san cua minh trong tffdng lai sau khi 
chu sd hffu tai san chet ma khong can phai dffdc 
sff dong y cua bat eff chu the nao khdc (trai chu), 
nhffng lai khong cd mot quy dinh nao vl vide chu 
sd hffu tai san se thffc hien chuyen nhffdng tai sdn 
cho chu the khdc trong tffdng lai. Didu nay thffe 
sff la mot han che' va thie'u sdt vl mat lap phap. 

Nhff vay, thda thuan giao ke't mua ban nha d 
trong tffdng lai khdng phdi khong cd ed sd phap 
ly. Tuy nhidn, viec khong co mot quy dinh cu the, 
ro rang ve loai hinh giao dich nay ddn tdi viee 
cac bdn phai vien dan nhilu quy dinh khdc nhau. 
Ciing bdi phdi van dung nhilu quy djnh khac 
nhau nen cac chu the phai nhan nhffng rui ro phap 
ly tff mat trai cua cac quy dinh dd. Mat khac, vide 
khdng nha't quan difdc npi dung va hinh thffc eua 
quan hd dan sff nay bang eae quy dinh eu the eiia 
luat dSn tdi nhieu hau qua phdp ly khac nhau, 
each hie'u va each van dung phdp luat khac nhau 
cua cd quan tff phap, dieu nay dan tdi sff bat ldi 
ngoai mong mud'n va dff lieu eua eae chu the, bdi 
Id ben nao cung cd cd sd khi dffa ra quan diem 
phap ly cua minh. 

3. Kd't tu^n 

Khi cd nhffng hoat ddng giao dich dan sff pho 
bie'n nhffng phdp luat cd nhffng quy dinh khac 
nhau, hoac chffa dieu ehinh mdt each nha't quan 
thdng qua cac quy dinh eu the thi sd phdt sinh 
nhieu bat cap, cd the ddn tdi nhffng tranh cha'p. 
Dilu nay khdng chi gay thiet hai cho cae chu the' 
khi tham gia vao quan he dan sff va cdn gay khd 
khan cho caecdquan tff phap trong giai quye't vu 
vide, dieu nay ddi hdi cd quan lap phap phai ed 
nhffng dilu chinh kip thdi dd' tao ra hanh lang 
phdp ly da\ du lam cd sd cho ede chu thd' dilu 
ehinh hanh vi. eung nhff ed quan tff phap can eff 
giai quye't edc tranh cha'p tidn quan • 
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ABSTRACT: 
The contract of sale for the future formed housing has become a popular civil transaction 

type in recent years. However, Viemam's current civil law does not have specific provisions 
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