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ABSTRACT:

This article presents an overview on regulations of protecting intellectual property rights under
free rade agreements that Viemam has joined from the perspective of criminal laws. This article
also compares these provisions with the intemal laws to assess Vietnam's compatibility to
international commitments; thereby suggesting the direction of completing the provisions of
Vietnam's criminal law in accordance with the requirements of free trade agreements.
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1. Introduction

Intellectual property is increasingly recognized
worldwide as an imporant commerctal asset, a
driving force for technological innovation and
progress, playing a significant role in the sustainable
development of countries.! Acutely aware of the
meaning and importance of such intellectual property
(IP), Vietnam and other countries around the world
are making more and more efforts in encouraging
creative activines and protecting the results of such
activities. Building and perfecting the legal system in
general and the criminal law in particular on
inellectval property rights protecuon is an effective
solution to this issue.

On the other hand, the protection of intellectual
property rights by criminal measures is not only a
legal issue prescribed in national law but also a
regulated area of international Jaw. The intermatonal
community is paying more attention to the protection
of intellectual property rights by criminal measures.
The clearest evidence is the provisions on crimes and
criminal procedures in a number of international
reaties on intellectual property and the fact that these

provisions are increasingly set out in Free Trade
Agreements.

It can be said that in the context of the current
international economic integration, the proliferanon
of Free Trade Agreements 1s opening up the
countries’ opportunities for economic development,
raising their position in foreign relations but also
bringing in many chall One of the challeng
for Vietnam (as well as other parties) in joining FTAs
1s the issue of perfecting the legal system to be
compatible with the provisions of the FTAs. For the
protection of intellecrual property rights by cniminal
measures, this requues a review and evaluation of
the current provisions of Vietnam's crimnal law and
amendments its to harmonize FTAS' requirements.

2.0verview

2.1. Protection of intellectual property rights from
the perspective of criminal law in the free trade
agreements (FTAs) Vietnam has signed

Traditionally. FTA is an economic cooperation
agreement signed between at least two countries
with the aim of reducing trade bamiers. specifically.
tariffs, import quota (and other non-tariff barriers).
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simultaneously, promoting wade in goods and
services among these countries.

In addition (o traditional FTAs, there exist more
and more comprehensive pew generation FTAs
which go beyond the scope of the liberalization of
trade in goods. Compared 1o the former, the latter
governs more deeply the inherent cooperation
essence of the traditional FTAs; at the same time,
may comain additional contents such as: investment,
competition, public procurement, e-commerce, the
encouragement of developing small and medium
enterprises, technical assistance to developing
countries,... and even includes contents that are
considered  "non-commercial”  such as labor,
environment, e i to inabl
development and governance..*

There are many specific forms of FTAs such as

trade area agreements, economic partnership
agreements, economic alliances or free trade
agreements... however, not all of them have

agreements on P in general as well as protecting P
nights in particular which are usually found in cenam
FTAs in the form of economic pannership
agreements, free trade agreements such as the
Vietnam and Eurasian Economic Union (EAEU) Free
Trade Agreement, the European Union and Vietnam
Free  Trade  Agreement  (EVFTA).  the
Comprehensive and Progressive Agreement for
Trans-Pacific Pannership (CPTPP)...' Requirements
towards prolection of [P righis in general and
protecting 1P rights by criminal measures in panicular
in FTAs are also difierent. Nevertheless, most are
based on the interational treaties on inielectual
property rights in 1wo aspects of industrial property
rights and copyright and related rights,* for example:
Clause 1. Anicle 12.43. Sub-Section 1. Section C
Chapter 12 EVFTA provides for the general
obligation 1o enforce the intellectual propery rights as
follows  “The Parties affinn  their rights and
obligations under the TRIPS Agreement, i particular
Part Il thereof. Each Parry shall provide for the
complememary measures, procedures and remedies
tinder this Section necessary to ensure the enforcement
of intellectual property rights.”

It can be said that the TRIPS Agreement is one of
the few intemational weaties on intellectual property
(to which Viemam is a party) that clearly and directly
stipulates  the content of protecting  intellecrual
property rights by criminal measures as follows:
“Members shall provide for criminal procedures and
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penaliies 10 be applied ar least in cases of wilful
rademark counterfetung or copyright piracy on a
commercial scale. Remedies available shall include
imprisonment and/or monetary fines sufficient 10
provide a deterrent, consistently with the level of
penalties applied for crimes of a corresponding
graviry. In appropriate cases, remedies available shall
also include the seizure, forfeiture and destruction of
the infringing goods and of any materials and
implements the predominant use of which has been in
the commission of the offence. Members may provide
for criminal procedures and penalties 10 be applied in
other cases of infringement of tellectual properry
rights, in particular where they are committed wilfully
and on a commercial scale.” (Article 61).

Srudying the provision of Article 61, it illustrates
that TRIPS imposes mandatory requirements on
member states to prescribe at least acts of wilful
trademark counterfeiting or copynght piracy on a
commercial scale as cimes and handle those acts by
criminal measures.

Funthermore, TRIPS also provides open rules for
the Partjes (o apply criminal measures in other cases
of infrnngement of intellecrual property rights,
especially cases of intentional infringement and
infringement on a commercial scale. Therefore, the
Panies may stipulate additional acts of infringement
of IP rights as crimes and handle them by criminal
measures. This conient indicates the flexibility in
which each Party can take the initiative to formulate
criminal law provisions more strictly than the
miimum requirements of TRIPS.

In addition to invoking or rcaffirming the Parties'
obligations to comply with the TRIPS Agreement,
certain FTAs mention additional requirements related
to the protection of intellectval propenty rights by civil
and adminmistrative measures without requiring the
criminalization of the above-mentioned acts and
handling by criminal measures.’

Among the FTAs that Vietnam has negotiated and
signed. it can be said that the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership
(CPTPP) is the FTA including the most
comprehensive and profound provisions on protecting
imellectual property rights in terms of intemational
legal practice, concurrently providing specific
requirements for criminalizing violations in this area.
Criminal proceduces and penalties are prescribed in
Articles 18.77 and 18.78 Chapter 18 CPTPP with the
following basic contents:
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Firstly, each Party shall provide for criminal
procedures and penalties to be applied at least in
cases of wilful rademark counterfeiting or copyright
or related rights piracy on a commercial scale®
(paragraph |, Article 18.77). This content is similar to
the content specified in Article 61 of the TRIPS
Agreement.

Secondly, each Party shall reat wilful importation
or exportaton of counterfeit trademark goods or
pirated copyright goods on a commercial scale as
unlawful activities subject to cnminal penalties
(paragraph 2, Anrticle 18.77). For the purpose of
clarifying the text in the paragraph 2, foomote 128
states the recommendation: The Parties understand
that a Party may comply with its obligation under this
paragraph by providing that distribution or sale of
counterfeit trademark goods or pirated copyright
goods on a commercial scale is an unlawful activiry
subject to criminal penalties.

Thirdly, each Party shall provide for criminal
procedures and penalties to be applied in cases of
wilful importation and domestic use, in the course of
trade and on a commercial scale, of a label or
packaging to which a trademark has been applied
without authorisation that is identical to, or cannot be
distinguished from, a wrademark registered in its
termitory; and that 1s intended to be used in the course
of trade on goods or in relation 1o services that are
identical to goods or services for which that trademark
is registered (paragraph 3, Arucle 18.77 CPTPP).

Footnotes 129 and 130 of the Agreement further
elaborates that: “A Party may comply with its
obligation relating to importation of labels or
packaging  through its  measures  concerning
distribution”. “A Party may comply with its obligations
under this paragraph by providing for criminal
procedures and penalties 10 be applied 10 attempts 1o
commit a trademark offence”.

Thus, according to paragraphs 2 and 3, Anticle
18.77. acts of intentionally importing goods bearing
counterfeit trademarks or acts of intentionally
importing and using domestically illegal labels and
packages that are identical or indistinguishable from
domestically registered rademarks for the purpose of
use in the trade in goods and services identical 1o the
registered goods and services must be handled by
criminal measures.

Fourthly, it is necessary o address the
unauthorised copying of a cinematographic work
from a performance in a movie theatre that causes

significant barm to a right holder in the market for that
work. Each Party shall adopt or maintain measures,
which shall at a minimum include, appropriate
criminal procedures and penalties for such offences
(paragraph 4, Anticle 18.77).

Fifthly, with respect to the offences for which
Anticle 18.77 requires a Party to provide for criminal
procedures and penalties, each Party shall ensure that
criminal liability for aiding and abetting is available
under its law (paragraph 5, Article 18.77).

Sixthly, stipulating the directions for handling and
criminal procedures (paragraph 6, Article 18.77),
specifically:

- Penalties that include sentences of imprisonment
as well as monetary fines sufficiently high to provide
a deterrent to future acts of infringement, consistent
with the level of penalties applied for crimes of a
corresponding gravity.

- Its judicial authorities have the authonty, in
determining penalties, to account for the seriousness
of the circumstances, which may include
circumslances that involve threats o, or effects on,
health or safery.

- [is competent authorities may act upon their own
initianve to initiate legal action without the need for a
formal complaint by a third person or right holder.”

In addition, the points (c). (d). () and (f) paragraph
6. Anticle 18.77 also provide for measures to seize.
confiscate and deswoy nfringing goods; access 1o
physical evidences and proof to carry out civil
proceduses for criminal acts.

Finally, unavthorised and wilful acts of infringing
on (rade secrets in one of the following forms: (i)
access to a rade secret held in a computer system; (ii)
misappropriation or (raudulent disclosure of a trade
secret. including by means of a computer system (see
paragraph 2 Anticle 18.78).

Paragraph 3 Article 18.78 also suggests the
Member States to limit the application of criminal
sanctions to infringement acts specified in paragraph
2 upon accompanying by one of the following signs:
for the purposes of comunercial advamage or financial
gain; relating 1o a product or service in national or
international commerce: intended to injure the owner
of such trade secret. acts directed by. or for the benefit
of or in association with a foreign economic entiry:
acts that are dewimental to a Party’s economic
interests. international relations, or national defence
or national secunty.

The above requirements of the CPTPP clearly
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show the tendency of increasingly broader and more
comprehensive agreement in FTAs related to the
protection of 1P rights from a criminal perspective.
This does not mean that the Parties have to expand as
much as possible the scope of handling IP
infringement by criminal measures. It is not difficult
to notice, besides the general requirements, the
CPTPP also often has recommendations for the
Parties 10 be able to comply with the required
obligatons by setting out specific limits. This
limitauon may relate to certain objects of [P rights (but
not all) or other forms of infringement, consequences
of damages, purposes of acts... The reason for this
provision comes from the purpose of negotiating most
FTAs that is firstly to reduce trade barriers and
enhance economic development for countries as well
as regions and the globe. Therefore, the protection of
[P rights, regardless of measures, procedures and
sanctons, must be balanced with the above purposes.
avoiding creating barriers to legal rade.

In general, if in the past, the issue of IP protection
was ofien viewed only from civil and adrmunismative
perspectives, the criminal aspect with the most severe
handling measures has gradually been paid more
attention.

2.2. Vietnamese criminal law in meeting the
requirements of FTAs on the protection of IP rights

Viemam has largely codified international
commitments (of which Viemam 1s a member).
creating a natonal legal basis for the implementauon
of these commitments. This policy has been stated in
the Resolution of the 4th Central Party Congress XII
on the effective implementation of the internanonal
economic integration process in the context of
Vietmar's participation in free rade agreements, that
is: “Urgently review, supplement and complete laws
directly related 1o il ! economic i

also has regulations corresponding to the
requirements set out in FTAs (specifically CPTPP) 10
a certain extent, however, there are still incompatible
contents, which need to be improved:

2.2.1. Compatible contents

Firsily, the current Viemam Penal Code (The
Penal Code 2015, amended and supplemented in
2017  hereinafter referred to as the PC 2015)
provides for crimes of infringing upon [P rights,
namely:

- Crimes of manufacturing and trading counterfeit
goods. The objective acts described in these crimes
include acts of manufacturing and trading counterfeit
goods® that satisfy the condition of having "bad™
personal idendfication or one of the quantitative
conditions, that is, the value of goods or damage to
human health and life or gain of illicit profils as
prescribed in Arucles 192, 193, 194, 195 of the PC
2015.

- Crime of infringing upon copyright and related
rights (Article 225 of the PC 2015) and Crime of
nfringing upon industrial property rights (Anicle 226
of the PC 2015). The objective acts of these crimes
include the followings:

+ Unauthorized acts of intentionally copying or
distributing to the public copies of works. copies of
phonograms, copies of video records without the
permission of copyright and related rights owners;

+ Acts of intentionally infringing upon industrial
property rights to trademarks or geographical
indications currently protected in Vietnam, whose
objects are goods of counterfet trademarks or
geographical indications;

These acts only constitute crimes upon satistying
one of the following signs:

+ Infringement on a commercial scale: or

in accordance with the Constitution. fully and properly
comply with the market economy rules and
imternational — economic  integration  commitments;
internally legislate as scheduled in accordance with the
internaional treaties to which Viemam is a member.
Sirst of all the laws on trade, investment, intellectual
property. technology iransfer and labor - ivade union ...
in order to 1ake advantage of opportunities, advanta, ges
and  overcome difficulties  and challenges  of
participating and implementing nev-generation Sfree
wade agreements.”

Regarding the protection of intellectual property
rights by criminal measures. Vietnamese criminal law
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+Q ive gain: illicit gain or damage to the
owners of copyright or related nights, rademark or
geographical indications or value of infringing goods
(o 2 cerain extent (see Article 225. 226 of the PC
2015).

Secondly, the PC 2015 provides for complicity in
Article 17.

Complicity is an additional regulation of penal
liability in which two or more people deliberately
commit the same crime. This in the basis for
prosecuting accomplices for the acts of organizing,
inciting and helping others to commit crimes of
infringing upon industrial propeny rights. copyright
and related rights.
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Finally, the Penal Code provides specific types
and levels of penalties 10 be applied, showing a clear
differentiation perspective in handling crimes.

For example: Crimes of manufacturing and trading
in counterfeit goods are prescribed in 4 different
Articles.® Crimes are distinguished mainly by the
object of infringing goods. Different types of
counterfeit goods result in different nature and degree
of danger of the criminal offences. Counterfeit goods
which are food, food additives, medicines for
reatment or prevention of diseases; or animal feeds,
fertilizers, veterinary medicines, pesticides, plant
vadieties and amimal breeds not only cause economic
losses but also have the possibility of directly
damaging human life, health, property and the growth
of plants and animals. Therefore, different groups of
counterfeit goods are regulated by different offenses
and corresponding penalties. For example, a person
who manufactures counterfeit goods (Arucle 192)
may be subject to a maxumum penalty of 15 years in
prison (Clause 3); those who manufacture counterfeit
food and food additives (Article 193) may be subject
to a maximum penalty of life imprisonment (Clause
4), those who manufacture counterfeit medicines
(Article 194) may be subject to a maximum penalty of
death penalty (Clause 4).

In addition, the crimes of manufacturing and
trading counterfeit goods, cnmes of infringing upon
industrial property rights, crimes of infringing upon
copyright and related rights are all crimes that apply
criminal liability of commercial legal entities. This is a
key new point of the PC 2015 compared to the
previous provisions. The provision of commercial
Jegal entities’ criminal liability 1s an important legal
basis to strictly and thoroughly handle all violating
subjects.

Thereby, it can be said that Vietnam's criminal law
has met many of the requirements of the CPTPP
related to the criminal aspect of infringement of
intellectual property rights.

2.2.2. Incompatible contents

Firsily, certain offences have not yet been
stipulated as crimes in the PC 2015, specifically as
follows:

Acts of intentionally importing and using
domestically, in commercial activities and on a
commercial scale, the label or packaging on which
there is a trademark affixed without permission,
identical or indisunguishable from a registered
trademark in the Party's territory; that are intended for

commercial use in goods or in connection with a
service that is identical 10 goods and service of a
registered trademark (see paragraph 3 of Armicle
18.77 CPTPP).

The current Penal Code of Vietnam only stipulates
criminal liability for infringement of industrial
property rights (o trademarks or geographical
indications protected in Vietnam, whose objects are
counterfeit trademark goods or counterfeit
geographical indication goods on commercial scale or
gaining illicit profits of VND 100,000,000 or more; or
causing harm to the owner of the trademark or
geographical indications assessed at VND
200,000,000 or more; or the value of the counterfeit
goods assessed from VND 200,000,000 and above. In
other words, the infringement of industrial property
rights 10 a trademark must be atached to the specific
infringing goods.

As such, the acts of imporung labels or packages
bearing trademarks that are identical to those
currently protected in Vietnam but not yet been
associated with specific goods or services (including
for the purpose of using these labels or packages on
goods or services identical to the goods or services of
the registered trademark in commercial activities)
shall not be subject o criminal liabulity for infringing
upon industrial property rights (Article 226 of the PC
2015). On the other hand, the criminal prosecution of
this offence at the stage of preparation for crimes of
infringement  of industrial property rights as
recommended in foomote 130 Chapter 18 CPTPP 1s
also not applicable. Since Article 14 of the PC 2015 on
preparation for crimes does not stipulate criminal
liability for infringement of industrial property nghts
atthis stage.

In addition to the provision of Article 226, the PC
2015 has not yet provided for any independent crimes
whose signs of determining crimes satisfy this
offence.

- Unauthorized acts of intentionally infringing
rade secrets in one of the following forms: (i) access
to a rade secret held in a computer system; (i)
rusappropriaton or fraudulent disclosure of a trade
secret (see paragraph 2, Article 18.78). Most national
or international laws define trade secrets as objects of
protection of industrial property nghts in addition to
trademarks, geographical indications, etc. The FTAs
that Vietnam has recently signed have begun to
require criminalization of the acts of intentionally
infringing rade secrets (possibly accompanied by

86 16 -Thang 7/2020 31



TAP CHi CONG THUONE

certain recommendations to the Party about Limiting
this scope 10 specific cases). However, 10 any cxtent.
Vietnam's criminal law has not yet stipulated cniminal
Tiability for this offence.

Secondly, there are still legal signs determining a
crime that have not yet been understood in a manner
corresponding to the CPTPP's provisions.

Crime of infringement of copyright and related
rights and crime of infringement of industrial
property rights specified in the PC 2015 both require
infringement on “commercial scale” as a sign of
indictment. Earlier, the term “commercial scale”
had been mentioned in Joint Circular No.
01/2008/TTLT-TANDTC - VKSNDTC - BCA -
BTP dated February 29, 2008 of the Supreme
People’s Court, the Supreme People's Procuracy.
the Ministry of Public Security and the Ministry of
Justice guiding the prosecution of infringements of
intellectual property rights (hereinatter referred to
as Circular No. 01/2008) in which explains the signs
of "causing serious consequences”, "causing very
serious consequences” and “causing particularly
serious consequences” in the crime of infringement
of copyright and related rights."" However, the
Circular does not specifically explain the concept of
“commercial scale”.

Identifying the sign of "comumercial scale” in
crimes of intellectual propeny infringement is of great
importance in prosecution. The practice of applying
international law shows a case in which the United
States filed an application to the WTO's DSB
regarding the issue of criminal jusuce protection
mechanism towards [P rights in China in April 2007.
This is the first dispute accepted by the DSB arising
from the issue of protecting intellectual propenty nghts
under the mechanism of criminal law. The core
dispute of this case s how 10 interpret a user's
"commercial scale” under Article 61 of the TRIPS
Agreement as a “criminal threshold“."” [n the outcome
of the case, the Council concludes. “A “commercial
scale” is the magnitude or extent of typical or usual
commercial activity for a given product in a given
market™."" Commercial scale varies not only by
market but also by products in the same market.”
Accordingly. it can be seen that "commercial scale” is
anopen and flexible term according to TRIPS.'$

To avoid the occurrence of similar cases. the
concept of “commercial scale” has been specified in
paragraph 1 of Anticle 18.77 CPTPP. to include at
least:
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- Acts camried out for commerciu age or
financial gain (a); and

- Significant acts that have a substa .ejudicial
impact on the interests of the copy: . OF related

rights holder in relaton to the m: setplace (b).
Footnotes 126 and 127 further elaborates this content
as follows: “126. The Parties understand that a Party
may comply with subparagraph (b) by addressing such
significant acts under its crimmnal procedures and
penalties for non-authorised uses of protected worlks,
performances and phonograms in its law.”; "127. A
Party may provide that the volume and value of any
infringing items may be taken into account in
determining whether the act has a substantiol
prejudicial impact on the interests of the copyright or
related rights holder in relation to the marketplace.”

This provision of the CPTPP shows that the
purpose of obraining a commercial advantage or
financial gain; significant harm to the interests of the
rights holder in relation to the marketplace (which can
be determined by the volume and value of any
infringing items) are the grounds for determining the
“commercial scale” of the infringement. Meanwhile,
the provisions of Article 225 and Article 226 of the PC
2015 show that the sign of infringement on a
commercial scale is prescribed as independent sign
besides the quantitative signs such as “eaming
profits”, “causing harm 10 the rights owner”, "the
value of infringing goods”. This shows the
incompatibility between the two regulations in the
understanding of "commercial scale”.

Finally, the provisions on procedures for
prosecuting a criminal case are incompatible.

According to sub-paragraph g, paragraph 6 of
Article 18.77, the Party's competent authorities may
act upon their own initiative to initiate legal action
without the need for a formal complaint by a third
person or right holder. Footnote 135 further provides
recommendations: “With regard to copyright and
related rights piracy provided for under paragraph 1. a
Party may limit application of this subparagraph to the
cases in which there is an impact on the right holder's
ability to exploit the work, performance or phonogram
in the market.” From which, it can be understood that
the Parties are aliowed to limit the «  pe of criminal

liability for crimes specified in para 4 | of Article
18.77 on the condition that the act b -ed damage
to the possibility of explon o works,
performances. sound recordings ol holder in

the market.
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It should also be agreed that when this limitation
has been codified in the penal code, criminal
proceedings shall be applied 1o all those offenses. In
other words, the content of footnote 135 does not limit
the circumstances of prosecuting a criminal case by
the procedures conducting authorities’ inination.

With reference o the provisions of Article 155 of
the Cruminal Procedure Code 2015 (CrPC), cases of
prosecution at the request of the victim include the
crime specified in Clause 1 Article 226 of the PC 2015
(basic component constiiung the crime of infringing
industrial ~ property rights). Accordingly, the
prosecution of the offense provided in Clause I,
Article 226 of the PC 2015 procedurally requires the
victim's request for prosecution or that request of the
victim's representative in case the victim is a person
under 18 years old, a menully or physically
disadvantaged person or dead person.

Therefore, the provisions of the 2015 CrPC have
limited cases of prosecution by the competent
authorities’s imination than those specified at
subparagraph g, paragraph 6, Article 18.77 CPTPP.

2.2.3. Orientations to improve Viemam's criminal
law

A comparative study of the provisions of the
CPTPP and the above-mentioned current regulatons
of the Viemam's criminal law shows the
incompatibility between these two legal mechanisms.
Viemam has a time limit of three years from the date
of entry into force of the CPTPP to compatibilize the
above-roentioned contents to the CPTPP (see Article
18.83, Section K, Chapter 18 of the CPTPP).
Therefore, in order to meet this requirement, the
following issues need to be amended and
supplemented into the system of Vietnam's criminal
law and criminal procedure law:

Firstly, supplementing the provisions of the
following acts as crimes in the Penal Code: wilful
importation and domestic use, in the course of trade
and on a commercial scale, of a label or packaging, to
which a trademark has been applied without
authorisation that js identical to, or cannot be

ENDNOTES:

distinguished from, a trademark registered in
Viemam; unauthorized and wilful acts of infringing
trade secrets. The provision of penal liabilities for
such acts may be limited according to the
recommendations of the CPTPP.

Secondly, there should be provisions (o clarify the
concept of “commercial scale" as a criminal threshold
upon dealing with [P crimes.

Finally, the provision of prosecution at the victim’s
request for offenses prescnibed in Clause 1 Article 226
of the PC 2015 should be removed from Arncle 155 of
the 2015 CrPC.

3. Conclusion

Under the impact of the global ntegration trend,
free trade agreements are entering a period of full
bloom and bringing many opportunities as wel] as
requirements and challenges for countries, in which
Viemam is not an exception. One of the basic
requirements of FTAs 1s that upon panticipating, the
Party shall build a national legal comidor in
accordance with the "common rules”. And the Parties’
codification of these requirements is indispensable for
participating in the "international playing field” in all
agreed matters, including the protection of intellectual
property nights by criminal means. Up to this point, the
CPTPP is an FTA providing the most strict and
specific requirements related to the protection of [P
rights by criminal means.

The results of the review of Vietmam's current
criminal law provisions show that the points of
wnconsistency with CPTPP regulations are focused on
two issues: Firsdy, some PR infringements have not
been Penal Code of Vietnam regulations is a crime;
Secondly, there are still legal signs determining a
crime that have not yet been understood in a manner
corresponding to the CPTPP provisions. These are all
issues that need to be revised early in the process of
Vietmam implementing the member country' legal
obligations for the CPTPP in particular and the FTAs
involved in general B
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2As of June 2020, Vietnam has participated in signing, implementing and negotiating 16 FTAs. of which 12 have
entered into force (7/10 was implemented as an ASEAN member: 4 FTAs signed bilaterally with Chile, Japan,
Korea and EEC and 01 mululateral signing of the Trans-Pacific Comprehensive Parinership Agreement (CPTPP);
01 signed FTA is a Free Trade Agreement between Vietnam and the EU (EVFTA), approved by the European
Parliament and the European Council on February 12. 2020 and approved by the Vietnamese Nauonal Assembly on
Iune 8, 2020, whnch shal) ake effect from Avgust 1. 2020: 03 FTAs under negotiation include the Regional
Comprehensive Economic Partnership (RCEP). the FTA with Israel and the FTA with the European Free Trade
Arca (EFTA).

<For example: Agreement on trade-related aspects of intellectual property rights (TRIPS) (15/4/1994): Paris
Convention on the Protection of Industrial Property Rights (March 20, 1883); Beme Convention on the Protection
of An and Literature (September 9, 1886): Intemational Convention on the Protection of Performers, Producers
of Phonogsrams and Broadcasting Organizations (October 26, 1961 - Rome Convention); Convention on the
Protection of Producers of phonograms for unauthorized copies of their phonograms (October 29, 1971 - Geneva
Convention): Madrid Agreement on Trademark Iniernational Registration (April 14, 1891) and the Madrid
Protocol on Trademark International Registranion (June 27, 1989); Patent Cooperation Treaty (June 19, 1970);
The WIPO Treaty on Copyright and the WIPO Treaty on Performances and Sound Recording, adopted in Geneva
on December 20, 1996...

*For example: See the provisions of Subsection 2 - Civil Enforcement. Subsection 4 - Border Control Section C
Chapter 12 EVFTA.

See also footnotes 126, 127 Chapter 18 CPTPP.

See also foatnote 135 Chapter 18 CPTPP.

*The concept of "counterteit goods” is not explained in the Penal Code but explained in the by-law docunient (see
Decrec No. 185/2013 /ND-CP dated November 15, 2013 of the Government stipulating the sanctioning of
administrative violations in actvities of trading, manufacturing, trading counterfeit goods, banned goods and
protecting the nghts and interests of consumers and the Governments Decree No. 124/2015/ND-CP dated
N ber 19, 2015 ding and suppl ing cerain anticles of Decree No. 185/2013/ND-CP). However. the
fact of p ing crimes of ing and trading counterfen goods shows that not all types of counterfeit
goods are subject lo criminal liability under Articles 192, 193, 194, 195 of the Penal Code but it requires the sign of
counterfent goods being inferior in their comem (quality. unlity ...) compared to the genuine goods (possibly
accompanied by signs of being counterfeit in appearance such as bearing counterfeit trademark or geographical
indications). This fact still has different opinions (see: Mai Thi Thanh Nhung (2020). Distinguish counterfeit goeds
manufactering and trading goods and fake goods on brands or geographic indications 1n criimes of industrial property
rights. Journal of science (Hanoi Open University), 67, 63-72).

*This sign means that the offender has been admunistratvely sanctioned for one of the acts prescribed in one of the
Articles 188, 189, 190. 191, 192, 193, 194, 195, 196 and 200 of the PC 2015 or has been convicied of one of these
crimes, which has not been expunged.

“Crime of manufacturing and trading of counterfeit goods (Artcle 192); Crime of manufacturing and wading of
counterfeit food or food additives (Aricle 193). Crime of manufacturing and irading of counterfeit medicines for
treatment or prevention of diseases (Article 194); Crime of manufacturing and ading of counterfeit animal feeds.
fertilizers. v eterinary medicines. pesticides. plant varieties, animal breeds (Arucle 195).

¥Sce subsections 1.1, 1.2.1.3. section |. Circular No. 01/2008

*Xiaoyong (2009). Sino-US disputes over “criminal threshold™ of intellectual propenty rights [onhine] Available at:
hitps:/Avwiv.researchgate.net/publication/248 | 14626_Sino-US_disputes_over_crimunal _threshold_of_
tellectual_property_rights { Accessed 10 March 2020]

""World Trade Orgamization. (2009). China—Measures Affecting the Protection And Enforcement OF Intellectual
Propenty Rights - Report of ihe Panel. WT/DS362/R. para.7.577

" World Trade Orgunization (2009). China—Meusures Affecting the Protection And Enforcement OF Intellectual
Propenty Righs - Report of the Punel, WT/DS362/R. para.7.606

' Danlu Huang. Imellectual Propeny Infringentent on a ‘Commercial Scale” in Light of the Ongor v Mulnlateral

Agreement. [onlme| Avuilable at:  hups://papers.ssm.convsol3papers clm?abswract_id=2990006 [ Accessed 10
March 2020)
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VAN PE BAO VE QUYEN SG HUU TRi TUE
DPUGI GOC PO HINH SU TRONG CAC HIEP PINH
THUGNG MALTU DO VA MUC B0 PAP UNG
CUA PHAP LUAT HINH SU VIET NAM

@ ThS. MAI THI THANH NHUNG
Khoa Phap luat Hinh sy, Trudng Bai hoc Lugt Ha Noi

TOM TAT:

BAi viél trinh bAy mdt cdch cd ban cic quy dinh bdo vé quyén s& hitu tri (wé duéi géc do
luat hinh sy trong cdc Hiép dinh thuong mai e do mé Viét Nam di ky k€1, d3i chi€u cdc quy
dinh nay v6i ndi lust 8 danh gid mic do ddp ing cda Viét Nam trude cic cam kEl quic &; 1ir
dé, ¢6 nbitng goi md vé huéng hoan thién quy dinh cia phap ludt binh sy Viét Nam dam bdo
yéu ciu cdc FTA.

Tit khéa: S& hitu tri wé, hiép dinh thuong mai ty do. phdp ludt hinh sy, 16 pham, tinh
wiong thich.
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