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ABSTRACT: 
This article presents an overview on regulations of protecting intellectual property rights under 

free trade agreements that Vietnam has joined from the perspective of criminal laws. This article 
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1. Introduction 
Intellectual property is increasingly recognized 

worldwide as an important commercial asset, a 
driving force for technological innovation and 
progress, playing a significant role in the sustainable 
development of countries.' Acutely aware of the 
meaning and importance of such intellectual property 
(IP), Vietnam and other countries around the world 
are making more and more efforts in encouraging 
creative activities and protecting the results of such 
activities. Building and perfecting the legal system in 
general and the criminal law in particular on 
intellectual property rights protection is an effective 
solution to this issue. 

On the other hand, the protection of intellectual 
property rights by criminal measures is not only a 
legal issue prescribed in national law but also a 
regulated area of international law. The international 
community is paying more attention to the protection 
of intellectual property rights by criminal measures. 
The clearest evidence is the provisions on crimes and 
criminal procedures in a number of international 
treaties on intellectual property and the fact that these 

provisions are increasingly set out in Free Trade 
Agreements. 

It can be said that in the context of the current 
international economic integration, the proliferation 
of Free Trade Agreements is opening up the 
countries' opportunities for economic development, 
raising their position in foreign relations but also 
bringing in many challenges. One of the challenges 
for Viemam (as well as other parties) in joining FTAs 
IS the issue of perfecting the legal system to be 
compatible with the provisions of the FTAs. For the 
protection of intellectual property rights by cnminai 
measures, this requires a review and evaluation of 
the current provisions of Vietnam's criminal law and 
amendments its to harmonize FTAs' requirements. 

2. Overview 
2.1. Protection of intellectual property rights from 

the perspective of criminal law in the free trade 
agreements (FTAs) Vietnam has signed 

Traditionally, FTA is an economic cooperation 
agreement signed between at least two countries 
with die aim of reducing n-ade barriers, specifically, 
tariffs, import quota (and other non-tariff barriers). 
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simultaneously, promoting trade in goods and 
services among these countries. 

In addition to traditional FTAs, there exist more 
and more comprehensive new generation FTAs 
which go beyond the scope of the liberaUzation of 
trade in goods. Compared to the former, die latter 
governs more deeply the inherent cooperation 
essence of the traditional FTAs; at the same time, 
may contain additional contents such as: investment, 
competition, public procurement, e-commerce, the 
encouragement of developing small and medium 
enterprises, technical assistance to developing 
countries,... and even includes contents that are 
considered "non-commercial" such as labor, 
environment, commitment to sustainable 
development and governance...-

There are many specific forms of FTAs such as 
trade area agreements, economic partnership 
agreements, economic alliances or free trade 
agreements... however, not all of them have 
agreements on IP in general as well as protecting IP 
nghts in particular which are usually found in certain 
FTAs in the form of economic partnership 
agreements, free trade agreements such as the 
Vietnam and Eurasian Economic Union (EAEU) Free 
Trade Agreement, the European Union and Viemam 
Free Trade Agreement (EVFTA), the 
Comprehensive and Progressive Agreement for 
Trans-Pacific Partnership (CPTPP)...̂  Requirements 
towards protection of IP rights in general and 
protecting IP rights by criminal measures in particular 
in FTAs are also different. Nevertheless, most are 
based on the international treaties on intellectual 
property rights in two aspects of industrial property 
rights and copyright and related rights,-' for example: 
Clause 1, Article 12.43. Sub-Secdon 1, Secdon C 
Chapter 12 EVFTA provides for the general 
obligation to enforce the intellectual property rights as 
follows "The Parties affirm their rights and 
obligations under the TRIPS Agreement, in particular 
Part III thereof Each Party shall provide for the 
complementary measures, procedures and remedies 
under this Section necessary to ensure the enforcement 
of intellectual properly rights." 

It can be said that the TRIPS Agreement is one of 
the few international treaties on intellectual property 
(to which Vietnam is a party) that clearly and direcdy 
stipulates the content of protecting intellectual 
property rights by criminal measures as follows: 
"Members shall provide for criminal procedures and 

penalties to be applied at least in cases of wilful 
trademark counterfeitmg or copyright piracy on a 
commercial scale. Remedies available shall include 
imprisonment and/or monetary fines sufficient to 
provide a deterrent, consistently with the level of 
penalties applied for crimes of a corresponding 
gravity. In appropriate cases, remedies available shall 
also include the seizure, forfeiture and destruction of 
the infringing goods and of any materials and 
implements the predominant use of which has been in 
the commission of the offence. Members may provide 
for criminal procedures and penalties to be applied in 
other cases of infringement of intellectual property 
rights, in particular where they are committed wilfully 
and on a commercial scale." (Aitide 61). 

Studying the provision of Article 61, it illustrates 
that TRIPS imposes mandatory requirements on 
member states to prescribe at least acts of wilfijl 
trademark counterfeiting or copyright piracy on a 
commercial scale as crimes and handle those acts by 
criminal measures. 

Furthermore, TRIPS also provides open rules for 
the Parties to apply criminal measures in oUier cases 
of infnngement of intellectual property rights, 
especially cases of intentional infringement and 
infringement on a commercial scale. Therefore, the 
Parties may stipulate additional acts of infringement 
of IP rights as crimes and handle diem by criminal 
measures. This content indicates the flexibility in 
which each Party can take the initiative to formulate 
criminal law provisions more stricdy than the 
minimum requirements of TRIPS. 

In addition to mvoking or reaffirming the Parties' 
obligations to comply widi the TRIPS Agreement, 
certain FTAs mention additional requirements related 
to the protection of intellectual property rights by civil 
and admimsti-ative measures without requiring the 
criminalization of the above-mentioned acts and 
handling by criminal measures.* 

Among the FTAs that Viemam has negotiated and 
signed, it can be said that the Comprehensive and 
Progressive Agreement for Trans-Pacific Partnership 
(CPTPP) is the FTA including the most 
comprehensive and profound provisions on protecting 
intellectual property rights in terms of international 
legal practice, concurrendy providing specific 
requirements for criminalizing violations in diis area. 
Criminal procedures and penalties are prescribed in 
Articles 18.77 and 18.78 Chapter 18 CPTPP with the 
following basic contents: 
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Firstly, each Party shall provide for criminal 
procedures and penalties to be applied at least in 
cases of wilful trademark counterfeiting or copyright 
or related rights piracy on a commercial scale^ 
(paragraph 1, Article 18.77). This content is similar to 
the content specified in Article 61 of the TRIPS 
Agreement. 

Secondly, each Party shall treat wilful importation 
or exportation of counterf'eit ti:ademark goods or 
pirated copyright goods on a commercial scale as 
unlawful activities subject to cnminai penalties 
(paragraph 2, Article 18.77). For the purpose of 
clarilying the text in die paragraph 2, footiiote 128 
states the recommendation: The Parties understand 
diat a Party may comply with its obhgation under tiiis 
paragraph by providing that distribution or sale of 
counterfeit trademark goods or pirated copyright 
goods on a commercial scale is an unlawful activity 
subject to criminal penalties. 

Thirdly, each Party shall provide for criminal 
procedures and penalties to be appUed in cases of 
wUful importation and domestic use, in the course of 
trade and on a commercial scale, of a label or 
packaging to which a trademark has been applied 
without authorisation that is identical to, or cannot be 
distinguished from, a trademark registered in its 
territory; and that is intended to be used in the course 
of trade on goods or in relation to services that are 
identical to goods or services for which that trademark 
is registered (paragraph 3, Article 18.77 CPTPP). 

Foomotes 129 and 130 of die Agreement further 
elaborates that: "A Party may comply with its 
obligation relating to importation of labels or 
packaging through its measures concerning 
distribution". "A Party may comply with its obligations 
under this paragraph by providing for criminal 
procedures and penalties to be applied to attempts to 
commit a trademark offence". 

Thus, according to paragraphs 2 and 3, Article 
18.77, acts of intentionally importing goods bearing 
counterfeit trademarks or acts of intentionally 
miporting and using domestically illegal labels and 
packages that are identical or indistinguishable from 
domestically registered trademarks for the purpose of 
use in the ti^ade in goods and services identical to die 
registered goods and services must be handled by 
criminal measures. 

Fourthly, it is necessary to address die 
unauthorised copying of a cinematographic work 
from a performance in a movie theafre that causes 

significant harm to a right holder in die market for that 
work. Each Party shall adopt or maintain measures, 
which shall at a minimum include, appropriate 
criminal procedures and penalties for such offences 
(paragraph 4, Article 18.77). 

Fifthly, with respect to the offences for which 
Article 18.77 requires a Party to provide for criminal 
procedures and penalties, each Party shall ensure diat 
criminal liabUity for aiding and abetting is available 
under its law (paragraph 5, Article 18.77). 

Sixthly, stipulating the directions for handhng and 
criminal procedures (paragraph 6, Article 18.77), 
specifically: 

- Penalties that include sentences of imprisonment 
as well as monetary fines sufficiendy high to provide 
a deterrent to future acts of infringement, consistent 
with the level of penalties applied for crimes of a 
corresponding gravity. 

- Its judicial authorities have the authority, in 
determining penalties, to account for the seriousness 
of the circumstances, which may mclude 
circumstances that involve threats to, or effects on, 
healtii or safety. 

- Its competent audiorities may act upon their own 
initiative to initiate legal action without the need for a 
formal complaint by a third person or right holder.' 

In addition, the points (c), (d), (e) and (f) paragraph 
6, Article 18.77 also provide for measures to seize, 
confiscate and destroy infringing goods; access to 
physical evidences and proof to carry out civil 
procedures for criminal acts. 

Finally, unauthorised and wilful acts of infringmg 
on trade secrets in one of the following forms: (i) 
access to a ffade secret held in a computer system; (ii) 
misappropriation or fraudulent disclosure of a trade 
secret, including by means of a computer system (see 
paragraph 2 Article 18.78). 

Paragraph 3 Article 18.78 also suggests the 
Member States to hmit the application of criminal 
sanctions to infringement acts specified in paragraph 
2 upon accompanying by one of the following signs: 
for the purposes of commercial advantage or financial 
gain; relating to a product or service in national or 
international commerce; intended to injure the owner 
of such trade secret; acts directed by, or for die benefit 
of or in association witii a foreign economic entity; 
acts that are detrimental to a Party's economic 
interests, international relations, or national defence 
or national secimty. 

The above requirements of the CPTPP clearly 
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show the tendency of increasingly broader and more 
comprehensive agreement m FTAs related to the 
protection of IP rights from a criminal perspective. 
This does not mean that die Parties have to expand as 
much as possible the scope of handling IP 
infringement by criminal measures. It is not difficult 
to notice, besides the general requirements, the 
CPTPP also often has recommendations for the 
Parties to be able to comply with the required 
obhgations by setting out specific limits. This 
limitauon may relate to certam objects of IP rights (but 
not all) or other forms of infringement, consequences 
of damages, purposes of acts... The reason for this 
provision comes from tiie purpose of negotiating most 
FTAs that is fu-slly to reduce trade barriers and 
enhance economic development for countries as well 
as regions and the globe. Therefore, the protection of 
IP rights, regardless of measures, procedures and 
sanctions, must be balanced with the above purposes, 
avoiding creating barriers to legal trade. 

In general, if in the past, the issue of IP protection 
was often viewed only from civil and administrative 
perspectives, the criminal aspect with the most severe 
handling measures has gradually been paid more 
attention. 

2.2. Vietnamese criminal law in meeting the 
requirements of FTAs on the protection of IP rights 

Vietnam has largely codified uitemational 
commiUnents (of which VieUiam is a member), 
creating a national legal basis for the miplementation 
of these commitments. This pohcy has been stated in 
the Resolution of die 4th Central Party Congress XII 
on the effective implementation of the international 
economic integration process in the context of 
Vietnam's participation in free trade agreements, diat 
is: "Urgently review, supplement and complete laws 
direcdy related to international economic integration, 
in accordance with the Constitution, fitlly and properly 
comply with the market economy rules and 
international economic integration commitments: 
internally legislate as scheduled in accordance with the 
international treaties to which Vietnam is a member, 
first of all the laws on trade, investment, intellectual 
property, technology transfer and tabor - trade union... 
in order to take advantage of opportunities, advantages 
and overcome difficulties and challenges of 
participating and implementing new-generation free 
trade agreements." 

Regarding die protection of intellectual property 
rights b> criminal measures, Vieuiamese criminal law 

also has regulations corresponding to the 
requirements set out in FTAs (specifically CPTPP) to 
a certain extent, however, there are still incompatible 
contents, which need to be improved: 

2.2.1. Compatible contents 
Firstly, the current Viemam Penal Code (The 

Penal Code 2015, amended and supplemented in 
2017 hereinafter referred to as die PC 2015) 
provides for crimes of infringmg upon IP rights, 
namely: 

- Crimes of manufacturing and trading counterfeit 
goods. The objective acts described in these crimes 
include acts of manufacturing and trading counterfeit 
goods" that satisiy the condition of havmg "bad"' 
personal identification or one of the quantitative 
conditions, that is, the value of goods or damage to 
human health and life or gain of illicit profits as 
prescribed in Articles 192, 193, 194, 195 of die PC 
2015. 

- Crime of infringing upon copyright and related 
rights (Article 225 of the PC 2015) and Crime of 
infringing upon industiial property rights (Article 226 
of the PC 2015). The objective acts of these crimes 
include the foUowings: 

+ Unauthorized acts of mtentionally copying or 
distributing to the pubUc copies of works, copies of 
phonograms, copies of video records without die 
permission of copyright and related rights owners; 

+ Acts of intentionally infringing upon industrial 
property rights to ti^demarks or geographical 
indications currently protected in Vietoam, whose 
objects are goods of counterfeit trademarks or 
geographical indications; 

These acts only constimte crimes upon satisfying 
one of the following signs: 

+ Infringement on a commercial scale; or 
+ Quantitative gain: illicit gain or damage to the 

owners of copyright or related rights, trademark or 
geographical indications or value of infringing goods 
to a certain extent (see Article 225, 226 of die PC 
2015). 

Secondly, die PC 2015 provides for complicity in 
Article 17. 

Comphcity is an additional regulation of penal 
Uability m which two or more people deliberately 
commit the same crime. This is die basis for 
prosecuting accomplices for the acts of organizing, 
inciting and helping others to commit crimes of 
inftinging upon industrial property rights, copyright 
and related rights. 
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Finally, the Penal Code provides specific types 
and levels of penalties to be appUed, showing a clear 
drfferentiation perspective in handling crimes. 

For example: Crimes of manufacturing and trading 
in counterfeit goods are prescnbed in 4 different 
Articles.'" Crimes are distinguished mainly by the 
object of infringing goods. Different types of 
counterfeit goods result in different nature and degree 
of danger of the criminal offences. Counterfeit goods 
which are food, food additives, medicines for 
treatment or prevention of diseases; or animal feeds, 
fertilizers, veterinary medicines, pesticides, plant 
varieties and animal breeds not only cause economic 
losses but also have the possibitity of directiy 
damagmg human Ufe, health, property and the growth 
of plants and animals. Therefore, different groups of 
counterfeit goods are regulated by different offenses 
and corresponding penalties. For example, a person 
who manufactures counterfeit goods (Article 192) 
may be subject to a maximum penalty of 15 years in 
prison (Clause 3); those who manufacture counterfeit 
food and food additives (Article 193) may be subject 
to a maximum penalty of life imprisonment (Clause 
4); those who manufacture counterfeit medicines 
(Article 194) may be subject to a maximum penalty of 
deadi penalty (Clause 4). 

In addition, the crimes of manufacmring and 
trading counterfeit goods, cnmes of infringing upon 
industiial property rights, crimes of infringing upon 
copyright and related rights are all crimes diat apply 
criminal liabihty of commercial legal entities. This is a 
key new point of the PC 2015 compared to the 
previous provisions. The provision of commercial 
legal entities' criminal UabUity is an important legal 
basis to stiicfly and tiioroughly handle all violating 
subjects. 

Thereby, it can be said that Viemam's criminal law 
has met many of die requirements of die CPTPP 
related to die criminal aspect of infringement of 
intellectual property rights. 

2.2.2. Incompatible contents 
Firstly, certain offences have not yet been 

stipulated as crimes in tiie PC 2015, specifically as 
follows: 

Acts of intentionally importing and using 
domestically, m commercial activities and on a 
commercial scale, die label or packagmg on which 
there is a trademark affixed without permission, 
identical or indistmguishable from a registered 
trademark in the Party's territory; that are intended for 

commercial use in goods or in connection with a 
service that is identical to goods and service of a 
registered trademark (see paragraph 3 of Article 
18.77 CPTPP). 

The current Penal Code of Vietoam only stipulates 
criminal habitity for infringement of industiial 
property rights to trademarks or geographical 
indications protected in Vietnam, whose objects are 
counterfeit trademark goods or counterfeit 
geographical indication goods on commercial scale or 
gaining iUicit profits of VND 100,000,000 or more; or 
causing harm to the owner of the trademark or 
geographical indications assessed at VND 
200,000,000 or more; or the value of the counterfeit 
goods assessed from VND 200,000,000 and above. In 
other words, the infringement of industrial property 
rights to a trademark must be attached to the specific 
infringing goods. 

As such, the acts of importmg labels or packages 
bearing trademarks that are identical to those 
currently protected in Vietnam but not yet been 
associated with specific goods or services (including 
for the piupose of using these labels or packages on 
goods or services identical to the goods or services of 
the registered trademark in commercial activities) 
shall not be subject to criminal habihty for infringing 
upon industrial property rights (Article 226 of die PC 
2015). On the other hand, the criminal prosecution of 
this offence at the stage of preparation for crimes of 
mfringement of industrial property rights as 
recommended in foomote 130 Chapter 18 CPTPP is 
also not applicable. Since Article 14 of the PC 2015 on 
preparation for crimes does not stipulate criminal 
liabUity for infringement of industrial property nghts 
at this stage. 

In addition to the provision of Article 226, the PC 
2015 has not yet provided for any independent crimes 
whose signs of determining crimes satisfy this 
offence. 

- Unauthorized acts of intentionally infrmging 
Q-ade secrets in one of the following forms: (i) access 
to a ti-ade secret held in a computer system; (ii) 
misappropriation or fraudulent disclosure of a trade 
secret (see paragraph 2, Article 18.78). Most national 
or international laws define trade secrets as objects of 
protection of indusu-ial property nghts m addition to 
trademarks, geographical indications, etc. The FTAs 
diat Vietiiam has recentiy signed have begun to 
require criminahzation of the acts of intentionally 
infringing trade secrets (possibly accompanied by 
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certain recommendations to the Party about limiting 
this scope to specific cases). However, to any extent, 
Vietnam's criminal law has not yet stipulated cnminai 
hability for this offence. 

Secondly, there are still legal signs determining a 
crime that have not yet been understood in a maimer 
corresponding to the CPTPP's provisions. 

Crime of infringement of copyright and related 
rights and crime of infringement of industrial 
property rights specified in the PC 2015 both require 
infringement on "commercial scale" as a sign of 
indictment. Earher, die term "commercial scale" 
had been mentioned in loint Chcular No. 
01/2008/TrLT-TANDTC - VKSNDTC - BCA -
BTP dated February 29, 2008 of die Supreme 
People's Court, the Supreme People's Procuracy, 
the Ministry of Public Security and the Ministry of 
Justice guidmg the prosecution of infringements of 
intellectual property rights (hereinafter refeiTed to 
as Circular No. 01/2008) in which explains the signs 
of "causing senous consequences", "causing very 
serious consequences" and "causing particularly 
serious consequences" in the crime of infringement 
of copyright and related rights." However, the 
Circular does not specifically explain the concept of 
"commercial scale". 

Identifymg the sign of "commercial scale" in 
crimes of intellectual property infrmgement is of great 
importance in prosecution. The practice of applying 
international law shows a case in which the United 
Slates filed an appUcation to die WTO's DSB 
regarding the issue of criminal justice protection 
mechanism towards IP rights in China in April 2007. 
This is die ftfst dispute accepted by the DSB arising 
from the issue of protecting intellectual property nghts 
under the mechanism of criminal law. The core 
dispute of this case is how to interpret a user's 
"commercial scale" under Article 61 of the TRIPS 
Agreement as a "crimmal threshold".'- In die outcome 
of die case, die Council concludes. "A "commercial 
scale" is the magnitude or extent of typical or usual 
commercial activity for a given product in a given 
market".'" Commercial scale varies not only by 
market but also by products in die same market.'-' 
Accorduigly, it can be seen that "commercial scale" is 
an open and flexible term according to TRIPS.'^ 

To avoid the occurrence of similar cases, the 
concept of "commercial scale" has been specified m 
paragraph i of Article 18.77 CPTPP. to include at 
least: 

- Acts carried out for commerci^ "^S^ ^^ 
financial gain (a); and 

- Significant acts that have a substa .ejudidal 
impact on the interests of the copy • or related 
rights holder in relation to the ma t.etpiace (b). 
Footnotes 126 and 127 further elaborates diis content 
as follows: "126. The Parties understand that a Party 
may comply with subparagraph (b) by addressing such 
significant acts under its criminal procedures and 
penalties for non-authorised uses of protected works, 
performances and phonograms in its law."; "127. A 
Party may provide that the volume and value of any 
infringing items may be taken into account in 
determining whether the act has a substantial 
prejudicial impact on the interests of the copyright or 
related rights holder in relation to the marketplace." 

This provision of the CPTPP shows that the 
purpose of obtaining a commercial advantage or 
fmancial gam; significant harm to the interests of the 
rights holder in relation to die marketplace (which can 
be determined by the volume and value of any 
infringing items) are the groimds for determining the 
"commercial scale" of die infringement. Meanwhile, 
the provisions of Article 225 and Article 226 of the PC 
2015 show diat the sign of infringement on a 
commercial scale is prescribed as independent sign 
besides the quantitative signs such as "earning 
profits", "causing harm to the rights owner", "the 
value of inftinging goods". This shows the 
incompatibility between the two regulations in the 
understanding of "commercial scale". 

Finally, die provisions on procedures for 
prosecuting a criminal case are mcompatible. 

According to sub-paragraph g, paragraph 6 of 
Article 18.77, the Party's competent authorities may 
act upon dieh own initiative to initiate legal action 
without die need for a formal complaint by a third 
person or right holder. Foomote 135 further provides 
recommendations: "With regard to copyright and 
related rights piracy provided for under paragraph I. a 
Parly may limd application of this subparagraph to the 
cases in which there is an impact on the right holder's 
ability to exploit the work, performance or phonogram 
in the market." From which, it can be understood that 
the Parties are allowed to limit the s pe of criminal 
habUity for crimes specified in para. h 1 of Article 
18.77 on the condition diat the act h ^ed damage 

to the possibility of exploit ,f works, 
performances, sound recordings ol holder in 
the market. 

32 So 16-Thano" 



lUAT 

It should also be agreed that when this limitation 
has been codified in the penal code, criminal 
proceedings shall be appUed to all those offenses. In 
otherwords, the content of footaote 135 does not limit 
the circumstances of prosecuting a criminal case by 
the procedures conducting authorities' initiation. 

With reference to the provisions of Article 155 of 
the Cnminai Procedure Code 2015 (CrPC), cases of 
prosecution at the request of the victim uiclude the 
crime specified in Clause 1 Article 226 of the PC 2015 
(basic component constimting the crime of infringing 
industrial property rights). Accordingly, the 
prosecution of the offense provided in Clause 1, 
Article 226 of the PC 2015 procedurally requires the 
victim's request for prosecution or that request of the 
victim's representative in case the victim is a person 
under 18 years old, a mentally or physically 
disadvantaged person or dead person. 

Therefore, the provisions of the 2015 CrPC have 
limited cases of prosecution by the competent 
authorities's initiation than those specified at 
subparagraph g, paragraph 6, Article 18.77 CPTPP. 

2.2.3. Orientations to improve Vietnam's criminal 
law 

A comparative study of the provisions of die 
CPTPP and the above-mentioned current regulations 
of the Vietnam's criminal law shows the 
incompatibihty between diese two legal mechanisms. 
Viemam has a time hmit of three years from the date 
of entry into force of the CPTPP to compatibiUze the 
above-mentioned contents to the CPTPP (see Article 
18.83, Section K, Chapter 18 of the CPTPP). 
Therefore, in order to meet this requirement, the 
following issues need to be amended and 
supplemented into the system of Viemam's criminal 
law and criminal procedure law: 

Firstly, supplementing the provisions of the 
foUowmg acts as crimes in the Penal Code: wilful 
knportation and domestic use, in the course of ti"ade 
and on a commercial scale, of a label or packagmg, to 
which a ti-ademark has been appUed without 
authorisation that is identical to, or cannot be 

distinguished from, a trademark registered in 
Vietnam; unauthorized and wilful acts of inftinging 
trade secrets. The provision of penal Uabihties for 
such acts may be limited according to die 
recommendations of the CPTPP. 

Secondly, there should be provisions to clarify the 
concept of "commercial scale" as a criminal threshold 
upon dealing with IP crimes. 

Finally, the provision of prosecution at the victkn's 
request for offenses prescnbed in Clause 1 Article 226 
of the PC 2015 should be removed from Article 155 of 
the2015CrPC. 

3. Conclusion 
Under the impact of the global integration trend, 

free trade agreements are entering a period of fuU 
bloom and bringing many opportunities as well as 
requirements and challenges for countries, in which 
Vietnam is not an exception. One of the basic 
requirements of FTAs is that upon participating, the 
Party shaU build a national legal corridor in 
accordance with the "common rules". And the Parties' 
codification of these requirements is indispensable for 
participating in the "international playmg field" in all 
agreed matters, includmg the protection of intellectual 
property nghts by criminal means. Up to this point, the 
CPTPP is an FTA providing the most strict and 
specific requirements related to the protection of IP 
rights by criminal means. 

The results of the review of Viemam's current 
criminal law provisions show that the points of 
mconsistency with CPTPP' regulations are focused on 
two issues: Firsdy, some IPR infringements have not 
been Penal Code of Viemam regulations is a crime; 
Secondly, diere are still legal signs determining a 
crime that have not yet been understood in a manner 
corresponding to the CPTPP provisions. These are aU 
issues that need to be revised early in the process of 
Vietnam knplementing the member country' legal 
obligations for the CPTPP m particular and the FTAs 
involved in general • 
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^As of June 2020, Vietnam has participated in signing, implementing and negotiating 16 FTAs, of ^̂  nii:h 12 have 
entered into force (7/10 was implemented as an ASEAN member; 4 FTAs signed bilaterally with Chile. Japan, 
Korea and EEC and 01 multilateral signing of the Trans-Pacific Comprehensive Partnership Agreement (CPTPP); 
01 signed FTA is a Free Trade Agreement between Viemam and the EU (EVFTA), approved by die European 
Pariiament and the European Council on Febmary 12, 2020 and approved by die Vietnamese National Assembly on 
June 8 2020 which shall take effect from August 1, 2020; 03 FTAs under negotiation include die Regional 
Comprehensive Economic Partnership (RCEP), die FTA with Israel and the FTA with the European Free Trade 

Area (EFTA). 

"For example: Agreement on trade-related aspects of intellectual property rights (TRIPS) (15/4/1994); Paris 
Convention on the Protection of Industrial Property Rights (March 20,1883); Heme Convention on die Protection 
of Art and Literature (September 9, 1886); Intemanonai Convention on the Protection of Performers, Producers 
of Phonograms and Broadcasting Organizations (October 26. 1961 - Rome Convention); Convention on Uie 
Protection of Producers of phonograms for unauthonzed copies of their phonograms (October 29, 1971 - Geneva 
Convention); Madnd Agreement on Trademark International Registration (April 14, 1891) and the Madrid 
Protocol on Trademark International Registration (June 27. 1989); Patent Cooperation Treaty (June 19, 1970); 
The WIPO Treaty on Copyright and the WIPO Treaty on Performances and Sound Recording, adopted in Geneva 

on December 20,1996... 

*For example: See the provisions of Subsection 2 - Civil Enforcement Subsection 4 • Border Contol Section C 

Chapter 12 EVFTA. 

*See also footnotes 126.127 Chapter 18 CPTPP. 

'See also footnote 135 Chapter 18 CPTPP. 

^The concept of "counterfeit goods" is not explained in the Penal Code but explained in the by-law document (see 
Decree No. 185/2013 /ND-CP dated November 15, 2013 of the Government stipulating the sanctioning of 
administrative violations in acUvities of trading, manufacturing, trading counterfeit goods, banned goods and 
protecting the nghts and interests of consumers and the Government's Decree No. 124/2015/ND-CP dated 
November 19,2015 amending and supplementing certain articles of Decree No. 185/2013/ND-CP). However, the 
fact of prosecuting crimes of manufacturing and trading counterfeit goods shows that not all types of counterfeit 
goods are subject to criminal liability under Articles 192. 193, 194, 195 of the Penal Code but it requires die sign of 
counterfeit goods being inferior in their content (quality, uoiity ...) compared to the genuine goods (possibly 
accompanied by signs of being counterfeit in appearance such as bearing counterfeit trademark or geographical 
indications). This fact sUll has different opinions (see: Mai Thi Thanh Nhung (2020). Distinguish counterfeit goods in 
manufacturing and trading goods and fake goods on brands or geographic indicaUons m crimes of industrial property 
rights. Journal of science (Hanoi Open University), 67,63-72). 

'This sign means that the offender has been administratively sanctioned for one of the acts prescnbed in one of die 
Articles 188, 189, 190, 191, 192, 193, 194, 195, 196 and 200 of the PC 2015 or has been convicted of one of diese 
crimes, which has not been expunged. 

'"Crime of manufacturing and trading of counterfeit goods (Article 192); Crime of manufacturing and trading of 
counterfeit food or food additives (Article 193), Crime of manufacturing and tradmg of counterfeit medicines for 
treatment or prevention of diseases (Article 194); Crime of manufacturing and trading of counterfeit animal feeds, 
fertilizers, veterinary medicines, pesticides, plant varieties, animal breeds (Article 195). 

"See subsections 1.1.1.2. 1.3,section I,Circular No. 01/2008 

'-Xiaoyong (2009). Sino-US disputes over "criminal threshold" of intellectual property rights [onhne] Available at: 

https://www.researchgate.net/publicalion/248II4626_Sino-US_disputes_over_criniinal_threshold_of_ 
inteIIectual_property_rights [Accessed 10 March 2020] 

'^World Trade Organization. (2009). China—Measures AffecUng the Protection And Enforcement Of Intellectual 
Property Rights - Report of die Panel. \VT/DS362/R. para.7.577 

'•' Worid Trade Organization (2009). China—Measures Affecting the Protection And Enforcement Of Intellecmal 
Property Rights - Report of die Panel, WT/DS362/R. para.7.606 

'* Danlu Huang. Intellectual Property Infringement on a 'Commercial Scale" in Light of the Oneoi vj Multilateral 
Agreement. |online| Available at: https://papers.ssm.com/sol3/papers.cfm?abstraciJd=29900<K) [Accessed 10 
March 20201 
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VAN DE BAG VE QUYEN s d HtfU TRI TUE 
DtfOtl GOC DQ HINH Sif TRONG CAC HIEP DINH 

THlJOtNG MAI T ; J DO VA MlfC DQ DAP ifNG 
CUA PHAP LUiT HINH SU VIET NAM 

• ThS. MAI TH! THANH NHUNG 
Khoa Phdp lugt Hinh stJ, Tradng E>gi hpc LLigt Ha Noi 

T61VI TAT: 

B4i viet trinh bay mdt c4ch cd ban cac quy dinh bao ve quyin sd hUu tri tu$ dtrdi g6c d6 
luSt hinh sij trong cac Hiep dinh thirong niai vf do ma Viet Nam da ky ket; doi chie'u cac quy 
dinh niy vdi noi luat de dinh gia miJc do dap ling cua Viet Nam trUtJc cac cam kfi quoc t^; tit 
do, CO nhffng gdi md ve hffdng hoan thi$n quy dinh cua phap luat hinh sff Viet Nam dam bao 
yeu cau cac FTA. 

Til Ithda: Sd hffu tri tue, hiep dinh thffdng mai tff do, phap luat hinh sir, toi pham, tinh 

tffdng thich. 
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