NGHIEN CUU - TRAO DOI

B!NII LUAN VE TO1 VI PHAM QUY BINH
VE THAM GLA GLA0 THONG DUONG BO

So véi Bidu 202 B§ luit Hinh sy nim 1999 thi Didu 260 Bo luﬂt

PINH VAN QUE*

Hinh sy ndm 2015 - T3i vi pham quy dinh vé tham gia gjao théng

duwdmg b da c6 sy thay adi vé tén tdi danh, sira ddi, bd sung cic tinh

tiét 14 dAu higu djnh t3i, dinh khung hinh phat; mé& rjng pham vi 4p
' duyng dbi v6i hanh vi vi pham, khodng chi ddi véi ngudi diéu khién
phuong ti¢n giao thong ma dbi véi bit ky ai khi tham gia giao thdng

du 13 d6i trgng didu chinh cia tdi pham nay.

—

Tir khéa: Vi pham giao théng duomg bg; Diéu 260 B ludt Hinh su.
| Nhdn bai: 06/4/2020; bién tdp xong: 08/5/2020; duyét bai: 15/5/2020.

1. Chi thé ciia tji pham

Truéc day, theo quy dinh tai Didu 202
B$ ludt hinh sy (BLHS) nim 1999, chi
nhimg ngudi didu khién cic phuong tién
giao théng dudng bd méi la chu thé cua
Toi vi pham quy dinh vé& diéu khién
phuong tién giao théng dudng bd. Theo
quy dinh tai Didu 260 BLHS nam 2015 thi
chit thé cva t§i pham dugc mé réng hon,
46 1a ngoai ngudi diéu khién phuong tién
giao théng dudmg bd ra, nhimg ngudi
khéng diéu khién phuong tién giao thong
dudng bd nhr agudi di bd, ngudi diéu
khién cic loai may chuyén dl\ng, nguon
chiin dat tréu bo trén dudng... déu co thé 1a
chi thé cia 6i pham nay, nrc la ohimg
nguoi tham gia giao thdng dudi moi hinh
thire déu ¢6 thé 1a chi thé cia i pham
ndy. DSi véi nguoi tir di 14 tudi dén dusi

16 tudi khong phai 1a chu thé cia toi pham
nay (khoan 2 Didu 12 BLHS nim 2015).

2. Kh4ch thé cia tdi pham

Khéch thé cua toi pham nay 14 trat ty an
todn giao thong dudémg bd do Nha nuéc
quy dinh, d6 14 ohimg quy dinh nhim dam
bao an toan giao théng van tai, dam bao
cho hoat déng vén tai duong bd dugc
thong sudt, dugc tién hanh binh thuéng, vi
bao vé an toan tinh mang, sirc khée cia
cdng dan, bao vé tai san ctia Nha nuéc, clia
chc td chirc va tai sin ctia cong dan khi
ngudi pham t§i xdm pham.

Péi tuong tac dong cua toi pham nay
ngodi cac phuong tién giao thong dudmg
bd bao gém: Xe co gidi, xe tho so, xe mdy

* Nguyén Chanh toa hinh sy Toa an nhan
dén t6i cao.
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chuyén dung tham gia giao théng dudng
bé thi con ca nguat tham gia giao thong
khong bing phuong uén, trong dé ¢6 ca
nguot di by, Day la vin dé thay déi 1on so
véi Diéu 202 BLHS nam 1999.

Néu trudc day, nguén di bd bing qua
dudng dan dén tai pan néu c6 xir Iy vé hinh
sy thi ciing chi bj xir ly vé 13i can tré giao
théng dudong bo gay hiu qua nghiém trong
va noi chung hiu nhu rat it khi bj xir ly.
Tuy nhién, banh vi khéng diéu khién
phuong tién giao thong dudmg by ma chi
lham gia giao thong gay tai nan s& bj xu ly
vé Téi vi pham quy dinh vé tham gia giao
théng duéng b ké tir 0 gid 00 phit ogay
01/01/2018.

Khi xu ly vé hinh sy ddi véi hanh vi
tham gia giao thong dudong bd, khéng chi
can cir vao Diéu 260 BLHS nam 2015, ma
phai can ¢ vao Luat giao thong dudmg bd
v cdc van ban huéng din khic ciia cac co
quan c6 tham quyén, nhit 14 nhimg quy
dinh vé nhimg diéu cAm, dac biét 1a dbi vai
cdc vin ban ban hanh trude ngay BLHS
nam 2015 c6 hiéu lyc phap ludt nhung vin
cdn hi¢u lyc thi hanh. Co thé néi, linh vuc
v& an t0an giao théng dudng b hién nay
c6 kha nhiéu van ban huéng din, doi hoi
co quan va ngudi ¢6 thim quyén tién hanb
1 tung phai cap nhat kip théi, dy du méi
¢6 thé xac dinh dugc hanh vi pham 16i Vi
pham quy dinh vé tham gia giao thong
dudmg bo.

3. Mit khich quan

3.1. Hanh vi khach quan

C6 thé chia hanh vi vi pham cac quy
dinh vé tham gia giao thong duong bé
thanh hai loai: Hanh vi vi pham vé diéu
khién cic phuong tién giao thong duong
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b3; hanh vi vi pham khic khéng diéu khién
cac phuong tign giao thong dudmg b$.

Hanh vi vi pham vé diéu khién cdc
phieong tién giao théng duong bo: .

Vi pham cac quy dinh vé diéu khién
phuong tién grac théng dudng b 1a khong
chip hanh hodc chip hanh khéng ddy du cac
quy dinh an toan giao thong dudng bd. Vi
dy: Xe di sau xin vupt bén trai xe di trude
nhumg lai ¢6 chudng ngai vét phia truée, cb
xe chay nguoc chiéu trong doan duong dinh
vuot, xe chay trude khéog co tin higu vuot
xe khéc va di tranh vé bén phai.

Hanh vi vi pham khdc khong diéu khién
cdc phirong tién giao thong duong bg:

Hanh vi khéc khéng phai 12 hanh vi diéu
khién cic phuong tién giao théng dudmg bd
nhung lai c6 sir tham gia giao thong duéng
bo, thyc 1é xay ra kha phf) bién, trong d6 c6
nhimg hanh vi ¢an tr¢ giao théng, c6 hanh vi
diéu khién cic phuong tién nhumg cic
phuong tién nay khong phai 1a phuang tién
giao thong nhu: Xe bd, may méc chuyén
dang dang thi céng hodc tuy khéng thi cong
nhung di chuyén trén duomg giao thong;
hanh vi dan dit sic vt di trén dudng; banh
vi mang véc cdc vit cong kénh nhu tre, nia;
hanh vi kéo ddy cic loai hang hoa di trén
duéng; hanh vi chay bg, di bé trén dudng
giao théng va cic hanh vi khic tham gia
giao théng duong b,

3.2. Hiu qua

Hau qua 1a du hiéu bét bugc cia cu
thanh 61 pham nay. Néu hanh vi vi pham
cac quy dinh vé tham gia giao thong dudmg
bo ma chua gy thiét hai cho tinh mang,
suc khoe, tai san cua ngudi khac thi chua
cau thanh o1 pham, trir truéng hop quy
dinh tai khoan 4 cua diéu luar.



Khi xac dinh thiét hai tai san cua ngua
khéc cin cha ¥:

- Chi tinh nhimg tai san do hanh vi vi
pham c4c quy dinh vé tham gia giao thong
dudmg b tryc tiép gay ra, con nhimg thigt
hai gian tiép khong tinh 13 thiét bai dé xac
dinh trach nhiém hinh sy d6i véi ngusi
pham tgi, nhu: Do bi thwong nén phai chi
phi cho vie didu tri va cc khoan chi phi
khéc (mét thu nhép, lam chin gi, tay gia,
mit gi4...). Mic du cic thiét hai nay nguai
pham t9i vAn phai bdi thuémg nhung khong
tinh dé x4c dinh tréch nhi¢m hinh sy déi
v&i hanh vi pham t§i.

- Thiét hai vé tinh mang, stirc khae, tai
san ma ngudi pham toi gy ra la thiét hai
46i véi ngudi khac. Do d6, nhimg thiét hai
ma ngudi pham ti gay ra cho chinh minh
thi khéng tinh d& 1am can cif truy ciru trach
nhi¢m hinh sy d6i véi ngudi vi pham cic
quy dinh vé tham gia giao théng dudng bé.
Vi dy: Do phéng nhanh, vugt 4u, nén Trin
Vin Q da gy tai nan lam Vi Khic B bi
thuong cé ty 1§ thuong tat 25%, con Q
ciing bj thuoog c6 ty 1€ thuong tat 35%.
Trong trudmg hop ndy, thiét hai vé sirc
khoe do banh vi vi pham cac quy dinh vé
tham gia giao thdng dudmng b cua Q gay ra
@6i voi nguoi khic chi 25%, chir khéng
phai 60% (25%+35%).

3.3, Cdc ddu higu khdch quan khéc

Ngoai hanh vi khach quan, hau qua do
hanh vi pham t6i gdy ra, déi véi tdi vi
pham céc quy dinh vé tham gia giao thong
dudng b, nha 1am ludt con quy dioh mot
s6 diu higu khach quan kbac la du hiéu
bit budc cia cdu thanh t6i pham nhu:
Phuong tién giao théng, ngusi tham gia
giao thong, dia diém (noi vi pham la cong
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trinh giao thong dudng bd)... Viéc xéc dinh
cac dau higu khach quan ndy ciing rt quan
trong, 12 diu hidu dé phan biét gita i
pham nay vdi cac ti vi pham an toan giao
théng khac.

Theo quy dinh cua Luat giao théng
dudng b ndm 2008 thi dudng b bao gdm:
Ciu dudmg b, him dudng b, bén pha
duong bo. Phuong tién giao thong dudmg
bé gdm: Phuong tién giao thong co gidi
duomg b, phuong tién giao théng thd so
dudng bo. Phuong tién tham gia giao
théng dudmg bd gdm: Phuong tién giao
théng dudng bo va xe may chuyén dung.
Xe miy chuyén ding gom: Xe mdy thi
cdng, xe may nong nghiép, lam nghiép c6
tham gia giao thong duong bj.

Déi véi phuong tién giao théng dudmg
b, ndéi chung khong khé xé4c dinh. Tuy
nhién, déi véi xe may chuyén ding, viéc
xac dinh ¢6 phai la phuong ti¢n tham gia
giao thong hay kbéng, c6 nhiéu truémg hop
phirc tap. Vi dy: Mot chiéc méy ui dang thi
cdng trén mot doan dudng thi chiéc may Ui
nay c6 phai 1a phuong tién giao thong hay
chi la phuong tién thi cong binh thuong?
Thuec tién xét xur cho thy, néu chiéc may Ui
ndy dang thi cong thi khong coi la phuong
fién giao thong, nhimg néu chiéc may ui
ndy di chuyén ti V) tri néy sang vi tri khéc
hodc hr poi tap két dén cong truong thi
dugc coi 13 dang tham gia giao thong.

Ngoai ra con c6 nhimg déu higu khéch
quan kbac nhu: Pudng bd, céng trinh
duong bd, dét cua dudng bd, hanh lang an
toan dubug b9, phin duomg xe chay, lan
duo—ng, khd gioi han cua dudmg bQ, duong
phé, dai phan cich, dudmg cao toc céc den
béo hiéu, cic bién bao. Cic yéu 16 nay
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cing rat quan trong khi xac dinh hanh vi vi
pham cic quy dinh vé tham gia giao thong
duong bg.

Vige xac dinb haanh vi vi pham khi tham
gia giao thong dudmg bé nhat thiét phai cin
¢l vao cac quy dinh cia Luat giao thdng
duéng bo dang cb hneu lye phap ludt va
thong 1¢ quéc té vé viéc tham gla giao
théng dudmg bé nhu: Vige cim bién bao
trén duong giao thong. khdng chi tudn thu
cac quy dinh cua Luat gxao théng nhu:
Mau sic, ky hiéu, ma phai cim dung vi tri
dé ngudi tham gia giao thong nhin thay.
Hién nay, viéc cdm cac bién bao trén
dudmg giao théng c6 nhidu doan dudng
chua diang voi quy dinh cba Ludt giao
thong dudng bj va thong 1é qudce té, khong
chi & duong lién tinh, lién huyén, dudng
ndi bd. ma ca trén dudng cao téc, khién
ngudi tham gia giao thong kho khan trong
vige xac dinh hudng di. Trong truémg hop
xay ra tai nan. Canh sét giao thng khé xac
dinh nguoi tham gia giao théng c6 vi pham
hay khéng.

4. Mat chia quan

Nguoi pham (61 vi pham cac quy dinh
v¢ tham gia giao thong dudng bé thyc hién
hanh vi Ja do vé y (vO y vi qua ty tin hoac
V3 ¥ vi cau tha).

Hién nay, ¢6 quan diém dé cap den hinh
thie “I6i hon hop ™ va thuong lay hanh vi
vi pham cic quy dinh v¢ tham gia giao
thdng dudmg b lam vi du cho trudng hop
16i hdn hop nhu: C6 v vé hanh vi, vo yve
hiu qua.

Vi dy: Mot lai xe ¢ ¥ vuot dén do nén
da giy ra tai nan lam chét nguoi. Trong
truéng hop nay, nguai lai xe da cd ¢ ve
hanh vi (cé y vugt dén dé), nhumg khong
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mong muén cho hau qua xdy ra. cing
khong bo mac cho hau qua xay r'a hojc
trong mét 56 truomg hop khi quyét dinh
hinh phat déi v&i nguai pham 19i. Toa an
nhén dinh ring ngudi bi hai ciing ¢ 16i va
coi truong hep nguai bj ha| ¢6 161 cling 1a
16i hén hop (ca hai bén déu c6 16i) dé ap
dung hinh phat nhe cho nguot tham gia
giao théng.

Néu cho ring trong hai truong hop néu
trén 12 binh thirc 161 hén hop thi sé khéng
duang véi ly luan vé 16i trong Luat hinh sy.

Trudmg hop thi nhét, ngudi pham 14 ¢b
y vé hanh vi (cé y vugt dén do) khéng ¢b
nghia 13 nguat pham 91 da nhan thice rd
hanh vi vugt dén do la nguy hiém dén tinh
mang cua ngudi khac, (héy trude duge hau
qua chét ngudi xay ra hodc ¢6 thé xay ra,
mong roudn hodc bd mic cho hau qua xay
ra, ma truong hop nay ngudi pham t§i chi
c6 y thire cho ring du ¢ vugt dén do
nhung tin ring hdu qua chét ngudi sé
khong xay ra. Truong hop nay ngudi pham
191 van v y nhung 12 v8 ¥ vi qué ty tin. V&
¥ hay ¢b ¥ 12 thai d6 tm Iy cia ngudi
pham 16i déi v6i hanh vi va déi voi hau
qué chir khéng chi ddi hanh vi hay chi déi
voi hio qua.

Trudmg hop thr hai, néu ngudi bi hai
cling ¢ 18i, vé mat khoa hoc phép 1y thi
truong hop nay ngudi bi hal cling ¢6 hanh
vi vi pham quy dinh v& an toan giao
thong. Néu ndi ho c6 185 1a 15; d4éi véi
ngudi pham toi chir khong phai la 15 phép
ly, ciing khong thé néi ca haj déy co 151
ma chi c6 thé noi ca hai déu ¢6 hanh vi vi
pham quy dinh vé an toan giao thong va
trudng hop nay cing khong thé coi 14 93
hén hep™.



5. Cic trudmg hgp pham ti cu thé

S.1. Pham tpi thupc triweong hgp quy
dinh tgi khodn I Diéu 260 B§ ludt Hinh
sw nam 2015

Trudmg hop pham tdi quy dinh tai khoan
| ciia diéu luat 1a chu thanh co ban cia Toi
vi pham cac quy dinh vé tham gla glao
théng dudmg b$ véi diy di cic yeu 18 cdu
thanh T¢i vi pham cac quy dinh vé tham gia
giao thdng dudng b, va ngusi pham t4i bj
phat tién tr 30.000.000 déng dén
100.000.000 ddng, phat cai tao khéng giam
giir dén 03 nim hodic bi phat th tir 01 nam
dén 05 nam, 14 16i pham nghiém trong.

So véi khoan | Diéu 202 BLHS nam
1999 thi khoan 1 Diéu 260 BLHS nam
2015 quy dinh mirc hinh phat nang hon.

Khi quyét dinh hinh phat déi véi ngudi
pham i vi pham céc quy dinh vé tham gla
giao thong duv:mg bo theo khodn 1 cua didu
luit, Tda 4n cn cin ci¥ vao quy dinh tai
Dién 29 va Biéu 50 BLHS nam 2015. Néu
nguéi pham t§i d6 tw nguyén sira chita, bbi
thuomg thidt hai hodic khic phuc hau qua va
dugc nguoi bi hai hodc ngudi dai dién hop
phap cia ngudi bj hai ty nguyén hoa giai
va d& nghj mién trach nhiém hinh sy, thi c6
thé dugc mién trach nhigm hinh sy!. Day 13
quy dinb méi ¢6 lgi cho ngudi pham 14i so
v6i BLHS n&m 1999. Tuy nhién, trong mét
sb truémg hop, khi gia dinh ngudi pham 16i
hofic nguéi pham t3i bdi thudng cho gia
dinh nan nhin nhung khéng phai tu
nguyén ma yéu cAu gia dinh bi bai viét don
bai nai thi mai bdi thuémg, Co quan diéu
tra ciing khéng tién hanh hoa gidi ma ra
quyét dinh mién trach nhiém hinh sw cho

1. Xem khoan 3 Biéu 29 B¢ lujt Hih sy ndm 2015.
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ngudi pham t5i hodc khéng khai t6 vy an,
khdi 16 bi can 1a khong ding véi tinh thin
cia khoan 3 Diéu 29 BLHS nim 2015.

Nhur vay, dbi v6i nguoi pham 191 thuge
trudng hop quy dinh tai khoan 1 Diéu 260
BLHS nim 2015 thi Co quan diéu tra chi
¢6 thé ra quyét dinh mién trdch nhiém hinh
su cho ngudi pham ti néu c6 di cac yéu
td quy dinh tai khoan 3 Biéu 29 BLHS
nam 2015.

5.2. Pham ()i thujc truomg hop quy
dinh tai khoan 2 Piéu 260 B§ lujf Hinh
sw ndm 2015

- Khéng c6 gidy phép li xe theo quy dinh:

Theo quy dinh cia phap luat, ddi véi
mdt sé loai phuong ti¢n giao thong, ngudi
diéu khién phai ¢6 gidy phép thi méi duge
diéu khién. Néu ppudi didu khidn cée
phuong tién nay khéng cé gidy phép
ahung vin diéu khién ma vi pham cac quy
dinh vé diéu khién phuong tién khi tham
gia giao théng duong b va gdy thiét hai
cho tinh mang ho#c gay thiét hai cho sirc
khoe, tai san cia ngudi khac thi bi truy ciru
trdch nhiém hinh su theo diém a khoan 2
cia Diéu 260 BLHS nam 2015.

Theo quy dinh cua Luat giao thong
dudmg bd nam 2008 thi ngudi l4i xe tham
gia giao thong phai cé gidy phep 14i xe phu
hop véi loai xe dugc phép dleu khlen do co
quan nha nudc ¢6 thim quyen cp. Khi xdc
dinh tinh it “khéng c6 gidy phép lai xe
theo quy dinh” chn cha y:

Truéc hét ngudi pham t9i phai hoi ty i
céc yéu td cdu thanh téi pham co ban quy
dioh tai kboan | Diéu 260 BLHS pim
2015. Néu ngudi c6 hanh vi vi pham cdc
quy dinh vé diéu khién phuong tién giao
théng dudng bo nbung chwa gay thiét hai
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cho tinh mang, sirc khée hoac tai san thude
mot rong cac ruong hop quy dinh tai cac
diém a, b. c va khoan | Diéu 260 BLHS
nim 2015, thi ngudi ¢6 hanh vi vi pham
cung khéng thuge Lru(mg hop quy dinh 1ai
diém a khoan 2 cua dicu nay. Viéc ngudi
diéu khién cic phuong tién giao théng
dudmng b khéng co gidy phép i xe chi la
vi pham baoh chinh va bj xir phat theo
Ludt xir Iy vi pham hanh chinh.

Nguoi cb gidy phép lai loai xe ndo thi
chi ¢6 gid trj khi diéu khién logi xe do. mr
trudng hop phap luat quy dinh khac. Vi dy:
Nguai co bing l4i hang A1 khong dugc lai
xe ma theo quy dinh phai co bing lai xe
hang A2, nhung ngudi c6 bing 14i hang A2
dugc lai xe m6 t6 thudc truomg hep phai co
bing l4i xc hang A}. Tuy nhién, ngust co6
bing lai xe 6 t6 hang B cdp cho nguai lai
xe 6 16 chd ngudi dén 9 chd ngdi, xe 6 to
tai, mdy kéo c6 trong tai dudi 3.500 kg
khong duge 1ai xe mé 6.

D4i véi nguai bi thu gidy phép lai xe,
néu chura hét thai han va chua dugc tra lai
hoac cép lai gidy phép lai xe méi ma vin
diéu khién xe thugc logi phai c6 glay phép
lai xe thi cung bj coi 1a I\hong co giay phép
14i xe. D&i v6i ngudn bi mat gidy phép lai
xe, da mnh bio véi co quan nha nudc co
thim quyén, nhumg chua duge cap lan gidy
phép lai xe méi va cé du chimg cir vé viée
bi mat glay phép lai xe duge co quan co
thim quyén xac nhan va dang chd cap giay
phép I4i xe khac thi khdng bi coi 12 khéng
¢6 gidy phép lai xe.

- Trong tinh trang c6 sir dung ruou, bia
ma trong mau hodc hoi tho ¢o n5ng a6 con
Vit qua mire quy dinh, ¢6 sir dung char
ma iy hoge chat kich thich manh khac:

Tap chi
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Trudng hop pham tgi ndy, nha tam ludt
quy dinh 02 tinh tiét nhung cung tinh cbat,
d6 la: “Cé sir dung rugu, bia ma trong mau
hogc hoi thé c6 nong dé con vurgt qua mirc
quy dinh va tinh tiét ¢6 sir dung chét ma
niy hodc chét kich thich manh kbac™.

Co su dung rugu. bia ma trong mau
hodc hoi thé co nong dg cén virpt qua mic
quy djnh:

Theo Ludt giao thong dudng by ndm
2008 va Nghi dinh sb 46/2016/ND-CP quy
dinh xur phat hanh chinh trong linh vic giao
théng duong bé va dudng sit, c6 higu lye oy
01/8/2016 thi ngudi tham gia giao thong ma
diéu khién phuong tién trén duong c6 ndng
d con ohung chua vugt qua 50
miligam/100 mitilit méu hofic chua vugt
qué 0,25 miligam/1 lit khi thd thi bj phat
tién fir 2.000.000 ddng dén 3.000.000 déng
va bi tuéc quyén sir dung Gidy phép l4i xe
tir 02 thang dén 04 théng; néu vugt qué 80
miligam/100 mililit méau hodc vugt qua 0,4
miligam/1 lit khi th thi bi phat tién tién tir
16.000.000 déng dén 18.000.000 dbng va
bj tude quyeu sir dyng Gidy phep 14i xe tir
04 thang dén 06 thang2. Cé ¥ kién cho réng,
nguoi tham gia giao thong ma diéu khién
phuong tién trén dudng c6 ndng d4 cén
vugt qua mirc quy dinh xir phat hanh chinh
thi méi lhuoc truomg hop quy dinh tai
khoan 2 Piéu 260 BLHS nam 2015 Cach
hiéu nay la khéng dung, vi nong d$ cdn
vuot qui 50 miligam dén 80 miligam/100
mililit mau hodc vuot qua 0,25 miligam dén
0,4 miligam/1 it khi thé trong méu hoic

2. Diém a kboin 6, 8. 9 Bitu 5 Nghj dinh sé
4672016/ND-CP ngay 26/5/2016 quy dinh xi phat vi
pham hinh chinh trong Tinh vye giao tiong dusmg bg va
duémg sit.



hoi thé ¢6 nbng 4 cbn vugt qui 80
miligam/100 mililit mau hodic vugt qua 0,4
miligan/} lit khi tho 13 truéng bop chua
ghy ra thiét hai; con néu gly ra thiét bai 1a
lam chét ngudi hodc gy ra thuong tich; gay
thuong tich hojc gay t6n hai cho sirc khoe
cita 01 ngudi ma ty 1€ tdn thuong c6 thé nr
61% tr lén; gay thuong tich hodic gay t6n
hai cho sirc khde cua 02 ngudi trd 1én ma
tong ty 1& tdn thuong co thé ciia nhing
gudi ndy tr 61% dén 121% hoic gay thiét
hai vé i sn tir 100.000.000 ddng dén dudi
500.000.000 ddng thi di: ndng d¢ con ciia
ngudi diéu khién phuong tién giao théng
chua vugt qua 50 miligam dén 80
miligam/100 mililit miu hodc vugt qua
0,25 miligam dén 0,4 miligano/I lit khi the
trong méu 12 da bi 4p dyng tinh tiét: “Cé sir
dyng ruou, bia ma trong méu hodc hoi thé
¢6 ndng 49 cbn vugt qui mic quy dinb”
theo diém b khoan 2 cta diéu luat rbi, nhu
vy méi phu hgp véi Nghi dinh sb
100/2019/ND-CP ngay 30/12/2019 quy
dinh xir phat vi pham hanh chinh trong linh
e giao théng dudng bd vi dudmg sit.

C6 st dung chdt ma iy hodc chat kich
thich manh khac:

Tinh trang nguoi tham gia giao thong,
nbat 14 d6i v&i cac lai xe thudng sit dung
heroin, ma tity tépg hop (ma tiy da) hién
nay tuong ddi phé bién, theo d6 nbiéu vu
tai nan dic biét nghiém trong gay chét
hang chyc ngusi déu do ngudi 1i xe c6 sir
dung chat ma tiy.

Néu ngudi phaa t$i khéng sir dung cac
chét ma tiy, nhumg lai sir dung chit kich
thich khac ngoai danh muc cac chit ma tay
thi ngudi pham t5i vin bi ap dung diém b
khoin 2 Bidu 260 BLHS nam 2015, néu
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xéc dinh céc chat d6 la chat kich thich
manhb khac. Vi du: Vi Xvan T 1a ngudi da
nghién ma wy hon 5 nam. Ngay
10/5/2018, T vira chich ma tay vé da bang
qua duong lam ogudi 1ai xe kbach khong
kip phanh ma phai danh xe sang 1& dudng
dé tranh T, 1am xe 46 gy chét 01 ngudi va
bj thuong 10 ngudi, cé téng ty 1§ ton
thuong co thé 1a 120%. Néu A khong sir
dung ma tiy thi thugc trudmg hop quy dinh
tai khoan 1 Diéu 260 BLHS nam 2015
nhung vi A ¢6 sir dung ma tiy nén thudc
truémg hop quy dinh tai diém b khoin 2
ciia diéu nay.

- Bo chay a6 trén tranh trach nhiém
hodc cd y khing cieu gitip nguci bj nan:

Diém ¢ khoan 2 Diéu 260 BLHS nam
2015 quy dinh hai trudng hep pham ti
khac nhau nhimg cé cling mét tinh cht,
muc 4o nguy hiém, d6 1a: Gdy tai nan rdi
b6 chay dé trén tranh trach nhigm hoac cb
y khéng ciru gilip ngudi bi nan.

Géy tai nan roi bo chay dé tdn tréanh
trach nhiém 1a trudng hop ngudi pham tdi
do vi pham céc quy dinh vé tham gia giao
thdng duong bd giy thiét hai cho tinh
mang, stic khoe hodc tai san cho nguoi
khéc, nbung sau khi tai nan xay ra, da bo
chay dé trén tranh trach nhiém. Theo quy
dinh coa Luat giao théng duong bd thi
nguoi lai xe va nhimg ngudi lién quan tryc
tiép dén vu tai nan phai dimg ngay xe lai;
gilr nguyén hién trudng; cip ctru ngudi bi
nan va phai c6 mat khi co quan c6 thim
quyén yéu cau; & lai noi xdy ra tai nan cho
dén khi ngudi cua co quan cong an dén, trir
truong hop ngudi lai xe cing bi thuong
phai dua di cép ciu hodc trudng hop vi ly
do bi de doa dén tinh mang, nhung phai
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dén trinh bio ngay vm co quan Cdng an
ncn gan nhat; cung cap théng tin xac thyc
vé vy taj nan cho co quan Céng an. Néu bo
chay vi ly do bi de doa dén tinh mang ma
dén trinh bao ngay voi ¢co quan Céng an
n01 gan nhat: cung cip théng tin xac thuc
vé vy tai nan cho co quan Céng an thi
khong phai 1a dé tréo anh rach nhiém. Vi
vay. khi xéac dinh tinh tiét pharu i nay. co
quan c6 thim quyén tién hanh té tung cin
xem xét mot cach toan dign diy du. khong
chi cdn cif vao hanh vi bo chay cua nguot
pham t$i ma phai xac dinh xem vi sao ho
phai b6 chay va sau do ho ¢6 trén tranh
trdch nhiém khéng.

Cé y khong ciru gitip ngudi bi nan la
trudmg hop ngudi pham t§i do vi pham quy
dinh vé tham gia giao thong duong bé gay
thigt hai dén tinh mang. sirc khoe hoac co
kha ning thyc & giy thiét hai dén tinh
mang, suc khoe cia ngudi khac nhung di
¢6 y khong ciru gitp ngudi bj nan. Cé v
khéng ciru gidp 1a co didu kién ciu ma
khéng cin, da co6 yéu cdu cia ngudi khac
nhung van khéng ciru gitip. Hanh vi ¢b y
khong ciru giup khéng nhat thiét phai dan
dén hau qua l1a ngudi bi nan chét hoac bi
tdn hai nghiém trong dén sirc khoe. Néu
khong phai 1a ngudi da gay ra tai nan ma
b y khong ciru giip ngudi bi nan din dén
nguoi nay bj chét thi bi truy ciu trach
nhiém hinh sy vé (i khéng ciru giup nguoi
dang & trong tinh trang nguy hiém dén tinh
mang quy dinh 1ai Di¢u 132 BLHS. vi ho
khong phai la ngudi tham gia giao thong.

- Khong chap hanh hiéu lénh cua ngegi
diéu khién hodc heong dan giao thong:

Pay la tnrong hqp nguoi tham gia giao
thong. ma chu véu la pguoi diéu khién
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phuong tién giao thdng duéng bo da
khong chép hanh hi¢u Iénh cua ngudi
dang lam nhiém vu diéu khién hodc hudng
dan giao thdng, nén di gay ra thiét hai cho
tinh mang, sic khoe hodc tai san cua
ngudi khac.

Kbi 4p dung tinh tiét pham 1§i niy cin
chu y véi truong hop ngudi tham gia giao
théng khong chap hanh hi¢u 1énh cia nguai
diéu khién giao thong hodc huéng dan giao
théng, ma cén c6 hanh vi chdng déi thi ty
trudmg hop ngudi cé hanh vi chéng déi c6
thé bj truy ciru tréch nhiém hinh sy vé Toi
chéng ngudi thi hanh cong vy.

- Lim chét 02 nguoi:

Truong hgp pham t§i nay, truéc day
theo Diéu 202 B§ luat Hinh sy nam 1999
quy dinh Ja truong hop “gdy hau qua rét
nghiém trong”, nay diém d khoan 2 Diéu
260 BLHS nim 2015 quy dinh cy thé 1a
lam chét 02 ngudi.

Khi 4p dung tinh tiét pham i nay cin
chi y: Hau qua 02 nguai chét 1a hau qua
teén th\rc té déu do hanh vi vi pham quy
dinh vé tham gia giao thong dudng bo gay
ra. Con trudmg hop hau qua la 02 nguoi
chét nhung chi ¢ 01 ngudi do hanh vi vi
pham tham gia giao thong dudng by giy
ra, 01 nguai chét 1a do nguyén nhén khac
tac dong thi khdng duge coi la “lam chét
02 ngut'yi" theo quy dinh tai diém d khoan
2 Piéu 260 BLHS nam 2015.

- Gdy thuong tich hodc gdy 16n hai cho
suc khoe cia 02 ngum o lén ma /ong ulé
16n Ihmmg co thé ciia nhizng nguoi nay tir
122% dén 200%:

Truéng hop pham 19i nay ciing tuong ty
nhu tmo-ng hop quy dinh tai diém d khoin
2 Piéu 260 BLHS nam 2015, Truge day,



theo Piéu 202 BLHS nam 1999 quy dinh
12 truomg hop “giy hau qua rit nghiém
trong”, nay BLHS nim 2015 diém e,
khoan 2 Biéu 260 quy dinh: “Gay thuong
tich hodic gy t6n hai cho sirc khoe cua 02
ngudi ré 16n ma tdng ty 18 tén thuong co
thé cia nhimg nguéi nay tir 122% dén
200% do hanh vi vi pham cic quy dinh vé
tham gia giao thong duong b giy ra”,

Vige xac dinh ty 1é tén thuong co thé
cua bi hai nhét thiét phai do Hoi ddng giam
dinh phip y két luan. Trudng hop ty co
ngudi bj thuong nhung tr chdi gidm dinh
ho#c vi ly do khach quan ma khong giam
dinh duge thi khdng tinh dé x4c dinh ty 1§
1n thuong co thé theo diém e khoan 2
Diéu 260 BLHS nam 2015, din dén kho
khan cho co quan c6 thim quyén tién hanh
16 tung trong viéce xac dinh ty 1 t6n thuong
co thé cia bj hai.

- Gay thiét hai vé 1ai san tie 500.000.000
dong dén dwdi 1.500.000.000 dong:

Khi xac dinh thiét hal tai san cé tri gia
tr  500.000.000 dong dén  dudi
1.500.000.000 déng do hanh vi vi pham
cic quy dinh vé tham gia giao thong ctia
nguoi khac, cin chu y:

Chi tinh nhimg tai san do hanh vi vi
pham cic quy dinh vé tham gia giao thong
dudng bj trye tiép gay ra, con nhimg thiét
hai gi4n tiép khong tinh 13 thiét hai dé xac
dinh trach ohiém hinh su déi véi ngudi
pham t$i, ohu: Do bj thuong nén phai chi
phi cho viéc diéu tri va c4c khodn chi phi
khic (mét thu nhap, 1am chan gia, tay gia,
mat gia...). Mac di cac thiét hai nay nguoi
pham t5i vin phai bbi thudng nhung khong
tinh dé xac dinb trach nhiém hinh sy déi
voi hanh vi pham toi.
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Khi quyét dinh mite hinh phat cy thé déi
vé&i ngudi pham t6i theo khoan 2 Diéu 260
BLHS ném 2015, Téa an cling phai can cir
vio Diéu 50 BLHS ndm 2015 va sb lugng
ciing nhu tinh chét cia céc tinh tiét 1a déu
hiéu dinh khung hinh phat quy dinh tai
khoan 2 Biéu 260 BLHS nim 2015.

Do tinh chat cia cac tinh tié1 13 du hiéu
dinh khung hinh phat nrong déi khac nhau
nén khi 4p dung muc hinh phat cu thé, cén
chia y: Trudmg hop 1am chét 02 ngudi thi
nghiém trong hon truong hop chi “gay
thuong tich hodc giy tén hai cho sirc khoe
cua 02 ngudi (mét ngudi co ty 1& tén
thuong co thé 71%, mdt ngudi 51%) hoic
gay thiét hai vé tai san nén hinh phat ciing
phai nang hon.

5.3. Pham tgi thufc truong hop quy
dinh 1gi khodn 3 Piéu 260 By lugt Hinh
sw nam 2015

- Lam chéi 03 ngueci tror lén:

Truong hop pham tdi nay ciing twong
ty nhu déi véi truomg hep quy dinh tai
diém a khosn 2 Diéu 260 BLHS nam
2015, nhung héu qua gay ra chét 03 nguoi
trg lén. Khi 4p dung tinh tiét pham ti nay,
néu sé ngudi bi chél cang nhleu thi mirc
hinh phat cang phai nang, 15i da chi dén
15 pam tu.

- Gay thweang tich hoac géy ton hai cho
sirc khde ctia 03 ngueéi 1r6 1én ma tong 1 l¢
16n thirong co thé cia nhimg nguoi ndy
201% tro lén:

Truong hop pham t$i nay cling tuong
e nhu déi véi truong bop quy dinh tai
diém e khoan 2 Piéu 260 BLHS nim
2015 nhung hau qua gay ra la gay thuong
tich hodc gay t6n hai cho sirc khoe ciia 03
nguoi trg 1én ma 1dng ti 1¢ ton thuong co
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thé cua nhimg ngudi nay 1a 201% tré 1én.
Néu nguoi pham ti chi giy thuong tich
hoic gay tén hai cho sic khoe cua 03
ngudi va téng ty 1¢ t6n lhuong co thé cia
nhimg ngudi nay tr 201% den 210% hojic
cua nhiéu ngum nh\mg téng ti 1§ toén
thuong co thé cia tat ca nhimg ngudi pay
chi tir 201% dén 210% va nguoi pham i
khéng c6 cac tinh tiét quy dinh tai diém ¢
ciia khoan nay ¢6 thé dugc ap dyung mirc
hinh phat 07 nam t.

- Gy thi¢t hai vé tai san 1.500.000.000
dong tro lén:

Tmo'ng hop pham t$i nay ciing rong ty
nbu déi véi truong hop quy dinh tai diém
d khoan 1 va diém g khoan 2 Didu 260
BLHS nam 2015 nhung thiét hai vé tai san
ma nguoi pham 191 gdy ra cé i gia
1.500.000.000 déng tré 1én. Phuong phip
xac dinh trj gia tai san bj thiét hai clng
giéng nhu trudng hep quy dinh tai diém d
khoan | va diém g khoan 2 Diéu 260
BLHS nam 2015.

Ciing nhu déi véi cic truomg hop
pham 14i khac, khi quyét dinh mirc hinh
phat cu thé ddi vai nguoi pham 13i theo
khoan 3 Dicu 260 BLHS nam 2015, Toa
an ciing phai cin cir vao Diéu 50 BLHS
nim 2015 va s6 lugng ciing nhu tinh chét
cda cdc tinh tiét 1a diu hiéu dinh khung
hinh phat.

Tuy nhién, do tinh chét cua cac tinh tiét
la déu hi¢u djnh kbung hinh phat wong
déi khée nhau pén khi p dung mirc hinh
phat cu thé, can chi y: Truong hop lam
chét 03 ngudi thi phai bi xur phat nang hon
truéng hop “gdy thuong tich hodc gay ton
hai cho stre khoe ciia 03 nguoi, ma téng ti
1¢ tn thuomg co thé cua nhimg nguai nay
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201%”; trudong hop thuge mét truomg hop
quy dinh tai khoan 3 Diéu 260 BLHS ndm
2015 nhung lai ¢6 nhiéu tinh tiét thuge
trudng hop quy dinh tai khoan 2 diéu nay
thi mirc hinh phat phai ning hon truong
hgp chi c6 01 tinh tiét thugc khoan 3 cua
didu nay; thiét hai vé tinh mang, sirc khoe
phai bj xir phat ning hon truong hep gdy
thiét hai vé tai san.

5.4. Pham tji thupc truong hop quy
dinh tgi khodn 4 ciia Diéu 260 Bj ludt
Hinh sy ndm 2015

Déy 13 céu thanh gidm nhe va ciing la
chu thanh dic biét ddi véi toi pham nay ma
thye té At it khi xur Iy v& hinh sy.

Vi pham quy dinh vé& tham gia giao
théng dudmng bé ma cb kha ning thyc té
din dén hau qua quy dinh tai mét trong
cac diém a, b va ¢ khoan 3 Diéu 260 néu
khong dugc ngan chan kip théi trude day
khoan 4 Diéu 202 quy dinh 14 “gdy hiu
qua dic biét nghiém trong”. Nay tinh tiét
“hau qua dic biét nghiém trong” da dugc
cu thé hoa thanh cac diém a, b va ¢ khoan
3, nén khi 4p dung, cic co quan tién hanh
16 tung phii can cir vio quy dinh tai khoan
3 cua diéu luat.

Héu qua quy diph tai mol trong céc
diém a, b vd ¢ khoan 3 Diéu 260 BLHS
nam 2015 néu khéng dugc ngan chan kip
thoi 12 truomg hop chua gy ra hau qué
nhung lai duoe xac dinh treée hau qua d6
Ta ¢6 kha nang thuc té din dén “lam chét
03 ngudi tr6 Ién; gay thuong tich hodc gay
tén hai cho strc khoe caa 03 nguai trés 1én
ma tdng ty 1é too thuong co thé cua nhung
ngudi nay 201% trg 1én; gay thiét hai vé tai
san 1.500.000.000 dong trg 1én” 13 mot vgn
4é rit kho, vi 19i vi pham cic quy dinh vé



tham gia giao thong 14 t6i pham chu thanh
viit chit, tirc 12 phai c6 hau qua xay ra thi
méi cdu thanh 16i pham. Tuy nhién, do
thyc tién xét xur dit ra, ¢ truong hop vi
pham quy dinh vé& an toan giao théng
duémg bd néu khdng duge ngin chin kip
thdi thi bau qua déc biét nghiém trong nhét
dinh xdy ra.

C6 quan diém cho ring, khoan 4 cia
Dicu 260 BLHS nm 2015 la cu thanh
hinh thirc, vi khdng cén c6 hiu qui x4y ra
12 t6i pham d3 hoan thanh, nhung thuc té
d8i vé6i 161 pham ndy ciing nbu khoan 4
Pidu 260 BLHS nim 2015 déu la cdu
thanh vit chit. Hau qua chva xay ra 1a do
dugc ngén chin chir khong phai do hanh vi
pham t§i méi de doa xam pham dén cic
quan h¢ xa hoi nhu d6i véi cac t6i pbam co
céu thanh hinh thée. Vi dy: Vii Quéc T lai
xe khéch, trén xe cho 50 ngudi. Mic du da
6 bién bio chu héng, nhung do khong
quan sat nén I4i xe vin cho xe qua ciu, dén
gitra cdu thi ¢6 mét nguoi di trén ciu ra
chiin ddu xe nén xe khéng bi roi xudng
séng. Trong trudmg hep nay, néu can cir
vo cic dhu higu chu thanb 19i pham quy
dioh 1ai khoan 1 Biéu 260 BLHS nam
2015 thi hanh vi ciia ngudi i xe chua ciu
thanh t§i pham vi chua gay thiét hai dén
tinh mang, sirc khoe hodc 1ai san cua pgudi
khac, nhung néu khéng duoc ngin chin
kip thdi thi c6 kha ning thyc té sé xay ra
hdu qua dic biét nghiém trong nén vin bj
coi la pham t4i. Tuy nhién, do chwa gay ra
thiét hai dén tinh mang, sirc khoe hodc tai
sin nén tinh chit nguy hiém cho x3 héi
duge giam di dang ké, bai vay, khoan 4
Diéu 260 BLHS nam 2015 chi quy dinh
ngudi pham t5i bi phat tién tr 10.000.000
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dong dén 50.000.000 déng, phat cai tao
khéng giam gii dén 01 ndm hodc phat t
tr 03 thang dén 01 nam - 1a t§i pham it
nghiém trong.

5.5 Hinh phat b6 sung déi véi nguii
pham 13i

Ngoai hinh phat chinh, ngudi pham 6
¢on ¢6 thé bi cAm dam nhiém chirc vy, cdm
hanh nghé hoic lam cdng viéc nhét djnh o
01 nim dén 05 nam.

Hién nay, tinh trang udng rugu, bia
hodic sir dung ma tiy nhing vén lai xe,
nhét 13 cdc loai xe tai 16n, din dén nhidu
vy tai nan tham khdc nhung ngudi pham
t4i ciing chi bi tude gidy phép 14i xe nhidu
nhit 12 05 nam. C6 y kién dé nghj bd sung
trudng hop ubng rugu, bia hozc st dung
ma tiy nhung van lai xe gay tai nan
nghiém rong thi cin trée gidy phép l4i xe
vinh vién, vi diy la dic thu cia toi “vi
pham céc quy dinh vé tham gia giao
théng”, néu khéng cim hanh nghé 14i xe
vinh vién thi s& an hoa khén luéng. Chinh
vi vidy, ma Qubc héi xay dyng Luat
phong, chéng tac hai cua nrgu, bia nhim
han ché tinh trang uéng rugu, bia nhung
vin tham gia giao thong.

C6 ¥ kién cho ring, viéc nha lam lut
quy dinh cdm hanh nghé hoic lam cong
viéc nhét dinh thi hgp 1y, con cAm dam
nhiém chirc vu la khdng cén thiét vi Téi vi
pham quy dinh vé tham gia giao théng
dudng bé 1 191 do vé ¢, ma viée loi dung
chitc vy, quyén ban chi déi véi cic tdi
pham do cé y. Tuy nhién, thyc té di 6
ngudi lgi dung chirc vu ciia minh dé vi
pham quy dinh vé tham gia giao théng
dudmg bé gly tai nan chét ngudi thi vide

(Xem tiép trang 46
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