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BINH LUAN VE TOI VI PHAM QUY i l N H 
VE THAM GIA GIAO THONG BV^NG BO 

DINH VAN QUE 

So vdi Dieu 202 Bg lugt Hmh su- nam 1999 thi Dieu 260 B$ l u | t 
Hinh sy nam 2015 - Tgi vi pham quy dinh v l tham gia giao thong 
dudng b$ da cd sy thay doi ve ten t$i danh, sua doi, bo sung cac tinh 
t i l t l i d4u hifu d|nh t^i, djnh khung hinh phat ; md rgng phgm vi ap 
d\ing d6i vdi h i n h vi vi pham, khdng chi d6i vdi n g i ^ dieu khien 
phuong tif n giao thdng m i d6i vol b i t k}' ai kbi tham gia giao thdng 
deu l i d6i tirgrng dilu chinh cua tdi pham niy . 

j Tir khoa: Vi phgm giao thong duang bp; Dieu 260 Bp ludt Hinh su 

\ Nhgn bdi: 06/4/2020; biin tgp xong: 08/5/2020; duyet bdi: 15/5/2020. 

1. Chu the cua t$i pham 

Trudc day, theo quy dinh tgi Dieu 202 

Bf lugt hinh sy (BLHS) nam 1999, chi 

nhutig ngudi dieu khien cac phuang tien 

giao thdng dudng bg mdi la chu the cita 

Tpi vi phgm quy dinh ve dieu khien 

phuong tifn giao thdng dudng bp. Theo 

quy dinh tai Dilu 260 BLHS nam 2015 tiii 

ehu the ciia tgi phara dugc rad rpng hon, 

do l i ngoii ngudi dieu khien phuang tien 

giao thdng dudng bp ra, nhung ngudi 

khdng dieu khien phuang tien giao thdng 

dudng bp nhu ngudi di bp, ngudi dieu 

khien cic loai raiy chuyen dung, ngudi 

chan dat ttau bd fren dudng... deu cd the la 

ehu the eiia tdi phgm niy, tiic la nhiing 

ngudi tham gia giao thdng dudi mpi hinh 

thiic deu cd the Ii chu the ciia tdi pham 

nay. Ddi vdi ngudi tir dii 14 tudi d in dudi 

16 tudi khdng phii l i chu the cua tdi phara 

niy (khoin 2 Dilu 12 BLHS nam 2015). 

2. Khach the ciia tpi pham 

Khich the ciia tdi pham niy la ttat ty an 

toan giao thdng dudng bd do Nh i nudc 

quy dinh, do la nhiing quy dinh nhara dam 

bio an toan giao thdng van tii , dam bao 

cho boat dpng van tai dudng bg dugc 

thdng sudt, dugc tien hinh binh thudng, va 

b io ve an toin tinh mgng, siic khde cua 

cdng dan, bao ve tai san ciia Nha nudc, cua 

cac td chiic va tai sin cua cdng dan khi 

ngudi pham tpi xam pham. 

Ddi tugng t ic ddng cua tgi phgm nay 

ngoai cac phuang tien giao thdng dudng 

bd bao gdm: Xe ca gidi, xe thd so, xe may 

* Nguyen Chanh toa hinh su Toa an nhan 
dan toi cao. 
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chuyen dung tham gia giao thdng dudng 
bg thi cdn ci ngudi tham gia giao thdng 
khdng bang phuang tien, frong dd cd ci 
ngudi di bg. Diy li vin de thay ddi ldn so 
vdi Dilu 202 BLHS nam 1999. 

Neu trudc diy, ngudi di bd bang qua 
dudng din den tai nan neu cd xu ly ve hinh 
sy thi ciing ehi bj xu ly ve tgi can ttd giao 
thdng dudng bp giy hau qui nghiem ttgng 
vi ndi chung hiu nhu rat it khi bj xii Iy. 
Tuy nhien, hanh vi khdng dieu khien 
phuong tifn giao thdng dudng bg mi ehi 
tham gia giao thdng giy tai nan se bi xii Iy 
ve Tgi vi phgm quy dinh ve tham gia giao 
thdng dudng bp ke tii 0 gid 00 phiit ngiy 
01/01/2018. 

Khi Xli ly ve hinh sy ddi vdi hinh vi 
tham gia giao thdng dudng bp, khdng chi 
can Cli vio Dilu 260 BLHS nim 2015. mi 
phii can cu vio Lugt giao thdng dudng bp 
va cic vin bin hudng dan khac ciia eac co 
quan ed tham quyen, nhit li nhirng quy 
djnh ve nhung dieu cam, dgc bift li ddi vdi 
cic vin bin ban hanh truoc ngiy BLHS 
nam 2015 cd hifu lyc phip luat nhung van 
cdn hifu lyc tiii hanh. Cd thi ndi, linh vyc 
ve an toin giao thdng dudng bp hifn nay 
cd khi nhieu van ban hudng din, ddi hdi 
CO quan vi ngudi cd tiiim quyin tiin hinh 
td tyng phii cap nhit kip thdi, diy dii mdi 
cd the xac djnh dupe hinh vi phgm tdi Vi 
phgm quy dinh ve tham gia giao thdng 
dudng bp. 

3. Mzt khach quan 
3.1. Hdnh vi khach quan 
Cd the chia hinh vi vi pham cic quy 

dinh ve tham gia giao thdng dudng bd 
thinh hai logi: Hinh vi vi phgm ve dilu 
khien cic phuang tien giao thdng dudng 

bp; hinh vi vi phgm khac khdng dieu khien 
cic phuang tifn giao thdng dudng bp. 

Hdnh vi vi phgm ve dieu khiin cdc 
phuang ti^n giao thong duang bp: 

Ni phgm cic quy dinh vl dieu khien 
phuang tifn giao thdng dudng bp li khdng 
chip hinh hoac chap hanh khdng day dii cic 
quy dinh an toan giao thdng dudng bg. Vi 
dy: Xe di sau xin vupt ben trai xe di trudc 
nhung lai cd chudng nggi vgt phia trudc, cd 
xe chgy ngupc chieu trong dogn dudng dinh 
vugt, xe chgy tiirde khdng cd tin hifu vugt 
xe khic vi da trinh ve ben phai. 

Hdnh vi viphgm khdc khong dieu khiin 
cdc phuang ti^n giao thong duang bp: 

Hinh vi khic khdng phii li hanh vi dilu 
khien cic phuong tifn giao thdng dudng bg 
nhung lgi cd sy tham gia giao thdng dudng 
bd, thyc te xiy ra khi phd bien, ttong dd cd 
nhirng hanh vi cin ttd giao thdng, cd hanh vi 
dilu khiin cic phuong tien nhung cac 
phuang tifn niy khdng phii Ii phuang tifn 
giao thdng nhu: Xe bd, may rade chuyen 
diing dang thi cdng hoac tuy khdng thi cdng 
nhung di chuyen tten dudng giao thdng; 
hanh vi din dat sue vit di tten dudng; hanh 
vi mang vie cic vat edng kinh nhu tte, niia; 
hinh vi keo diy cic logi hing hoi di tten 
dudng; hinh vi chgy bp, di bp tten dudng 
giao thdng vi eac hinh vi khic tham gia 
giao thdng dudng bd. 

3.2. Hgu qud 
Hiu qui la diu hifu bit buoc cua ciu 

thinh tdi phgm nay. NIU hinh vi vi phgm 
cie quy dinh vl tham gia giao thdng dudng 
bg mi chua giy thiet hai eho tinh mgng, 
siie khde, tii sin cua ngudi khic thi chua 
cau tiiinh tgi pham, trir ttudng hop quy 
dinh tgi khoin 4 ciia dilu luat. 

Tap chi 
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Khi xic dinh thif t hgi tii sin cua ngudi 
khic can chu y: 

- Chi tinh nhiing tai sin do hanh vi vi 
phgm cic quy dinh ve tham gia giao thdng 
dudng bp tryc tiip gay ra, cdn nhung tiiift 
hgi giin tiep khdng tinh li thif t hgi de xac 
djnh ttich nhifm hinh sy ddi vdi ngudi 
phgm tdi, nhu: Do bj thuang nen phii chi 
phi cho vifc dieu tri va cic khoin chi phi 
khic (mat thu nhip, lim chan gia, tay gii, 
mit gii...). M^c du cic thif t hgi niy ngudi 
phgm tpi van phii boi thudng nhung khdng 
tinh dl xic djnh trach nhifm hinh sy ddi 
vdi hinh vi phgm tpi. 

- Thift hgi ve tinh mgng, siic khde, tai 
sin mi ngudi phgm tpi giy ra li thift hgi 
doi vdi ngudi khic. Do dd, nhiing thift hai 
mi ngudi phgm tpi giy ra cho chinh rainh 
thi khdng tinh de lira can cii truy ciiu frach 
nhifm hinh sy ddi vdi ngudi vi phgm cic 
quy djnh ve tham gia giao thdng dudng bp. 
Vi dy: Do phdng nhanh, vupt au, nen Tran 
Vin Q da gay tai ngn lim Vu Khac B bi 
thuong cd ty If thuang tgt 25%, cdn Q 
cung hi thuong cd ty If thuang tat 35%. 
Trong trudng hgp niy, thift hgi vl siic 
khde do hinh vi vi pham cic quy djnh ve 
tham gia giao thdng dudng bg cua Q gay ra 
dli vdi ngudi khic chi 25%, chii khdng 
phii 60% (25%+35%). 

3.3. Cdc dau hi^u khach quan khdc 
Ngoii hinh vi khich quan, hau qui do 

hinh vi phgm tgi gay ra, ddi vdi tgi vi 
phgm cic quy djnh ve tham gia giao thdng 
dudng bp, nha lim luit cdn quy djnh mdt 
so dau hifu khich quan khic li dau hieu 
bit bugc cua eau thanh tgi phgm nhu: 
Phuong tifn giao thdng, ngudi tham gia 
giao thdng, dia diem (noi vi phgm li cdng 

trinh giao thdng dudng bg).. .Vifc xac djnh 
eie diu hifu khich quan niy eung rat quan 
ttgng, li dau hieu de phan bift giira tgi 
phgm nay vdi cic tdi vi phgm an toin giao 
thdng khae. 

Theo quy dinh ciia Lugt giao thdng 
dudng bp nam 2008 thi dudng bp bao gdm: 
Cau dudng bp, him dudng bp, ben phi 
dudng bp. Phuang tifn giao thdng dudng 
bp gom: Phuong tifn giao thdng ca gidi 
dudng bO, phuong tifn giao thdng thd so 
dudng bp. Phuang tifn tham gia giao 
thdng dudng bp gdm: Phuong tifn giao 
thdng dudng bp vi xe miy chuySn dung. 
Xe miy chuyen dimg gdm: Xe miy thi 
cdng, xe miy ndng nghifp, lim nghifp ed 
tham gia giao thdng dudng bp. 

Ddi vdi phuang tifn giao thdng dudng 
bg, ndi ehung khdng khd xic dinh. Tuy 
nhien, ddi vdi xe miy chuyen dung, vifc 
xic dinh cd phii la phuang tifn tham gia 
giao thdng hay khdng, cd nhieu trudng hgp 
phirc tgp. Vi dy: Mdt chile miy ui dang thi 
cdng tten mpt doan dudng thi ehiee miy ui 
niy cd phii li phuang tifn giao thdng hay 
chi li phuang tifn thi cdng binh thudng? 
Thyc tiin xet xir cho thiy, neu chiec miy ui 
niy dang thi cdng thi khdng coi li phuang 
tien giao thdng, nhung neu chiec miy ui 
nay di chuyen tii vi tri niy sang vi tri khac 
hoac tCr ncri tip ket den cdng trudng thi 
dugc eoi li dang tham gia giao thdng. 

Ngoai ra cdn cd nhiing dau hifu khach 
quan khae nhu: Dudng bg, cdng trinh 
dudng bp, dit ciia dudng bp, hinh lang an 
toan dudng bd, phin dudng xe chgy, lin 
dudng, khd gidi han cua dudng bg, dudng 
phd, dii phan cich, dudng cao tdc, cac den 
bao hifu, cac bien bio. Cic yeu td nay 
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cung rit quan frpng khi xie djnh hinh vi vi 
phgm cic quy djnh \ e tham gia giao thdng 
dudng bd. 

Vifc xac dinh hinh vi vi phgm khi tham 
gia giao thdng dudng bp nhil thiet phii can 
Cli vio cic quy dinh cua Luit giao thdng 
dudng bd dang cd hifu luc phip luit v i 
thdng If qudc te \ e vifc tham gia giao 
thdng dudng bp nhu: Viec cam bien bio 
tren dudng giao thdng, khdng chi tuan tiiii 
cic quy dinh ciia Luat giao thdng nhu: 
Mau sac, ky hifu, m i phii cam dung vi tri 
de ngudi tham gia giao thdng nhin thiy. 
Hifn nay, vifc cam cic bien bio tren 
dudng giao thdng cd nliieu dogn dudng 
ehua dimg vdi quy djnh ciia Luit giao 
thdng dudng bp v i thdng !f qudc te, khdng 
chi d dudng lien tinh. Hen huyfn, dudng 
npi bp, ma c i fren dudng cao tdc, khien 
ngudi tham gia giao thdng khd khin frong 
vifc xic djnh hudng di. Trong tiirdng hgp 
xay ra tai ngn, Cinh sit giao thdng khd xic 
djnh ngudi tham gia giao thdng cd vi phgm 
hay khdng. 

4. Mat chu quan 

Ngudi pham tdi \ i phgm cic quy djnh 
ve tham gia giao thdng dudng bp thyc hifn 
hinh vi la do vd y (vd y vi qui ty tin hogc 
vd y vi ciu thi). 

Hifn nay, cd quan diem de cap den hinh 
thuc "loi hon hgp" v i thudng liy hanh vi 
vi phgm cic quy dinh ve tham gia giao 
thdng dudng bp Iam vi du cho trudng hgp 
Idi hdn hgp nhu: Cd y ve hinh vi, vd y \ e 
hgu qua. 

Vi dy: Mpt Iai xe cd y vupt den dd nen 
da giy ra tai ngn lim ehet ngudi. Trong 
trudng hgp niy, ngudi Iii xe d i cd y \ e 
hinh \ i (cd y vugt den dd), nhung khdng 

raong raudn cho hgu qui xiy ra, ciing 
khdng bd mac cho hgu qua xay ra hoac 
trong mgt sd trudng hgp khi quyet dinh 
hinh phat ddi vdi ngudi phgm tpi. Tda in 
nhgn dinh ring ngudi bj hgi ciing cd ldi va 
coi trudng hgp ngudi bj hgi ed Idi ciing l i 
loi hon hpp (ci hai ben deu cd Idi) de i p 
dyng hinh phgt nhe cho ngudi tham gia 
giao thdng. 

N I U eho ring ttong hai trudng hpp neu 
tren la hinh thiic loi hdn hpp thi se khdng 
dung vdi Iy Iugn ve Idi ttong Luat hinh sy. 

Trudng hgp thii nhit, ngudi phara tgi cd 
y ve hinh vi (ed y vugt den dd) khdng cd 
nghia la ngudi phgra tgi da nhin thuc rd 
hinh vi vupt den do Ii nguy hiem den tinh 
mang ciia ngudi khic, thay trudc dugc hgu 
qua chet ngudi xiy ra hogc cd the xay ra, 
mong mudn hogc bd rage eho hgu qua xay 
ra, rai trudng hgp niy ngudi phgm tgi ehi 
cd y thiic cho rang du cd vupt d6n dd 
nhung tin rang hau qui chet ngudi se 
khdng xiy ra. Trudng hpp n iy ngudi phgm 
tgi van vd y nhung la vd y vi qui ty tin. Vd 
y hay cd y la thii dg tara ly eua ngudi 
phgm tpi doi vdi hinh vi va ddi vdi hau 
qua chii khdng chi ddi hanh vi hay chi ddi 
vdi hau qui. 

Trudng hpp thii hai, niu ngudi bj hgi 
cung cd Idi, v l raat khoa hgc phip ly thi 
tnrdng hgp niy ngudi bj hgi cung cd hinh 
vi vi phgm quy djnh vl an toin giao 
thdng. Neu ndi ho cd loi la loi ddi vdi 
ngudi phgra tdi chir khdng phii la ldi phip 
Iy, cflng khdng the ndi c i hai diu cd Idi 
ma chi cd the ndi c i hai diu cd hinh vi vi 
pham quy djnh v l an toin giao thdng va 
ttydng hpp niy eung khdng thi coi l i "l5i 
hdn hgp". 

Tap chi 
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5. C ic trirdng hpp pham tdi cu the 

5.1. Phgm t^i thupc truomg hffp quy 

djnh tgi khodn 1 Bieu 260 Bg lugt Hinh 

stJT nam 2015 

Trudng hgp pham tpi quy dinh tgi khoin 

1 cua dieu luat l i cau thinh ca bin cua Tdi 

vi phgm cic quy djnh ve thara gia giao 

thong dudng bp vdi day du cic yeu td ciu 

thanh Tpi vi phgm cic quy djnh ve than gia 

giao thdng dudng bp, v i ngudi pham tdi bi 

phgt tiin tir 30.000.000 ddng d in 

100.000.000 ddng, phgt cii tao khdng giam 

gili din 03 nam hogc bi phat tu tii 01 nam 

din 05 nam, la tgi phgm nghiem ttpng. 

So vdi khoan 1 Dilu 202 BLHS nam 

1999 till khoan 1 Dilu 260 BLHS nara 

2015 quy dinh miie hinh phat nang hon. 

Khi quyet dinh hiiih phgt ddi vdi ngudi 

pham t0i vi phgm cic quy dinh ve tham gia 

giao thdng dudng bp theo khoin 1 cua dieu 

luat, Tda an can can cii v io quy dinh tai 

Dilu 29 va Dilu 50 BLHS nam 2015. N I U 

ngudi phgm tdi dd tu nguyen siia chu'a, bdi 

thudng thift hai hogc khae phyc hau qu i va 

dupc ngudi bj hgi hogc ngudi dgi dien hpp 

phap cua ngudi bj hai ty nguyfn hda giii 

va de nghi miin frich nhiem hinh su, thi cd 

the dugc mien frich nhiem hinh su'. Day la 

quy djnh mdi cd lgi cho ngudi pham tdi so 

vdi BLHS nam 1999. Tuy nhien, frong mdt 

so trudng hgp, khi gia dinh ngudi phara tgi 

hoac ngudi pham tgi bdi thudng cho gia 

dinh nan nhan nhung khdng phai tu 

nguyfn mi yeu cau gia dmh bj hgi viet dan 

bai ngi thi mdi bdi thudng, Ca quan dieu 

tta cflng khdng tien hanh ho i giai ma ra 

quyet dinh mien ttich nhiera hinh sy cho 

1. Xem khoan 3 Dieu 29 B9 lu^t Hinh su nam 2015. 

ngudi pham tdi hoae khdng khdi td vu in, 
khdi td bj can l i khdng dimg vdi tinh thin 
ciia khoan 3 Dilu 29 BLHS nam 2015. 

Nhu vgy, ddi vdi ngudi phgm tpi thuge 
trudng hgp quy dinh tai khoin 1 Dilu 260 
BLHS nam 2015 thi Ca quan dieu fra chi 
cd the ra quyet dinh mien trach nhifm hinh 
su cho ngudi phgm tgi neu cd dii eie yeu 
td quy djnh tai khoin 3 Dilu 29 BLHS 
nam 2015. 

5.2. Phgm tpi thupc tru&ng hgrp quy 
dinh tgi khodn 2 Biiu 260 Bg lugt Hinh 
su nam 2015 

- Khong CO gidy phep ldi xe theo quy djnh: 
Theo quy dinh cua phip luat, ddi vdi 

rapt sd loai phucmg tifn giao thdng, ngudi 
dieu khien phai cd giay ph6p thi mdi dupc 
dieu khien. Neu ngudi dieu khien cic 
phuang tien n iy khdng ed giiy phep 
nhung van dieu khien m i vi pham cac quy 
djnh ve dieu khien phuang tien khi tham 
gia giao thdng dudng bg v i giy thiet hai 
cho tinh mang hogc gay thiet hai cho siic 
khde, t i i sin ciia ngudi khic thi bj truy ciiu 
frich nhifm hinh sy theo diem a khoin 2 
ciia Dilu 260 BLHS nam 2015. 

Theo quy dinh ciia Luat giao thdng 
dudng bp nam 2008 thi ngudi lai xe tham 
gia giao thdng phai ed giay phep l i i xe phii 
hop vdi loai xe dugc phep dieu khien do co 
quan nhi nudc cd thim quyen cap. Khi xae 
dinh tinh tilt "khdng cd giiy phep lai xe 
theo quy dinh" can chii y: 

Trudc hi t ngudi pham tdi phii hdi tu du 
c ic y iu td cau thanh tgi phara co b in quy 
dinh tai khoin 1 Dilu 260 BLHS nam 
2015. N I U ngudi cd hanh vi vi phgm cic 
quy djnh v l dilu khien phuong tifn giao 
thdng dudng bp nhung chua gay thiet hai 

Tap chi 
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cho tinh mgng, sue khde hogc tii san thudc 
mpt trong cic tnrdng hpp quy dinh tgi cac 
diem a, b. e va khoin 1 Dieu 260 BLHS 
nam 2015, thi ngudi cd hinh vi vi phgm 
cung khdng thupc ttudng hpp quy dinh tgi 
diem a khoin 2 cua dieu nay. Vifc ngudi 
dieu khien cic phuong tifn giao thdng 
dudng bp khdng cd giay phep Iai xe chi li 
vi phgm hinh chinh vi bi xii phat theo 
Lugt xir ly vi pham hinh chinh. 

Ngudi cd giay phep lii logi xe nao thi 
chi cd gii trj khi dieu khien logi xe dd, trir 
trudng hgp phip luit quy djnh khic. Vi dy: 
Ngudi cd bang lii hgng A1 khdng dugc lii 
xe mi theo quy djnh phii cd bing iii xe 
hgng A2, nhung ngudi ed bang lii hgng A2 
dupc lii xe md td thupc trudng hpp phii cd 
bing lii xe hgng Al, Tuy nhien, ngudi cd 
bing lii xe d td hgng Bl cip cho ngudi lii 
xe d td chd ngudi den 9 cho ngdi, xe o td 
tii, miy keo cd trong tii dudi 3.500 kg 
khdng dupc lii xe md td. 

Ddi vdi ngudi bi thu giay phep lii xe, 
neu ehua het thdi hgn vi chua dugc tri lgi 
hogc cip lai giay phep lii xe mdi ma van 
dieu khien xe thupc logi phii cd giiy phep 
iii xe thi cung bj coi la khdng cd giiy phep 
lii xe. Ddi vdi ngudi bj mil giiy phep lii 
xe, da trinh bio vdi co quan nhi nudc cd 
thim quyin, nhung chua dugc cip lgi giiy 
ph6p lii xe mdi vi ed du chiing cii vl vifc 
bj mat giay phep lai xe dugc co quan cd 
thim quyen xac nhin va dang chd cip giiy 
phep lii xe khic thi khdng bi coi li khdng 
cd giiy phep Iii xe. 

- Trong tinh trgng co su dung ruou, bia 
md trong mdu hogc hai tha co nong dp con 
vuat qud muc quy djnh. co su dung chdt 
ma tuy hogc chat kich thich mgnh khdc: 

Trudng hgp phgm tpi niy, nha Iim lugt 
quy djnh 02 tinh tilt nhung ciing tinh chat, 
dd li: "Cd sii dyng rupu, bia mi trong miu 
hoae hoi thd cd nong dg edn vugt qui miic 
quy djnh vi tinh tiet cd sir dyng chat ma 
niy hogc chat kich thich mgnh khic". 

Co su dung rucm. bia md trong mdu 
hogc hai tha co nong dp con virfrt qud muc 
quy dinh: 

Theo Lugt giao thdng dudng bg nam 
2008 vi Nghi djnh s6 46/2016/ND-CP quy 
dinh xu: phgt hanh chinh ttong ITnh vyc giao 
thdng dudng bg vi dudng sat, cd hifu lyc tir 
01/8/2016 thi ngudi tham gia giao thdng mi 
dieu khiin phuang tifn frdn dudng cd nong 
dp cdn nhung chua vugt qui 50 
miligam/100 miiilit miu hogc chua vupt 
qui 0,25 miUgam/1 lit khi thd thi bj phgt 
tiin tir 2.000.000 ddng din 3.000.000 d^ng 
vi bj tudc quyin sti dyng Giiy phep lii xe 
tii 02 tiling din 04 thing; niu vugt qui 80 
miligani/IOO mililit mau hpgc vugt qua 0,4 
miligam/1 lit khi thd thi bj phat tiin tiin hi 
16.000.000 ddng din 18.000.000 ddng va 
bj tirde quyin sir dung Giiy phep Iii xe tii 
04 thing din 06 tiling^. Cd y kiln eho ring, 
ngudi thara gia giao thdng mi dilu khiin 
phuang tien tten dudng cd ndng dg edn 
vugt qui miic quy dinh xii phgt hanh chinh 
thi mdi thugc trudng hgp quy dinh tgi 
khoin 2 Dilu 260 BLHS nam 2015. Cach 
hieu nay li khdng dung, vi ndng dg cdn 
vugt qui 50 miligam din 80 miligam/100 
mililit miu hogc vugt qua 0,25 miligam din 
0,4 miligam/1 lit khi thd ttong miu hoae 

2. Dilm a khoai, 6. 8. 9 D i ^ 5 Nghj dinh s6 
46/2016/ND.CP ngiy 26/5/2016 quy djnh x^ ph^t vi 
ph»m h ^ chinh trong Unh %vc giao thong dudnB bo vk 
dudng sat. ^ 
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hoi thd cd ndng dp cdn vupt qua 80 
miligam/100 mililit mau hogc vugt qua 0,4 
miligam/1 lit khi thd la trudng hgp chua 
gay ra Uiift hgi; cdn niu gay ra thift hgi la 
lim chet ngudi hogc gay ra ±uong tich; gay 
thuong tich hogc gay tdn hai cho svrc khde 
cua 01 ngudi ma ty If ton thuong cd the tii 
61% ttd len; gay thuang tich hogc gay tdn 
hgi cho siic khde ciia 02 ngudi ttd len mi 
tdng ty If ton thuong co the eua nhung 
ngudi niy tii 61% din 121% hogc giy tiiift 
hgi ve tii sin hi 100.000.000 ddng din dudi 
500.000.000 dong thi du nong dg con cua 
ngudi dilu Idiiln phuang tifn giao thdng 
chua vugt qui 50 miligam den 80 
miUgam/100 mililit miu hogc vupt qui 
0,25 miligam den 0,4 railigam/1 lit khi thd 
ttong miu li da bj ip dyng tinh tilt: "Cd su 
dyng mpu, bia rai frong miu hogc hai thd 
cd ning dd c^n vugt qui raiie quy dinh" 
theo dilm b khoin 2 eua dieu luit rdi, nhu 
vgy mdi phu hgp vdi Nghi djnh sd 
100/2019/ND-CP ngiy 30/12/2019 quy 
djnh xii phgt vi phgm hinh chinh ttong linh 
vyc giao thdng dudng bg va dudng sat. 

Co sir dung chdt ma tuy hogc chdt kich 
thich mgnh khdc: 

Tmh trgng ngudi tham gia giao thdng, 
nhit la ddi vdi cic lii xe thudng su dung 
heroin, ma tiiy tdng hgp (ma tiiy di) hifn 
nay tuong ddi phd biSn, theo dd nhieu vu 
tai ngn die bift nghiem frgng gay chet 
hing chye ngudi diu do ngudi lai xe cd sir 
dyng chit ma tiiy. 

Neu ngudi phgm tgi khdng sir dung cic 
chat ma tiiy, nhung lgi su dyng chit kich 
thich khic ngoii danh mye cic chit ma tiiy 
thi ngudi phgm tgi vin bi ap dyng diem b 
khoin 2 Dilu 260 BLHS nam 2015, niu 

xic dinh cic chit dd li chit kich thich 
mgnh khac. Vi dy: Vu Xuin T Ii ngudi da 
nghifn ma tuy hon 5 nim. Ngay 
10/5/2018, T vira chich ma tuy ve da bang 
qua dudng lim ngudi lii xe khich khdng 
kip phanh mi phii dinh xe sang le dudng 
de tranh T, lim xe do giy ehet 01 ngudi va 
bj thuang 10 ngudi, cd tong ty If tdn 
thuong CO the li 120%. Neu A khdng sir 
dyng ma tiiy thi thuge trudng hpp quy djnh 
tgi khoin 1 Dilu 260 BLHS nam 2015 
nhimg vi A cd sii dung ma tiiy nen thu^c 
trudng hpp quy djnh tgi diem b khoan 2 
cua dieu nay. 

- Bo chgy de tron trdnh trdch nhi$m 
hogc CO y khong cuu giup nguai bi ngn: 

Dilm c khoin 2 Dilu 260 BLHS nam 
2015 quy dinh hai trudng hgp phgm tgi 
khie nhau nhung cd cung mft tinh chit, 
raiic dp nguy hiem, dd la: Gay tai ngn rdi 
bd chay de ttdn tranh trich nhifm hogc cd 
y khdng eiiu giiip ngudi bj nan. 

Giy tai ngn rdi bd chay de ttdn ttinh 
trich niiif m li trudng hpp ngudi pham tOi 
do vi phgm cic quy dinh ve tham gia giao 
thdng dudng bd gay thift hgi cho tmh 
mgng, sue khde hoge tii sin cho ngudi 
khie, nhung sau khi tai ngn xiy ra, da bd 
chgy de frdn trinh trich nhiem. Theo quy 
djnh cua Luat giao thdng dudng bd thi 
ngudi lii xe vi nhiing ngudi lien quan trye 
tiip den vy tai ngn phii dimg ngay xe lgi; 
giii nguyen hifn trudng; cap ciiu ngudi bi 
ngn vi phii cd mat khi co quan cd tham 
quyin yeu ciu; d lgi ncri xiy ra tai ngn cho 
din khi ngudi cua co quan edng an den, trir 
trudng hpp ngudi lai xe cung bj thuang 
phii dua di cap ciiu hoic trudng hgp vi ly 
do bi de dga den tinh mgng, nhtmg phii 
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den trinh bio ngay vdi co quan Cdng an 
noi gin nhit; cung cip thdng tin xic thue 
ve vy tai nan cho co quan Cdng an. Neu bd 
chay vi ly do bj de dga den tinh mgng mi 
den trinh bio ngay vdi co quan Cdng an 
noi gan nhat; cung cap thdng tin xac thyc 
ve vy tai ngn cho co quan Cdng an thi 
khdng phai la de ttdn trinh ti^ch nhifm. Vi 
vay. khi xic djnh tinh tiet pham tgi niy. co 
quan cd thim quyen tien hinh td tung can 
xem xet mpt cich toin difn diy du, khdng 
chi cin cii v io hinh vi bd chgy ciia ngudi 
phgm tpi ma phii xic djnh xem vi sao hp 
phii bd chay v i sau dd hg cd ttdn tranh 
trich nhifm khdng. 

Cd y khdng ciru giiip ngudi hi ngn la 
trudng hgp ngudi pham tgi do vi pham quy 
djnh ve tham gia giao thdng dudng bp giy 
thift hgi den tinh mang. sue khde hogc cd 
khi nang thyc te giy thift hgi den tinh 
mgng, siic khde cua ngudi khic nhung da 
cd y khdng ciru giup ngudi bj ngn. Cd y 
khdng ciiu giiip l i cd dieu kien ciiu mi 
khdng ciiu, da cd yeu ciu ciia ngudi khic 
nhung van khdng ciiu giup. Hinh vi cd y 
khdng ciiu giup khdng nhat thiet phai dan 
den hgu qui Ii ngudi bj nan chet hogc bj 
tdn hgi nghiem ttpng den siic khde. Neu 
khdng phii i i ngudi da gay ra tai ngn m i 
cd y khdng ciiu giup ngudi bj ngn dan den 
ngudi niy bj ehet thi bj truy ciiu trich 
nhiem hinh sy v^ tdi khdng eiiu giup ngudi 
dang d trong tinh ti^g nguy hiem den tinh 
mang quy djnh tai Dieu 132 BLHS, vi hp 
khdng phii l i ngudi tham gia giao thdng. 

- Khong chdp hdnh hi^ linh cua ngirai 
diiu khien hodc huang ddn giao thong: 

Day Ii trudng hgp ngudi tham gia giao 
thdng. m i chii yeu la ngudi dieu khien 

I Tap chi _^_^^^ 

3 0 ! Kl f :MSAT„ 5611/2020 

phuong tifn giao thdng dudng bp da 
khdng chap hinh hifu Ifnh cua ngudi 
dang Iim nhifm vu dieu khien hogc hudng 
d in giao thdng, nen da gay ra thiet hai cho 
tinh raang, siic khde hoic t i i s in eiia 
ngudi khic. 

Khi i p dyng tinh tiet phgm tpi n iy can 
chil y vdi trudng hgp ngudi tham gia giao 
thdng khdng chip hinh hifu Ifnh eiia ngudi 
dilu khiin giao thdng hogc hudng din giao 
thdng, m i edn ed hinh vi chdng ddi thi tuy 
ttudng hgp ngudi cd hanh vi chdng doi cd 
the bj tmy ciiu trich nhifm hinh sy ve Tpi 
chdng ngudi thi hinh cdng vy. 

- Ldm chit 02 ngu&i: 

Trudng hpp phgra tgi niy, trudc diy 
tiieo Dilu 202 Bg luat Hinh sy nam 1999 
quy djnh l i trudng hgp "giy hgu qua rat 
nghiem ttgng", nay diem d khoin 2 Dilu 
260 BLHS nim 2015 quy djnh ey thi la 
lim chet 02 ngudi. 

Khi i p dyng tinh tiet phgm tgi niy c in 
ehii y: Hau qui 02 ngudi chet Ii hgu qui 
tten thyc te deu do hinh vi vi phgm quy 
djnh ve tham gia giao thdng dudng bg gay 
ra. Cdn trudng hgp hiu qui Ii 02 ngudi 
ehit nhung chi cd 01 ngudi do hinh vi vi 
pham tham gia giao thdng dudng bg gay 
ra, 01 ngudi ehit l i do nguyen nhan khac 
t ie dgng thi khdng dugc coi la " l im chit 
02 ngudi" theo quy djnh tgi dilm d khoin 
2 Dilu 260 BLHS nam 2015. 

- Gdy thuang tich hodc gdy tdn hgi cho 
sue khoe cua 02 nguai lr& lin md tdng ti le 
ton thuang ca the cua nhirng nguai ndy tic 
122% din 200%: 

Trudng hpp phgm tgi niy cflng ttrong ty 
nhu trudng hpp quy djnh tgi dilm d khoin 
2 Dieu 260 BLHS nam 2015. Trudc d iy 
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theo Dieu 202 BLHS nam 1999 quy dmh 
li trudng hgp "gay hgu qua rat nghiem 
frgng", nay BLHS nam 2015 diem e, 
khoin 2 Dieu 260 quy djnh: "Gay thucmg 
tich hogc gay tdn hai eho sire khde ciia 02 
ngudi frd len ma tdng ty le ton thuong co 
the cua nhiing ngudi niy tir 122% den 
200% do hinh vi vi phgm cic quy djnh ve 
tham gia giao thdng dudng bp gay ra". 

Vifc xie dinh ty If tdn thuang eo the 
ciia bj hgi nhit thiet phii do Hdi ddng giim 
djnh phip y ket luan. Tnrdng hpp my cd 
ngudi bj thuang nhung tir chdi gi im dinh 
ho§c vi ly do khich quan m i khdng giim 
dinh dupc thi khdng tinh de xic djnh ty If 
ton thuong co the theo diem e khoin 2 
Dilu 260 BLHS nam 2015, din din khd 
khin cho ca quan cd tham quyen tien hanh 
td tyng frong vifc xic dinh ty If tdn thuong 
CO the cua hi hgi. 

- Gdy thift hgi vi tdi sdn tir 500.000.000 
ddng den du&i' 1.500.000.000 dong: 

Khi xic djnh thift hai t i i sin cd tri gi i 
tir 500.000.000 ddng d in dudi 
1.500.000.000 ddng do hinh vi vi phgra 
cac quy 4inh ve tham gia giao thdng cua 
ngudi khic, can ehii y: 

Chi tinh nhiing t i i sin do hinh vi vi 
phgm cic quy djnh ve tham gia giao thdng 
dudng bg tryc tiep gay ra, cdn nhirng thiet 
hgi giin tiip khdng tinh l i thift hgi de x ic 
djnh ttich nhifm hinh sy ddi vdi ngudi 
phgm tpi, nhu: Do hi thuang nen phii chi 
phi cho vifc dieu tti v i cac khoin chi phi 
khac (raat tiiu nhip, l im chan gii , tay gia, 
mat gia...). Mae du c ic thiet hgi nay ngudi 
phgm tpi van phai bdi thudng nhung khdng 
tinh dl xic dinh frich nhifm hinh su ddi 
vdi hinh vi phgm tpi. 

Khi quyet dinh muc hinh phgt cy the ddi 
vdi ngudi phgm tdi theo khoin 2 Dieu 260 
BLHS nim 2015, Tda in cung phii can cii 
v io Dieu 50 BLHS nam 2015 v i sd lugng 
cflng nhu tinh chat cua cic tinh tiet la diu 
hifu dinh khung hinh phgt quy djnh tgi 
khoin 2 Dilu 260 BLHS nim 2015. 

Do tinh chit cua cic tinh tiet l i dau hifu 
djnh khung hinh phgt tuong ddi khic nhau 
nen khi ap dyng mirc hinh phat cy the, can 
chii y: Trudng hgp lam chet 02 ngudi thi 
nghiem frgng hon trudng hpp chi "gay 
thucmg tich hoic giy tdn hai cho siic khde 
eua 02 ngudi (mdt ngudi cd ty If tdn 
thuong CO the 71 %, mdt ngudi 51 %) hogc 
gay thift hgi ve t i i sin nen hinh phgt cflng 
phai ngng hon. 

5.3. Phgm tgi thugc tru&ng hgp quy 
dinh tgi khodn 3 Bieu 260 Bp lugt Hinh 
su nam 2015 

- Ldm chit 03 nguai tr& lin: 
Trudng hop phgm tpi niy cung tuang 

tiJ nhu ddi vdi trudng hgp quy dinh tai 
di lm a khoin 2 Dilu 260 BLHS nara 
2015, nhung hgu qui gay ra chit 03 ngudi 
frd len. Khi i p dyng tinh tilt phgm tgi nay, 
niu sd ngudi bj chet cang nhieu thi miic 
hinh phat cing phii ning, tdi da chi den 
15 nam tii. 

- Gdy thuang tich hogc gdy ton hgi cho 
sue khoe cua 03 nguai tr& len md long ti le 
ton thuang ca thi cua nhirng ngu&i ndy 
201% tra len: 

Trudng hgp pham tdi nay eung tuang 
ty nhu ddi vdi trudng hgp quy dinh tai 
d i lm e khoin 2 Dilu 260 BLHS nira 
2015 nhumg hiu qua gay ra l i gay thuang 
tich hoic gay tdn hgi cho sire khde cua 03 
ngudi ttd len rai tdng ti If tdn thuang ca 
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the ciia nhung ngudi niy li 201 % ttd len. 
Neu ngudi phgm tpi chi giy thuong tich 
hogc gay tdn hgi cho siic khde cua 03 
ngudi vi tdng ty If tdn thuong co the cua 
nhiing ngudi niy tii 201 % den 210% hogc 
ciia nhieu ngudi nhung tdng ti If tdn 
thuong CO the eiia tit ei nhirng ngudi niy 
chi tli 201 % den 210% vi ngudi phgm tdi 
khdng cd cic tinh tiet quy djnh tgi diem c 
ciia khoin nay cd the dupc ip dyng mtrc 
hinh phgt 07 nim tu. 

- Gdy thift hgi ve tdi sdn 1.500.000.000 
dong tr& lin: 

Trudng hpp phgm tgi niy ciing tuong ty 
nhu ddi vdi trudng hpp quy djnh tgi diem 
d khoin 1 va diem g khoin 2 Dilu 260 
BLHS nim 2015 nhung thiet hai ve tii sin 
mi ngudi phgm tpi giy ra cd trj gii 
1.500.000.000 ddng frd Ien. Phuong phip 
xic djnh tii gii tii sin bj thift hgi ciing 
giong nhu trudng hgp quy djnh tgi dilm d 
khoin 1 vi dilm g khoin 2 Dilu 260 
BLHS nam 2015. 

Cung nhu ddi vdi eie trudng hgp 
phgm tpi khic, khi quyet djnh mirc hinh 
phgt cy the ddi vdi ngudi phgm tgi theo 
khoan 3 Dilu 260 BLHS nam 2015, Tda 
in ciing phii can cii vio Dilu 50 BLHS 
nam 2015 va sd lugng eung nhu tinh ehit 
ciia cic dnh tiet li dau hifu dinh khung 
hinh phgt. 

Tuy nhien, do tinh chat ciia cic tinh tilt 
li dau hifu djnh khung hinh phat tuang 
ddi khic nhau nen khi ip dyng mirc hinh 
phgt cy the, cin chii y: Trudng hpp lam 
chet 03 ngudi thi phii bj xu phgt ngng hon 
trudng hpp "gay thuang tieh hoic gay tdn 
hgi eho sue khde ciia 03 ngudi, ma tdng ti 
If tdn thuang co the ciia nhimg ngudi nay 
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201%"; trudng hpp tiiupc mOt ttrrdng hpp 
quy djnh tgi khoin 3 Dilu 260 BLHS nam 
2015 nhung lgi cd nhiiu tinh tiet thupc 
trudng hpp quy djnh tgi khoin 2 dieu niy 
thi miic hinh phgt phii n$ng hon trudng 
hgp chi cd 01 tinh tilt thupc khoin 3 cua 
dieu niy; thift hgi ve tinh mgng, siie khde 
phai bj xir phgt ning hon trudng hpp giy 
thift hgi ve tii sin. 

5.4. Phgm tgi thugc tnrcmg hpfp quy 
dinh tgi khodn 4 cua Bieu 260 Bg lugt 
Hinh s^r nam 2015 

Day li ciu thinh giim nh^ vi cung li 
cau thanh dgc bift ddi vdi tpi phgm niy mi 
thyc te rat it khi xu ly ve hinh sy. 

Vi pham quy dinh ve tham gia giao 
thdng dudng bg mi ed khi nang thyc te 
din den hiu qui quy djnh tgi mgt frong 
cic diem a, b va c khoin 3 Dilu 260 niu 
khdng dugc ngan chgn kip thdi trudc day 
khoan 4 Dilu 202 quy djnh ii "gay hau 
qui dgc bift nghiem frgng". Nay tinh tilt 
"hau qui dgc bift nghiera trgng" da dupc 
cy thi hoi thinh cic dilm a, b vi c khoin 
3, nen khi ip dyng, cic co quan tiin hinh 
td ti^ng phii can cir vao quy dinh tgi khoin 
3 ciia dieu luit. 

Hgu qui quy dinh tgi rapt ttong cic 
dilra a, b vi c khoin 3 Dilu 260 BLHS 
nam 2015 niu khdng dupc ngin chin kjp 
thdi la ttidng hgp chua gay ra hgu qui 
nhung lgi dupe xic djnh trudc hau qua dd 
la cd kha nang tiiuc tl din din "lam chit 
03 ngudi frd len; giy thuong tich hogc gay 
tdn hgi cho sire khde eiia 03 ngudi ttd len 
mi tdng ty le tdn tiiuong co thi cua nhirng 
ngudi niy 201% ttd len; giy thift hai vl tii 
sin 1.500.000.000 ddng ttd len" la mpt vin 
dl rit khd, vi tpi vi ph^m cie quy djnh vl 
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tham gia giao thdng l i tgi pham cau thinh 
v§t chit, hie la phii cd hgu qu i x iy ra thi 
mdi ciu thanh tgi phgm. Tuy nhien, do 
thyc tien x6t xir dgt ra, cd trudng hop vi 
phgm quy dinh v l an toin giao thdng 
dudng bp niu khdng dugc ngin chan kip 
thdi thi hgu qui dgc bift nghiem frpng lihit 
djnh xiy ra. 

Cd quan diem cho rang, khoin 4 eua 
Dilu 260 BLHS n im 2015 l i c iu tiiinh 
hmh thurc, vi khong cin cd hgu qu i x iy ra 
l i tpi phgm da hoan thinh, nhung thyc t l 
dli vdi tOi phgm niy cflng nhu khoan 4 
Dieu 260 BLHS nam 2015 diu l i e iu 
thinh vgt chit. Hgu qu i chua x iy ra l i do 
dupc ngin chin chii khdng phii do hinh vi 
phgm tgi mdi de dga xam phgm den cac 
quan hf xa hgi nhu dhi vdi c ic tgi phgm cd 
cau thinh hinh thiic. Vi dy: Vu Qudc T lii 
xe khich, tten xe chd 50 ngudi. Mac du da 
cd biln bio cau hdng, nhung do khdng 
quan sit nen l i i xe van cho xe qua cau, den 
giua cau thi cd mpt ngudi di fren ciu ra 
chgn dau xe nSn xe khdng hi rai xudng 
sdng. Trong trudng hgp nay, neu can cii 
vio cie diu hifu eau thinh tgi phgm quy 
djnh tgi khoin 1 Dilu 260 BLHS nam 
2015 thi hinh vi cua ngudi lii xe chua cau 
thinh tgi phgm vi chua g iy thift hgi den 
tinh mang, sire khde hogc t i i s in cua ngudi 
khic, nhung n iu khdng dupc ngan chgn 
kjp thdi thi cd k h i nang thyc t l se xiy ra 
hgu qui dgc bift nghiem frgng nen v in bi 
coi l i phgm tgi. Tuy nhien, do chua gay ra 
thift hgi d in tinh mgng, siic khde hoac tii 
sin nen tinh chit nguy hiem cho xa hdi 
dupc giim di ding k l , bdi vgy, khoan 4 
Dilu 260 BLHS nam 2015 chi quy dinh 
ngudi phgm tgi bj phgt tiin tir 10.000.000 

ddng din 50.000.000 ddng, phgt cii tgo 
khdng giam giu den 01 nam hogc phgt tu 
tir 03 thing den 01 nim - l i tpi phgm it 
nghiem frgng. 

5.5 Hinh phgt bd sung dot v&i ngu&i 
phgm tpi 

Ngoii hmh phgt chinh, ngudi phgm tgi 
cdn cd the bj cam dim nhif ra chiic vy, cim 
hinh nghe hoic l im cdng vifc nhit djnh tir 
01 nam din 05 nim. 

Hifn nay, tinh trgng udng rugu, bia 
hogc sii dyng ma tiiy nhung van lii xe, 
nhat l i c ic logi xe t i i ldn, dan den nhieu 
vy tai ngn thim khdc nhung ngudi phgm 
tgi ciing chl bj tudc giiy ph6p lii xe nhiiu 
nhat la 05 nam. Cd y kien de nghj bo sung 
trudng hgp udng rupu, bia hogc sii dyng 
ma tiiy nhung vin lii xe giy tai ngn 
nghiem frpng thi can tudc giiy phep lii xe 
vTnh vien, vi d iy Ii dge thu cua tgi "vi 
pham cac quy djnh ve thara gia giao 
thdng", neu khdng cam hinh nghe Iii xe 
vinh vien thi se in hga khdn ludng. Chinh 
vi vgy, m i Qudc hgi xay dyng Lugt 
phdng, chdng t ic hai ciia rupu, bia nhim 
hgn che tinh ttgng udng rugu, bia nhung 
v in tham gia giao thdng. 

Cd y kien eho rang, vifc nhi lim lu^t 
quy dinh c im hinh nghe hogc lira cdng 
viec nhat djrih thi hgp ly, cdn c im dim 
nhifm chiic vy Ii khdng can thiet vi Tgi vi 
phgm quy djnh ve tham gia giao thdng 
dudng bg la tgi do vd y, m i vifc lgi dyng 
chiic vy, quyen han chi ddi vdi cac tgi 
phgm do cd y. Tuy nhien, thyc te da cd 
ngudi lpi dyng chiic vy cua minh de vi 
pham quy djnh ve tham gia giao thdng 
dudng bg gay tai ngn chit ngudi thi vifc 
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