
THONG Tm KHU HOC 

TIM HIED CAC TOI VE HOI LO, THAM 6 TAI SAN 
TRONG DAO LUAT HINH SV HAN QUOC 

BUI VAN HlTNG* 
Lt THI DI$P** 

Cic tgi ph^m liSn quan din hoi 1$, tbam 6 tii sin trong dao luit 
hinh sy Hin Qu6c duyc xky dyng mang tinh phdng ngira, tfnh diu 
tranh cao; thi hifn qua vifc quy dinh ve chu thi, hinh vi khich 
quan ciia t$i pham, gii trj ciia vat nhan h6i 1$ vi hinh phat trong cic 
tfi danh. 

1 Tir khoa: Dgo ludt hinh su Hdn Quoc; hoi lp; tham 6 tdi sdn. 
[ Nhgn bdi: 24/4/2020; biin tgp xong: 06/5/2020; duyfl bdi: 15/5/2020 

I. Cic tfi pham lien quan den hoi If vi 
tham o tii sin theo quy dinh cua dao luit 
hinh sy Hin Qnbc 

1.1. Cdc tgi phgm ve hoi lg 
Dgo lugt hinh sy (DLHS) Hin Qudc' quy 

djnh ve cac tgi lidn quan den hdi Id nhu: 
Nhan hli lp vi ggi y hdi Id (Dilu 129); hdi 
Ip cho bSn thli ba ̂ i l u 130); hanh vi khdng 
tmng thyc sau khi nhgn hdi lp (T)ieu 131); 
nhgn hdi lp thdng qua trung gian (Dieu 132); 
tau tan eua h6i lp Oilu 133); tjch thu ciia 
hlilp^ilul34). 

Qua nghien ciiu ciu thinh ciia cic tdi 
phgm quy djnh tgi cic dilu lugt neu tten 
trong DLHS Han Qudc, chimg tdi nhgn 
thay, chu thi phai chiu ttich nhifm hinh sy 
(TNHS) vl cic tgi nhgn hdi lg li cdng chiic 
(pubhc official) va ttgng tii (arbitrator). 

I.NguonTlfegAnh: www.law.go.kr. 

Hanh vi khich quan cua cic tgi nhgn hdi lp 
dugc bieu hifn nhu: Hinh vi nhin hoi Ig, 
ggi y nhgn hdi Ip, hua hen nhan hoi lp hogc 
nhiing hinh vi khic cd hen quan den vifc 
hdi lp. Dilm ding chu y li nhijng hinh vi 
khaeh quan ttong cic tpi lien quan den hdi 
Ip dugc Lugt hmh sy Hin Quoc quy djnh 
kha dgc bift, dd li thdi diem xac djnh tgi 
phgm hoin thanh eua hinh vi khach quan 
diu rit sdm, tham chi mang tinh hmh thirc, 
vi dy nhu "da dua ra yen cau", hoac "hiia 
hen" nhgn hdi lp. Cy the, cic tpi phgm ve 
hdi lg dugc quy djnh nhu sau: 

- Nhdn hoi 16 vd gaiy nhgn hoi lp (Diiu 
129): Cdng chiic hogc frgng tai vien nhan, 
yeu eiu hoge hiia hen vifc nhan hdi lg lien 

* 77̂ n si Vifn idem sit quin su trung uang. 
* * ThfC si. Vin phdng Luit sir An Gia. 
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quan den nhifm \-u ciia minh thi se bj phat 
til khdng qua 05 nam hogc dinh chi bing cap 
khdng qui 10 nam (khoin I); neu mdt ngudi 
frd thanh cdng chuc hogc frgng tii \ien 
nhin, yeu cau hogc hiia hen viec nhgn hdi Id 
de dip lgi Idi de nghj lien quan den nhifm 
vu ma minh se thyc hifn khi thyc su tttr 
thinh radt cdng chiic hogc trpng tii \'ien thi 
se bj phat tii khdng qui 03 nam hoic dinh 
chi bang cip khdng qui 07 nim (khoin 2). 

Quy djnh neu fren cho thiy. DLHS Hin 
Qudc quy djnh rat md, raang tinh phdng 
ngira sdm ddi vdi tpi phgm nhgn hdi lg, cy 
the li: Hinh vi khach quan ciia ciu thinh tpi 
phgm dupc ket ciu frong tpi danh nhgn hdi 
lp bupe ngudi thyc hien hanh vi phai chju 
TNHS ngay tu khi dua ra "yeu cau" hogc 
"ldi hiia h?n" vifc nhgn hdi lp, thgm chi 
ngay ca tu khi ngudi dd chua phii l i cdng 
chiic hoac frpng tii, neu ed hanh \ i nhu "yeu 
cau" hoac "ldi hiia h^n". Dieu niy cd nghTa 
Ii, tpi phgm hoin thinh khi ngudi dd da dua 
ra "Idi yeu cau" hogc "Idi hua h?n" ve vifc 
nhin hdi Ip, chii khdng phii tir khi da "nhan 
cua hoi lp". Dgo Iuat hinh sy Han Quoc 
khdng quy dinh \'e djnh Iugng hoac gii trj 
"cua hdi lg", ttic la khdng quy djnh ngudi cd 
hinh vi nhin hdi lg ma vat (tien hoac lpi ieh 
vat chat khac) dugc hdi lp dd cd gii tri l i 
bao nhieu (so lugng hen hoac vat dugc djnh 
gii quy ra tien) thi du yeu td cau thinh tpi 
phgra cua Tpi nhgn hdi Id. Nhu viy, chi can 
ngudi cd hanh vi nhin, dua ra yeu ciu hoac 
hiia hen vifc nhgn hdi Id la cd the phai chju 
TNHS ve Tpi nhin hdi Id va ggi y hdi Ip. 

- Hoi lp cho ben thu ba (Dieu 130): Cdng 
chiic hoac ttpng tai vien Ii ngudi dua ra ly 
do, yeu cau hoac hiia hen viec hdi Id se dupc 
chuyen cho ben thir ba de thuyit phyc hp 

chip nhin Iam mpt yeu ciu bit cong ''^" 
quan din nhifm vu cua ho thi se bi ph^^^ 
khong qua 05 nam hogc dinh chi bing cap 
khong qua 10 nam. 

Theo quy djnh ciia dilu luat. thi tnrdng 
hpp nay, cong chirc hoac ttpng tai dupc xem 
la chil thi thyc hien hanh vi "mdi gioi hoi 
lp". Ngudi mdi gidi hdi Id la chii the dac 
bift, thyc hien hanh vi thdng qua viec dua ra 
ly do, yeu ciu hoac hiia hen ve viec hdi Id se 
dupc chuyin cho ben thir ba, tir dd tiiuyet 
phyc ben thii ba chip nhan yeu ciu hogc ldi 
hiia dl lam vice bit cong thugc chiie frach, 
nhifm vy cua minh. Quy djnh nay ciing cho 
thay vifc xay dyng ciu thanh tdi phgm cua 
Tpi hli lo cho ben thu ba cd tinh phdng 
ngira rat cao, bugc ngudi thuc hien hanh vi 
theo quy djnh nay phai chiu TNHS khi da 
dua ra ly do, yeu cau hoac hira ve vifc hdi lp 
va ben thii ba da bj thuyet phuc chap nhan 
yeu cau, Idi hira thi coi nhu tpi pham da 
hoan thanh; dieu luat cung khdng quy dinh 
ve djnh lupng hay gia fri "cua hdi lp" dupc 
neu ttong yeu cau, ldi hiia cua cdng chiic 
hoac ttpng tai vien, miin la hp da thyc hifn 
xong mot ttong nhung hanh vi khich quan 
nay la co thi phai chiu TNHS. 

- Hdnh vi khong trung thuc sau khi nhgn 
hoi lp {Diiu 131): N I U cdng chirc hoac 
trpng tai vien cd hanh vi khdng trung thyc 
sau khi thuc hien tgi phara dupc quy dinh 
tai hai dieu neu tten se bj phat tii it nhit 01 
nam (khoan 1); niu cdng chirc hoic trpng 
tai nhan, yeu ciu hoac hiia nhan hli lp 
hoac dua ra ly do, yeu cau hoac hiia viec 
hoi lp se dupc chuyen cho ben thir ba, sau 
do thyc hien hanh vi khdng ttung thuc trong 
qua trinh thuc hifn nhiem vy eiia minh, thi 
cting ap dung quy djnh neu tten de xir pheit 
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(jiio^^^jje'o mgt nguoi 14 cong chiic hoac 

tmng tii vien nhan hoi 16, yeu c iu hoac 

idng f nii" i^i Ip s^u khi thiic hien hanh 

vi Idiong diing trong qua trinh thuc hien 

nliifm vu ciia mmh va chip nhto r ing loi 

ji nghj se diiQC th\rc hien trong thai gian hp 

dirong nhiem, thi se bi phat tu khong qua 05 

nam hoac dinh chi bang c§p khong qua 10 

nam (khoan 3); hong truong hpp vi pham 

quy dinh tai ba khoan tren, viec ap dung 

hinh ph t̂ dmh chi cac bang cip khong qua 

10 nam CO thS dupc ap dung d6ng thai vai 

hinh phat tii (khoan 4). 

BJc bift, DLHS Han Qudc quy dinh v^ 

vifc tang njng trach nhiem hinh phat, theo 

do, doi voi nhung truong hpp pham tpi dugc 

quy dinh tai Di6u 129 va Diiu 130, sau khi 

thirc hien tpi pham ma co hanh vi khong 

ming th(rc thi c6 thi bi tang nang TNHS 

(hinh phjt tli dupc ap dvmg d6i voi truong 

hpp njyia kh6ng qua 01 nam hoac co thi bi 

ap dpg hinh phat duoc quy dinh tai Diiu 

I29val30dexuph?t). 

- Nhgn hoi lo thong qua trung gian 

(Dieu 132): Cong chiic bSng each lpi 

dyng vi tri cang tac cua minh, nhan, yeu 

can hoac ding y nhan h i i Ip thong qua 

vi?c sil dyng nhiing nguoi trung gian c6 

liSn quan din nhirng viec, ma viec do 

Uiupc trach nhiSm ciia cong chuc khac, se 

JI P ' ' " * ttong qua 03 nam hoac dinh chi 

nang cap khong qua 07 nam. 

Theo quy dinh nSu tren, chu thi phai chiu 

™ H S la cong chiic co hanh vi lpi dung vi 

tri cong tac eia minh d i su dung nguoi 

tmng gian (c6 thi la ding nghiep hoac cfip 

duoi,..) de nhSn hii 1$, ySu ciu, hoac chip 

nhan Ita de nghi nhiin hi i 16. Thoi diim 

hoan thanh cua toi pham nay la khi cong 

chiic nhan cua hii 16, da dua ra yeu cju 
nhan h6i 16 hoac da ding y nhan loi di nghi 
nhan ciia hii 16; theo each hiiu ciia chiing 
toi thi nguoi trung gian Irong tnrong hpp 
nay kh6ng biit viec hp bi nguoi khac lpi 
dung chiic trach, nhiem vu ciia minh di 
nhan h6i 16 hoac dua ra yen ciu nhan hii lp. 

- Tdu tan aia hoi lo (Biiu 133): Nguoi 
nao ma hila hen, giao hoac biiu thi ting se 
giao ciia h6i lp nhu da neu til Diiu 129 din 
Dieu 132, thi se bi phat tii kh6ng qua 05 nam 
hoac phat tien khong qua 20 fri?u won 
{khoan 1)-. Quy dinh tren se ap dyng cho 
nguai, ma nguod do vi myc dich pham tpi 
thirc hien vdi danh nghia quy dinh tai kho4n 
tren, giao tien hoac tai san cho ben thir ba, 
hoac nguai ma biet ro la ciia h6i 16 nhung van 
nhan hoac giao cho nguoi khac (khoan 2). 

Luat hinh su Han Quoc quy djnh kha cy 
th i ve truang hpp tiiu tan tai san la ciia hoi 
16. Theo do, cac tnrong hpp nguoi nhan hoi 
16 ma CO hanh vi giao, hila hen hoac c6 
biiu thi ring se giao ciia h6i 16 cho nguoi 
khac thi phai chiu TNHS vi Tpi tiu tan ciia 
h i i 16; tpi pham dupc hoan thanh khi nguoi 
CO cua hi i 16 thyc hien hanh vi nhu da giao, 
da hiia hoac da co biiu thj ro vi viec se 
giao cua hi i 16 cho ngucri khac.^D6i voi 
truang hpp biit ro tai san la ciia hoi 16, ma 
ho khong phai la nguai nuc tiip nhan hoi 
16 nhung nhan vi myc dich phara tpi tren 
danh nghia ciia nguoi nhan hii 16 dem giao 
cua hi i 16 cho nguai thii ba thi ciing phai 
chiu TNHS vi Tpi tiu tan ciia h6i 16. Doi 
voi trudng hop biit ro tai san 14 ciia h6i lp, 
ma vin nhan hoac giao tai san cho nguai 

khac thi phai chju 

2. Khoan I Dieu 133 duro siia 

Bgay 29/12/1995. 

trach nhiem ve Toi t4u 

d6i bdi dao luat so 5057. 
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quan den nliiem vy ciia mmh thi se bj phat 
tu khdng qua 05 nam hoac dmh chi bang cap 
khdng qua 10 nam (khoan 1); neu mdt ngudi 
ttd thanh cdng chuc ho^c ttpng tai \-ien 
nhan, yeu cau hoac hiia hpn viec nhan hdi lp 
de dap Iai Idi de nghj lien quan den nhiem 
vu ma minh se thyc hifn khi thyc sy ttd 
thanh mdt cdng chirc hoae ttpng tai vien thi 
se bj phat hi khdng qua 03 nam hoac dinh 
chi bang cap khdng qua 07 nam (khoan 2). 

Quy dinh neu tren cho thay, DLHS Han 
Qudc quy djnh rat md, mang tinh phdng 
ngira sdm ddi vdi tpi ph^m n h ^ hdi lp, cy 
the la: Hanh vi khach quan cua cau thanh tpi 
pham dupe ket eau ttong tpi danh n h ^ hoi 
Ip bupe ngudi thyc hien hanh vi phai chju 
TNHS ngay tir khi dua ra "yeu cau" hoae 
"Idi hua h?n" viec nhan hoi lp, tham chi 
ngay ca tir khi ngudi dd chua phai la cdng 
chiirc hoac ttpng tai, neu cd hanh vi nhu "y^" 
cau" hoac "ldi hiia hpn". Dieu nay cd nghia 
la, tpi pĥ UTi hoan thanh khi ngudi dd da dua 
ra "ldi yeu eau" ho?c "ldi hua hen" ve vifc 
nhan hdi Ip. chu khdng phai tir khi da '*rMn 
ciia hdi Ip". Dao Iuat hinh sy Han Qudc 
khdng quy dinh ve djnh Iupng hoae gia trj 
"ciia hdi lp", tuc la khdng quy djnh ngudi cd 
hanh vi nhan hdi lp ma vat (tten hoac Ipi ich 
vat chat khac) dupe hdi lp do cd gia tri la 
bao nhieu {so Iupng tien hoac vat dupc djnh 
gia quy ra tien) thi du yeu td eau thanh tpi 
pham cua Tdi nhan hdi Id. Nhu vay, chi can 
ngudi ed hanh vi nhan, dua ra yeu cau hoac 
hua h?n vifc nhan hdi Id la cd the phai chju 
TNHS ve Tdi nhan hdi Id va gpi y hdi Id. 

- Hoi lp cho bin thir ba (Dieu 130): Cdng 
chirc hoac ttpng tai vien la ngudi dua ra ly 
do, yeu cau hoac hua hen viec hdi Id se dupc 
chuyen cho ben thii ba de thuyet phyc hp 

chap nhan lam mpt yeu ciiu b^t cdng lien 
quan den nhifm vy cua hp tin se bj ph^t td 
khdng qua 05 nam ho^e dmh chi bang cap 
khdng qu^ 10 nam. 

Theo quy dinh cua dieu lu^t, thi tnrdng 
hpp nay, cong chiie hogc ttpng tai dupe xem 
la chu the thyc hifn hanh vi '*mdi gidi hoi 
lp". Ngudi mdi gidi hdi Ip la chu the d^c 
bift, thyc hifn hanh vi thdng qua vifc dua ra 
ly do, yeu cau hoac hiia h?n ve vifc hdi Ip se 
dupc chuySn cho ben thu ba, tir dd thuyet 
phyc ben thir ba chap n h ^ yeu cau hoac ldi 
hua de lam vifc bit cdng thupc chiic tt^ch, 
nhifm vy cua minh. Quy dinh nay ciing cho 
thdy, vifc xay dung cau thanh tpi pham cda 
Tpi hoi Id cho ben thii ba cd tinh phdng 
ngira rat cao, bupe ngudi thuc hifn hanh vi 
theo quy djnh nay phai chju TNHS khi da 
dua ra Iy do, yeu cau hoac hiia ve vifc hdi lp 
va ben thii ba da bj thuySt phye ehSp nhan 
yeu eau, ldi hiia thi coi nhu tpi pham da 
hoan thanh; dieu luat eiing khdng quy djnh 
vk djnh Iupng hay gia ttj "cda hoi lp" dupc 
neu ttong yeu cau, ldi hiia cua cdng ehiic 
ho^c ttpng tai vien, mien la hp da thye hifn 
xong mpt ttong nhiing hanh vi khach quan 
nay la cd the phai chju TNHS. 

- Hdnh vi khong trung thuc sau khi nhgn 
hoi lp {Dieu 131): Neu cdng chirc ho^e 
ttpng tai vien cd hanh vi khdng trung thyc 
sau khi thyc hien tpi pham dupc quy djnh 
tai hai dieu neu tten se bj phat tii it nhat 01 
nam (khoan I); neu cdng chirc hoac trpng 
tai nhan, yeu cau hoac hua nhan hdi Ip, 
hoac dua ra Iy do, yeu ciu hoac hira vifc 
hdi Id se dupc chuyan eho ben thir ba, sau 
dd thuc hifn hanh vi khdng trung thuc ttong 
qua trinh thyc hifn nhifm vy ciia minh thi 
cung ap dyng quy djnh neu tten dd xu phat 
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(khoan 2); neu mpt ngudi la cdng chire hoac 
trpng tdi vien nhan hdi Id, yeu ciu hoac 
ddng y nhan hoi Ip sau khi thye hifn hanh 
vi khdng dung ttong qua trinh thuc hien 
nhifm vy cua minh va chap nhan ring ldi 
dS nghj se dupc thyc hifn ttong thdi gian hp 
duong nhifm, thi se hi phat tu khdng qua 05 
nSm hogc dmh chi bang cap khdng qua 10 
nSm (khoan 3); ttong trudng hpp vi pham 
quy djnh tgi ba khoan tten, vifc ap dung 
hinh phgt dinh chi cac bang cap khdng qua 
10 nam cd the dupc dp dung ddng thdi vdi 
hinh phat tii (khoan 4). 

Dac bift, DLHS Han Qudc quy djnh vk 
vifc tang ngng ttdch nhifm hmh phgt, theo 
d6, doi vdi nhihig ttudng hpp pham tpi dupc 
quy djnh tgi Dieu 129 va Dieu 130, sau khi 
thyc hifn tpi phgm m^ cd hdnh vi khdng 
trung thyc thi cd the bj tang ngng TNHS 
(hinh phgt tii dupc dp dung ddi vdi trudng 
hpp nay la khdng qua 01 nam hoac cd the hi 
dp dyng hinh phgt dupc quy dinh tgi Dieu 
129 vd 130 dl Xli phgt). 

- Nhgn hoi lp thong qua trung gian 
(Dieu 132): Cdng chuc bang cdch Ipi 
dyng vj tri cdng tac cua minh, nhgn, yeu 
cau hoac dong y nhgn hdi Id thdng qua 
vifc su dyng nhiing ngudi trung gian cd 
lien quan den nhirng vice, ma viec do 
thupc ttdch nhiem cua cdng chiic khdc, se 
bj phgt tu khdng qua 03 nam hogc dinh chi 
bang cap khdng qua 07 nam. 

Theo quy djnh neu tten, chii the phdi chju 
TNHS la cdng chirc cd hanh vi Ipi dyng vi 
tti cdng tdc cua minh de su dyng ngudi 
trung gian (cd the la ddng nghiep hoac cap 
dudi...) 6k nhan hdi lp, yeu cau, hoac chap 
nhgn Idi 6k nghi nhan hdi Id. Thdi diem 
hoan thdnh cua tdi pham nay Id khi cdng 

chuc nhan cua hdi Ip, da dua ra yeu cau 
nhan hdi Id hogc da ddng y nhgn Idi de nghj 
nhgn cua hdi Id; theo each hieu cua chiing 
tdi thi ngudi trung gian ttong trudng hpp 
ndy khdng biet vifc hp bj ngudi khdc Ipi 
dyng chuc trdch, nhifm vy cua minh de 
nhgn hdi Id hoge dua ra yeu cau nhgn hdi lp. 

- Tdu tdn cua hoi lp (Dieu 133): Ngudi 
ndo md hua hen, giao hogc bieu thj rang se 
giao cua hdi Id nhu da neu ttr Dieu 129 den 
Dieu 132, thi se bi phat tu khdng qua 05 nam 
hoac phgt tien khdng qud 20 trifu won 
(khodn 1)-. Quy dinh tren se dp dyng cho 
ngudi, ma ngudi do vi mye dich phgm tpi 
thyc hifn vdi danh nghia quy djnh tgi khodn 
tren, giao tien hogc tdi san cho ben thii ba, 
hoac ngudi md biet rd Id cua hdi Ip nhung van 
nhan hoac giao cho ngudi khac (khodn 2). 

Lugt hinh sy Han Qudc quy djnh khd cy 
the ve trudng hpp tau tdn tai sdn Id cua hdi 
Id. Theo do, cac trudng hpp ngudi nhgn hoi 
lp ma cd hdnh vi giao, hiia h?n hogc ed 
bieu thi rang se giao cua hdi Ip eho ngudi 
khac thi phai chju TNHS ve Tpi tau tdn cua 
hdi Id; tpi pham dupc hodn thdnh khi ngudi 
cd cua hdi Ip thuc hifn hdnh vi nhu da giao, 
da hiia hoac da cd bieu thj ro ve vifc se 
giao eua hdi Id cho ngudi khdc. Doi vdi 
trudng hpp biet rd tdi sdn Id cua hdi lp, ma 
hp khdng phai Id ngudi true tiep nhan hdi 
Id nhung nhgn vi muc dich phgm tpi tren 
danh nghia cua ngudi nhgn hdi Ip dem giao 
cua hdi Id cho ngudi thu ba thi eiing phdi 
ehiu TNHS vk Tpi tiu tdn cua hdi lp. Ddi 
vdi trudng hpp biet ro tdi sdn Id ciia hdi Ip, 
ma vin nhan hogc giao tai sdn eho ngudi 
khdc thi phai chju trdch nhifm ve Tpi tiu 

2. Khoan 1 Dieu 133 iaqc sira doi boi dgo Iu$t so 5057, 
ngay 29/12/1995. 
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tdn cua hdi Ip. Cac trudng hpp nay dupc 
xem nhu la ngudi ddng phgm ttong Tpi tiu 
tdn cua hdi Id. 

Ngudi da ntian cua hdi lp, tien hoac tai 
sdn nhgn dupc tu vifc nhgn hdi lp bdi ngudi 
phgm tpi hpac bdi mpt ben thii ba ma biet rd 
dd ia cua hdi lp, thi se bj tjch thu, neu vifc 
tjch thu Id khdng the dupc thi cua hdi lp 
dupe thu hdi bang tai sdn khae ed gid trj 
tuong duong (Dieu 134). 

1.2. Cdc tgi phgm tham 6, bien thu tdi sdn 
Cdc tpi tham d, bien thii tai sdn dupc quy 

djnh ttong DLHS Han Quoc, gdm: Ni pham 
Idng tin va tham d tai san (Dieu 355); vi 
pham Idng tm ttong nghe nghifp va tham d 
tdi san (Dieu 356); nhgn hogc dtra hoi Ip do 
vi pham Idng tin (Dieu 357); no lyc diyc 
hifn tpi phgm (Dieu 359); tham d vat pham 
bj thit lgc (Biku 360). 

- Vi phgm long tin vd tham 6 tdi sdn 
(Diiu 355): Ngudi ndo cd quyen gidm hp tdi 
sdn eiia ngudi khae md bien thu ho§e tir chdi 
ttd Igi tdi sdn, se bj phgt tii khdng qua 05 
nam hoge phgt tten khdng qua 15 ttifu won 
(khodn 1)̂ . Quy djnh tten se dupe dp dyng 
cho ngudi ndo dupc giao dieu hdnh doanh 
nghifp cua ngudi khdc, ma chiem dupe ipi 
the bang vat chat hoac de cho ngudi thir ba 
lam nhu vgy tir ngudi khdc, vi pham trdch 
nhifm cua minh, tii do gay ra tdn thit eho 
ngudi khde (khodn 2). 

Theo quy djnh eiia DLHS Han (^dc, chu 
the cua Tpi vi phgm Idng tin va tham d tai 
san Id kha rdng, khdng phy thupc vao vifc 
ngudi dd thye hifn chiic trdch, nhifm vy 
trong Imh vyc cdng hay Unh vyc tu. Theo 
dd, ngudi cd quyen hogc dupc giao quyen 

gidm hp tai san cho ngudi khdc md vi phgm 
Idng tin, biln thu tdi san hogc tir choi khdng 
trd lgi tdi sdn cho ngudi cd tdi sdn dupc gidm 
hp thi phdi ehju TNHS; ngudi dupe giao 
dilu hdnh doanh nghifp cho ngudi khae ma 
bien thu tdi sdn ho§e hi chdi khdng giao igi 
tdi sdn cho chu doanh nghifp. ttr dd chiem 
dupc nhiing lpi Ich vat chat, thgm chi de cho 
ngudi thir ba Ipi dyng vj tri, trach nhifm cua 
mmh chiem dupc Ipi ieh vgt chat tir ehu 
dpanh nghifp thi deu phdi chju TNHS. Dieu 
lugt khdng quy djnh ve m§t djnh Iupng hogc 
gid trj cua tai sdn bj chiem dogt la bao nhi€u, 
nhu vgy, tpi phgm trong trudng hpp nay 
dupc xem Id hodn thdnh khi ngudi dd thyc 
hifn hdnh vi chiem dogt (bien thii) tdi san 
ho$c cd can cii cho ring ngudi dd khdng 
mudn giao lgi tdi sdn cho ngudi cd tdi sdn 
dupc gidm hp ho$c da chiem dupc cdc lpi 
ich vgt chat tu ngudi khdc. 

- Vi phgm long tin trong nghe nghifp vd 
tham 6 tdi sdn (Dieu 356): Ngudi ndo phgm 
tpi theo quy djnh tgi Dieu 355 vi phgm ttdch 
nhifm nghi nghifp ciia minh, thi bj phgt tti 
khdng qud 10 nam hogc phgt ttin khdng qud 
30 trifu won**. 

Nhu vgy, Dilu 356 quy djnh vl Tpi vi 
phgm Idng tin ttong nghi nghifp vd tham d 
tdi sdn ehi khdc vdi quy djnh tgi Dieu 355 vl 
mgt ehii the cua tpi phgm, dd Id ngudi thyc 
hifn nghi nghifp theo chuyen mdn dupc 
phan cdng, niu cd hdnh vi vi phgm ttdch 
nhifm nghi nghifp biln thu tdi sdn, khdng 
giao lai tdi san hoac chiem dupe nhiing Ipi 
ich vat chit ttr vj tti ttich nhifm ciia minh 
thupe ITnh vye nghi nghifp dupc phan cdng 
qudn Iy hogc thyc hifn thi phdi chju TNHS 

3. Khoan I Dieu 355 dupc sira doi boi d ^ !i4t so 
5057, ngay 29/12/1995. 

4. Dieu 356 Augc sia 6bi boi d ^ li^t s 
29/12/1995. 

5057, ngiy 

Tap chi 
6 2 KIEM SAT_ 5611/2020 



TBONG TIN KHOA HOC 

ve Tpi vi phgm Idng tin ttong nghi nghifp 
vd fliam d tdi san. Dieu lugt khdng quy dinh 
ve mgt djnh Iupng hogc gia trj ciia tai san bj 
chiem dogt la bao nhieu, do dd, tpi pham 
dupc xem la hoan thdnh khi hp thuc hien 
xong hdnh vi chiim doat tdi sdn hogc da 
chiem dupc nhung Ipi ich vat chit di vj tri, 
trdch nhifm nghe nghifp cua minh. 

- Tham 6 vgt phdm hi thdt lgc (Diiu 
360): Ngudi chiim dogt ttdi phdp Iuat cdc 
vgt phim bj thit lgc, ttdi dat hogc chiem giix 
bat IQ' tdi sdn ndo khac ciia ngudi khdc bj 
mat, se b; phgt td khdng qud 01 nam hoac 
phgt tiin khdng qud 03 trifu won hogc phat 
mft khodn tien it hon (khodn 1)̂ . Quy dinh 
nay se dupc dp dyng cho ngudi ndo chiim 
dogt vat pham bj chdn lip (khodn 2). 

06 thS thay, Lugt hmh su Hdn Qudc quy 
djnh ve Tpi tham d khd dac biet. Chu the 
phdi chju TNHS vl Tpi tham d tdi san bj thit 
Ijc Id bat ky ngudi nao (khdng phai chii the 
d$c bift) neu ngudi dd ed hdnh vi ehiem 
dogt ttdi phdp lugt cac vat pham bj that Igc, 
bj troi dgt hogc tai san cua ngudi nao khdc bj 
mat, t h ^ ehi ke cd cae vgt pham da bi chdn 
lap. Dieu Iuat ciing khdng quy djnh ve mat 
djnh Iupng hogc gid trj cua vat pham hi 
chiem dogt Id bao nhieu thi phdi chiu TNHS, 
do dd, ttong trydng hpp nay, tdi phgm hodn 
thdnh khi ngudi phgm tpi thyc hifn xong 
hanh vi chiem dogt trdi phdp lugt vat pham 
bj that lgc, bj frdi dat... 

2. Lien hf vdi quy dinh cua Bf luat 
Hhih syV^ft Nam vi cdc tfi lien quan den 
hoi If vd tpi tham o tai san 

Qua nghian eiiu cdc quy dinh ciia DLHS 
Han CJude vl cac tpi lien quan den hdi lp, tdi 

5. Khoin 1 Dieu 360 dinyc siia d6i boi d?o iu?! so 
S057, ngay 29/12/1995. 

vi pham Idng tin \ a thara d tai sdn, chiing tdi 
nhgn thay ed nhimg diem khdc bift so vdi 
Bd ludt Hmh sy (BLHS) Vift Nam khi quy 
djnh ve cdc tpi Uen quan den hoi lp vd tham 
d tai sdn. Cdc tpi phgm lien quan den hoi lp, 
tham d tdi san trong DLHS Han Qudc dupc 
cdc nhd ldm luat xay dyng mang tinh phdng 
ngua tir rat sdm, ddng thdi mang tinh dau 
ttanh eao, the hifn qua vifc quy djnh vl chu 
the, hdnh vi khdeh quan cua tpi phgm, gid trj 
cua vgt nhan hdi Ip vd hinh phgt ttong cdc 
tpi danh. 

Thic nhdt, tinh phdng ngira sdm dupc the 
hifn qua vifc quy djnh hdnh vi khdeh quan 
cua tpi phgm. Trong cac tpi danh neu tren, 
chiing ta thay rd nhat qua quy djnh ciia Tpi 
nhan hdi Ip, ngodi hdnh vi khdeh quan da 
"nhgn hdi Ip", thi ngudi cd hdnh vi da "dua 
ra yeu eau nhgn hdi lp" hogc da "hua hpn 
nhan hdi lp" deu cd the phdi chju TNHS. 
Quy dinh ve hdnh vi khdeh quan ciia Tpi 
nhan hdi Ip ttong DLHS Hdn Quoc mang 
tinh phdng ngira tii sdm hcm so vdi quy djnh 
ve hanh vi khdeh quan ciia Tpi nhgn hdi Ip 
frong BLHS Vift Nam. Bp luat Hinh sy 
nudc ta quy djnh hdnh vi khdeh quan cua 
Tpi nhan hdi lp Id "da nhgn hdi lp" hogc "se 
nhgn hdi Ip". 

Thir hai, tinh phdng ngira tpi phgm cao, 
the hifn qua viec quy djnh ve gid trj ciia vat 
hoac tdi sdn ttong cdc tdi phgm lien quan 
din hdi lp hoac cdc tpi ve tham d tai sdn. Cy 
the, DLHS Hdn Qudc khdng quy djnh cy the 
ve mat dinh Iupng hoac gid tri cua vat md 
ngudi nhgn hdi lp hay ngudi tham d tai sdn 
da chiem dogt dupc. Theo quy dinh cua 
BLHS Viet Nam, ngudi cd hdnh vi nhgn hdi 
Id phdi chju TNHS khi nhgn cua hdi lp ed 
gid tri hi 02 trifu ddng den dudi 100 trifu 
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ddng; cdn ngudi cd hanh vi tham d tdi sdn 
phdi chju TNHS neu tdi sdn bj chiem dogt cd 
gid trj ttr 02 trieu ddng den dudi 100 trifu 
ddng. Cd the tiiiy, vifc xdc djnh gid tti ddi 
vdi eua hdi Id ttong Tpi nhgn hdi Id vd xac 
djnh gid trj tdi san bi chiem dogt tixing Tdi 
tham d tai sdn trong BLHS Viet Nam Id dieu 
kifn bat bupe de xem xet hdnh vi ciia ngudi 
nhgn hdi Ip cd can thdnh tpi phgm nhdn bdi 
lp hogc tham d tai sdn hay khdng. Dilu ndy 
cd the tranh dupe vifc tuy tien trong vifc 
Igm dyng truy ciiu TNHS ddi vdi ngudi cd 
hanh vi vi phgm, nhung lai khdng mang tinh 
phdng ngira cao trong vifc dau tranh phdng, 
chdng tpi phgm tham nhiing nhu quy dinh 
ciia DLHS Hdn Qudc. 

Thir ba, tinh dau tranh chdng tpi pham 
trift de. the hifn qua vifc quy djnh ve hinh 
phgt. Hau het cdc tpi danh vd dieu lugt quy 
dinh lien quan den hdi lp, tham d tdi sdn deu 
quy dinh hinh phgt yi 03 nam, 05 nam ho|k; 
10 nam..., kem theo hinh phgt tii la vifc dirih 
chi bang cap 03 nam, 05 nam, hogc 10 nam. 
Thdi gian bj phgt tii va thdi gian dinh chi 
bang cap cua ngudi phgm tpi tuy vdo mirc 
dp nguy hiem cua hdnh vi phgm tpi ttong 
tung tpi danh md ngudi pham tpi da thyc 
hifn. Ben cgnh dd, ngudi phgm tpi cdn bj 
tjch thu cua nhgn hdi Ip hoge tai san da tham 
d, neu eiia nhan hdi Id hoac tdi sdn da tham 
d khdng the tjch thu dupe, thi bj thu hdi 
bing tdi sdn khdc cd gid tii tuong ducmg. Cd 
the thay hinh phgt ddi vdi Tpi lien quan den 
hdi lp. Tpi tham d tai sdn ttong DLHS Hdn 
Qude the hien tinh dau tranh triet de ddi vdi 
ngudi phgm tdi, dac biet Id quy djnh ve vifc 
dinh chi bang cap cua ngudi phgm tdi tai 
Dieu 358 (lien quan den cdc tpi tgi Dieu 355 
vd Dieu 356 thi ngodi vifc ngudi phgm tpi 

bi Xli phgt tii ho§c xii phgt tiin cdn cd thS bj 
Xli phat dmh chi cdc bdng cip khdng qud 10 
nam). Dilu nay khdc vdi quy djnh trong 
BLHS Vift Nam, ngudi nhgn hdi Ip, ngudi 
tham d tdi sdn chi bj cim ddm nhifm chiic 
vy tir 01 nam den 05 nam. 

Thic tu. cdc tpi vl tham d tdi sdn dupc cdc 
nha Idm lugt Hdn Qude quy djnh trong dao 
Iuat ciia hp vdi ten cdc tpi danh ciing rat khdc 
bift, dd Id: "Ni phgm Idng tin vd tham d tdi 
sdn", "Vi pham Idng tin ttong nghi nghifp 
vd tham d tdi sdn", "Tham d vgt pham bj thit 
lgc". Theo chiing tdi, vifc dgt ten cdc tpi 
danh nhu tren cho thiy, ede yeu to myc dich 
vy Ipi hay tu Ipi eho chinh bdn than ngudi 
phgm tpi khdng phdi Id yeu td dupc dl cao so 
vdi yeu to vi phgm Idng tin doi vdi ngudi 
phgm tpi ttong vifc qudn l'^ tdi sdn hogc 
trong thyc hifn nhifm vy dupe giao de bien 
thu tdi sdn ho$c chiim dupc nhiing lpi thi 
vgt chat ttr nhifm vy, trdch nhifm md Ie ra hp 
phdi thyc hifn diing ddn dya tten sy tin 
nhifm ciia ngudi cd tdi sdn hogc cua ngudi 
giao nhifm vy. 

Ben cgnh dd, vifc quy djnh vl chu the 
cua cdc tpi ve tham d tdi san ttong DLHS 
Hdn Quoc cdn diem ed khdc bift so vdi quy 
dinh cua BLHS nudc ta, dgc bift Id quy djnh 
ve Tpi vi phgm Idng tm va tham d tai sdn, 
Tpi tham d vat pham bj thit Igc. Theo dd, 
chii the ciia Tpi vi phgm Idng tin vd tham d 
tdi san, tham d vat phim bj thit lac ttong 
DLHS Hdn Qudc khdng phdi la ehii thi d§c 
bift (tiieo each gpi md chiing ta thudng mac 
djnh cho cdc tpi ve tham nhung, chiic vy). 
Cd the thiy, vice quy djnh ehu thi ciia cdc 
tpi vl tham d tdi sdn ttong DLHS Hdn Quoc 
nhu neu tten cd phgm vi rpng hon so vdi 
quy djnh ciia BLHS nudc ta. ^ 
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