
Tap chi Kinh 16' - Ky thu^t 

NHAN DIEN TINH KHOA HOC TRONG VIEC AP DUNG 
AN LE GIAI QUYET TRANH CHAP VE HOP D 6 N G TIN DUNG 

- MOT DIEN HINH THlTC TIEN CAI CACH HOAT DONG 
TU PHAP HIEN NAY P VIET NAM 

Ho Xuan Thang' 

TOM TAT: 

Khi bdn vi hinh thuc phdp luat, Chu nghia Mdc Lenin da khdng dinh chi cd 3 hinh thirc co bdn 

do la: Tap qudn phdp; Tien le phdp vd Quy pham phdp lugt Tien le phdp duac thira nhdn la dn 1$ 

phdt sinh tie thuc tien mpt cdch tu nhien nhiiu trudng phdi luat hpc quan tdm nghien cieu vdphdt trien 

tren todn thi gidi. O Viet Nam, ben canh viec ddy manh ban hdnh quy pham phdp luat di hoan thien 

hdnh lang phdp ly diiu chinh moi hoat dpng cua xd hpi thi viec dp dung dn le cUng da vd dang chu 

trpng triin khai co hieu qud. Co thi thdy, bdn Hien phdp nam 2013 quy dinh: "Toa dn nhdn ddn toi 

cao thuc hien viec tong kit thuc tiin xet xu, bdo ddm dp dung thdng nhdt phdp luat trong xet xu. "' 

Nghi quyit so 49/NQ-TW ngay 2/6/2005 eita Bp Chinh tri vi Chiin luoc cdi cdch tuphdp, xdc dinh: 

"Toa dn nhdn ddn toi cao co nhiem vu tong kit kinh nghiem xet xir, hudng ddn dp dung thong nhdt 

phdp ludt, phdt then dn le vd xet xie gidm doc thdm, tdi thdm ". Bdi Viit ndy, Tde gid dua vdo bdn dn 

gidi quyet tranh chdp Hap dong tin dung thupc thdm quyen gidi quyit cua Toa dn nhdn ddn huyen 

(qudn) tren dia bdn thdnh pho Ho Chi Minh co dp dung dn lidiphdn tich, binh ludn khdi niem, nguon 

goc dn li cdng nhu vai tro dp dung An li gidi quyet tranh chdp Hpp dong tin dung, di ciing nhau ddi. 

nhdn diin tinh khoa hpc cua no trong thuc tiin. 

Tir khoa: An li. nhan dien dn li, hoat dPng tuphdp. Viet Nam. 
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ABSTRACT 

When discussing the legal form, Marxism-Leninism asserted that there are only three types: French 

customs; Precedent and Legal The precedent is recognized as a precedent arising from the practice 

naturally many juridical schools are interested in research and development worldwide. In Vietnam, 

besides promoting the promulgation of legal documents to complete the legal corridor to regulate all 

activities of society, the application of case law has also focused on effective implementation. It can be 
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seen that the 2013 Constitution states: "The Supreme People's Court conducts a review of the practice 

of trials, ensuring the uniform application of law in adjudication. " Resolution No. 49 /NQ-TWJune 2. 

2005 of the Politburo on the Strategy on Judicial Reform, determined: "The Supreme People's Court 

has the task of summarizing the trial experience, guiding the uniform application of laws, developing 

case law and cassation and reopening trial ". . In this Article, the Author is based on the judgment of 

dispute resolution Credit contract under the jurisdiction of the People's Court of district (district) in Ho 

Chi Minh City with the application of case law for analysis, average The concept, the origin of the case 

law as well as the role of applying the case law to resolve disputes Credit contracts, to mutually change 

and identijy its scientificity in practice. 

Keyword; Case law, case law identification, judicial activity, Vietnam. 

I. DAT VAN DE 

Thyc tidn cho thay, nen kinh td Viet Nam 

da va dang tren da phat trien vdi sy tham ddng 

dao va tich eye eua eae chu thd vao eae quan 

he kinh td mdt each rat da dang. Trong quan he 

ve kinh doanh, thuang mai, cac chu thd ddu xac 

dinh ro cac quydn va nghTa vu eiia minh nhung 

vln CO rat nhidu chu the thye hidn khdng diing 

cac quydn va nghTa vu cua minh ndn xay ra tranh 

chap, bat ddng anh hudng khdng nhd ddn mdi 

Uudng kinh doanh.. Trong nhung nam qua nhidu 

vy kidn lidn quan ddn thucmg mai, nhat la eae 

tranh chap vd hop ddng kinh doanh, tin dung, 

dau tu va chuyen nhugng cd phan, ehimg khoan 

da didn ra trong thdi gian qua va dupe giai quydt 

rat hieu qua, trong dd ed sy eai each tich eye tir 

vide ap dung an Id. Tuy nhien, trong boat ddng 

tu phap hidn nay tai cae ea quan tda an nhan dan 

cd nhirng vu vide giai quydt rat khd bdi thidu 

nhimg quy dinh de didu chinh, thidu an Id. Van 

de dat ra la can phai day manh vide ap dung an Id 

trong qua trinh giai quydt tranh chap eae vy vide 

franh chap xay ra trong nude eiing nhu qudc te 

dd cae ea nhan, td chiic ciia Viet Nam dugc bao 

ve edng khai va binh dang theo diing tinh than 

ehi dao eua Dang, Chinh phu trong vide ddi mdi 

cai each tu phap thiic day vide giai quydt cac 

tranh chap kinh doanh, thuang mai dat kdt qua 

cao. Vide nhan didn tinh khoa hpc trong qua 

trinh ap dung an Id giai quydt tranh chap Hpp 

ddng tin dyng thude tham quydn giai quydt eiia 

Tda an nhan dan huyen (quan), thanh phd Hd 

Chi Minh nhu ban an 923/2017/DS-ST Ngay 

14/09/2017 la mpt nhiem vu nghien cim, minh 

ehiing gdp phan khdng ngimg thiic day cai each 

boat dpng tu phap hien nay d nude ta 

2. TONG QUAN VE BAN AN VA NOI 

DUNG AN LE AP DUNG TRONG CONG 

TAG XET XIJ* VU VIEC TRANH CHAP 

H O P DONG TIN DUNG TAX TOA AN 

NHAN DAN CAP HUYEN THEO QUY 

DINH HIEN HANH 6 NVfCiC TA. 

2.L Vai net ca ban vd ban an 923/2017/DS-ST 

Ngay 14/09/2017 tranh chip Hop dong tin dung 

thuoc thSm quyen giai quyet cua Toa an nhan 

dan huy?n (quan), thanh phd H6 Chi Minh ^ 

2.1.1. Nhan dien cdc duang su vd nhiing 

Ngudi CO quyen loi, nghia vu lien quan: 

Trong ngay 14 thang 9 nam 2017 tai Tda an 

nhan dan quan Phii Nhuan, xet xii so tham edng 

khai vu an thu ly so: 1112/2016/TLSTDS ngay 

14/11/2016 vd vide "Tranh chip hpp ddng tin 

dung" theo Quydt dinh dua vu an ra xet xir sd: 

91/2017/QDSTDS ngay 07/8/2017 va Quydt djnh 

hoan phidn tda sd 63/2017/QDSTDS ngay 

24/8/2017 giiia eae duang sy. 

Cac sd lieu lien quan ddn danh dnh, dja chi cua cac duang su va thanh phin tham gia, Tac gia duac phep 
khdng ghi diy du dd bao mat thdng tin khi sir dung ban an cho cong tac nghien ciru khoa hpc 
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1/Nguyin dan: Ngan hang TMCP T... Tru 

sd: Phudng X... , quan Y.. . , Tp. Hd Chi Minh; 

Dqi dien theo phdp ludt: Ong Phan Huy K... 

Tdng Giam ddc; Dqi diin theo uy quyin: Ong 

Ld Ngpc K (cd mat); (Theo giay uy quyen sd 

958/2016/UQ-TTT ngay 13/10/2016) 

2/Bi dan: Ong Ld Pham Dinh Q... , sinh 

nam: 1973 (Vang mat tai phidn tda) Dia chi: 

Phudng N. . . , quan P. . . , Thanh phd Hd Chi 

Minh 

2.1.2. Nhan dien ve npi dung vu dn: 

- Thu nhdt: Theo don khdi kiin ngay 

13/10/2016 vd nhimg loi trinh bdy cua nguyen 

dan Ngan hang thuang mai cd phan T, co ong 

Le Ngpc K dgi diin theo uy quyin trinh bdy va 

ydu cau: 

1/ Ong Ld Pham Dinh Q... ed traeh 

nhidm tra eho Ngan hang thuang mai ed phan 

T.. . tdng sd tidn ng goc va 131 tinh den ngay 

14/9/2017 la 40.150.644 ddng, trong dd tidn 

np goc la 19.409.840 ddng, tien lai qua ban la 

20.740.804 ddng. 

2/ Ydu cau dng Le Pham Dinh Q tidp tuc 

chiu khoan tidn lai cham thanh toan phat sinh 

kd tir ngay 15/9/2017 den khi tra het so ng tren 

theo miic lai suat cac bdn da thda thuan trong 

Giay dd nghi cap the tin dung kiem hgp ddng 

ngay 13/6/2011. 

Thdi ban thanh toan: Ydu eau tra mpt lan 

ngay khi eo ban an hoac quyet dinh ciia Tda an 

ed hieu luc phap luat. 

Thu hai, bi dan dng Ld Pham Dinh Q.. . 

vang mat. 

- Thie ba, y kidn cua dai didn Vien Kidm Sat 

nhan dan quan P: Can cii vao cac tai lieu, chiing 

eii ed trong hd sa vu an, nhan thay bi dan da vi 

pham nghTa vu thanh toan, yeu cau ciia nguyen 

don la cd ea sd, dung quy dinh phap luat, dd 

nghi Hdi ddng xet xir chap nhan toan bg ydu cau 

khdi kidn ciia nguydn dan. 

- Thir tu, nhan dinh eiia Tda an 

Sau khi nghien eiiu eae tai lieu cd trong hd 

so vu an dupe tham tra tai phidn tda va can eir 

vao ket qua tranh luan tai phidn tda, Hdi ddng 

xet xir nhan dinh: 

7/ Ve quan hi tranh chdp vd thdm quyin 

gidi quyit vu dn, 

2/ Vi npi dung tranh chdp. 

3/ Ve dn phi ddn su so thdm 

4/Nhan dien theo goc dp Quyet dinh bdn dn 

Mot Id, khi quydt dinh ban an, Hdi ddng 

xet xir da can eir: Cdn cu: vdo Khodn 3 Dieu 

26, diim a Khodn 1 Dieu 35, diem a Khodn 

1 Diiu 39, Khodn 3 Dieu 228, Diiu 147. Khodn 

1 Diiu 273 Bp ludt To tung ddn su ndm 2015; 

Cdn cir vdo Diiu 91, Dieu 95 Ludt Cdc to chuc 

tin dung 20JO; Cdn cu vdo Dieu 26 Ludt Thi 

hdnh dn ddn su; Odn cu vdo Khodn 2 Dieu 27 

Phdp linh dn phi, li phi Tod dn ndm 2009 cua 

Uy ban thudng vu Quoc Hpi; cdn cu vdo An li 

sd 08/2016/AL dupe Hpi dong Thdm phdn Tda 

dn nhdn ddn toi cao thdng qua ngdy 17/8/2016. 

Hai la, da tuydn xii, nhu sau: 1. Chdp nhan 

todn bp yiu cdu khdi kiin cua nguyin dan; 2. 

Ve dn phi: + Ong Ld Pham Dinh Q phai chiu an 

phi sa tham la 2.007.532 (Hai trieu khdng tram 

Id bay ngan nam tram ba muai hai) ddng, nop 

tai Chi cue Thi hanh an dan su quan Phii Nhuan, 

Thanh phd Hd Chi Minh. 

+ Tra lai cho Ngan hang thuang mai ed 

phan T sd tien tam ling an phi dan sy sa tham 

la 827.000 (Tam tram hai muoi bay ngan) 

ddng theo Bidn lai thu tidn sd 0008852 ngay 

08/11/2016 ciia Chi cue thi hanh an dan sy quan 

Phii Nhuan. 

2.2. Vai net An le sd 08/2016/AL duac Hoi 

ddng Thdm phdn Toa dn nhan ddn Tdi cao thong 

qua ngdy 17/8/2016 vi vu dn kinh doanh thuang 

mgi tranh chdp ve hap dong tin dying. 

2.2.1. Nhan dien iinh huong dn le vd Giai 

phdp phdp ly ciia dn le 

- Xet vd tinh hudng an Id: Trong hpp ddng tin 

dung, cae ben ed thda thuan ve lai suat cho vay, 

gdm: lai suat cho vay trong han, lai suit np qua 

han, vide didu chinh lai suat cho vay theo timg 

thdi ky ciia Ngan hang, td chiic tin dung cho vay 
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ma ddn thdi didm xdt xii sa thim khach hang 
vay chua thanh toan, hoac thanh toan khdng dii 
sd tidn ng gde, lai theo hgp ddng tin dung. 

Xet vd giai phap phap ly: Trudng hpp 
nay, khaeh hang vay phai tiep tue thanh toan eho 
Ngan hang, td chiic tin dyng khoan tidn np gde 
chua thanh toan, tidn lai trdn ng goc trong ban 
(ndu cd), lai np qua han ciia sd tidn goc chua 
thanh toan theo miie lai suat ma cac bdn thda 
thuan trong hop ddng cho ddn khi thanh toan 
xong khoan ng gde nay. Trudng hgp cac bdn cd 
thoa thuan vd vide didu ehinh miic lai suat cho 
vay theo timg thdi ky ciia ngan hang, td chiic 
tin dung cho vay thi lai suat ma khach hang vay 
phai tidp tuc thanh toan theo quydt dinh cua Tda 
an eiing se dupe didu ehinh eho phu hgp vdi sy 
dieu chinh lai suat cua Ngan hang, td chiic tin 
dung cho vay. 

2.2.2. Nhan dien npi dung vu dn cua An I^ 
- Thir nhdt: Theo dan khdi kien dd ngay 

20-7-2010 va cae tai lieu, chiing cir cd trong hd 
sa vu an thi thay: (Tac gid dinh kem theo npi 
dung ndy trong bdn dn 923/2017/DS-ST ngay 
14/09/2017 tranh chap Hgp ddng tin dung thudc 
tham quydn giai quydt eua Tda an nhan dan 
huyen (quan), thanh phd Hd Chi Minh ) 

- Thu hai: Dai didn bi don - dng Dd Van 
Chinh, giam ddc Cdng ty Kaoli trinh bay: (Tac 
gid dinh kem theo npi dung ndy trong bdn dn 
923/2017/DS-ST ngay 14/09/2017 tranh chip 
Hgp ddng tin dyng thupc tham quydn giai quydt 
ciia Tda an nhan dan huyen (quan), thanh phd 
Hd Chi Minh) 

- Thu ba: Ngudi ed quydn Igi, nghTa vu 
lidn quan trinh bay: (Tde gid dinh kem theo npi 
dung ndy trong bdn dn 923/2017/DS-ST ngdy 
14/09/2017 tranh chap Hgp ddng tin dung thudc 
tham quydn giai quydt ciia Tda an nhan dan 
huyen (quan), thanh phd Hd Chi Minh) 

2.2.3. Nhan dien ve quyet dinh ciia bdn dn 
An /f 

Trong quydt dinh eua ban an Id da chi rd 
phan quydt eua Tda an: 

- Thie nhdt: Huy Ban an kinh doanh, thuong 
mai phiie thim sd 148/2011/KDTM-PTngay 17-
8-2011 eua Tda phiie tham Tda an nhan dan tdi 
eao tai Ha Ndi xet xir vu an kinh doanh, thuang 
mai tranh chip hpp ddng tin dung giiia nguydn 
dan la Ngan hang Thuang mai Cd phin Ngoai 
thuang Viet Nam vdi bi dan la Cdng ty cd phin 
dugc pham Kaoli va ngudi ed quydn Igi, nghTa 
vu lien quan la ba Nguydn Thi Phugng, dng 
Nguydn Dang Duydn, ba Dd Thi Loan. 

- Thie hai: Giao hd so vu an cho Tda phiic 
tham Tda an nhan dan tdi cao tai Ha Ndi xet xir 
phiie tham lai theo diing quy dinh ciia phap luat. 

- Thie ba: Tda an nhan dinh: Xet cac Hgp 
ddng thd chap quydn sir dyng dat va tai san gan 
lidn vdi dat dd bao lanh eho ngudi thii ba vay 
vdn ngan hang (Sd cdng chiing: 1677.2008/ 
HDTC va 1678.2008/HDTC eiing ngay 25-6-
2008). 

3. TINH KHOA HQC CUA VIEC AP DVNG 
AN LE DO HQI DONG THAM PHAN TOA 
AN NHAN DAN TOI CAO TRONG THV'C 
TIEN BAN HANH CAC QUYET DINH GIAI 
QUYET TRANH CHAP KINH DOANH, 
THUONG MAI LIEN QUAN DEN HOP 
DONG TIN DyNG THUOC TOA AN NHAN 
DAN CAP HUYEN. 

3.1. Nhan thiic ve an le trong thuc tiin doi 
sdng va giai quyet tranh chap Kinh doanh, 
thuang mai bing con dirdng Toa an nhan dan 
thong qua ban an. 

Tir nhiing ndi dung lien quan den ban an 
923/2017/DS-ST Ngay 14/09/2017 thude thim 
quydn giai quydt ciia Tda an nhan dan huyen 
(quan), thanh pho Hd Chi Minh cd ap dung An li 
s6 08/2016/AL duac Hpi dong Thdm phdn Toa 
dn nhdn ddn tdi cao thong qua ngdy 17/8/2016 
vi vu dn kinh doanh, thuaiig mgi tranh chdp vi 
Hap ddng tin dung dd dat ra nhirng cdu hoi nhu 
thi nao vi dn li? Vai tro cua no trong viec ndng 
cao chdt luang gidi quyit tranh chdp bdng Toa 
dn nhdn ddn? Ca sd ly thuyet nao di ddy manh 
cong tde dp dung dn le trong hoat dong tuphdp 
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cua ngdnh toa dn dnudc ta trong giai dogn hien 

nay. Tire la mudn nang cao nhan thiic ve an le 

trong thyc tien ddi sdng xa hdi dd diy manh vide 

giai quyet tranh chap Kinh doanh, thuang mai 

bang eon dudng Tda an nhan dan d nude ta cd 

hidu qua, khdng thd khdng lam sang td ndi ham 

An Id la gi Cling nhu vi tri eua nd trong ehuyen 

mdn thdng nhat xet xii trong npi tai cua boat 

ddng tu phap. 

Khi xem xet ngudn gde xuat hidn eiia an Id, 

phan Idn cac nha khoa hpe cd nghidn euu vd an 

Id ddu thira nhan rang an Id da ra ddi trudc nam 

1066 '. Tiic la cd ngudn gde tir trong phap luat 

La Ma va eai ndi cua an Id la xuat phat tir thdi ky 

La Ma cd dai ehii khdng phai nhu lap luan eua 

"ngudi Anh", hay mdt sd hpc gia khae. Trong 

phap luat La Ma cd dai ngudi ta rat tdn trpng 

an Id dd rdi ra ddi hpe thuydn vd quy tac an Id 

trong phap luat La Ma cd dai. Cdn Ngudi Anh 

thi da tu edng nhan ngudn gde eiia an Id va vide 

ap dung hpc thuyet an Id d Anh, vdi quy tae bat 

thanh van Stare Decisis - tiie la quy tae tdn trpng 

tidn Id. Sy khae lihau nay eho ta thay, khdng cd 

an Id thi lam sao cd dd rdi ra ddi hgc thuydn vd 

quy tae an Id trong phap luat La Ma ed dai. Vi 

du minh chung eho vide ra ddi mot mdt khudn 

mau trong xet xir ddi vdi cac vu an tii hinh da ed 

tir thdi ky La Ma cd dai, dd la nguydn tae: "trong 

khi xet xii vu an tir hinh, ndu tat ca cac thanh 

vidn phan xet ,̂ ngay lap tire hp bd phieu ddng 

y vdi ban eao trang thi bi cao se dyoc tuydn vd 

tdi hay cdn gpi la trang an. Chi khi cd ngudi dua 

ra mdt lap luan ung hd bj eao va lap luan dd bi 

tat ca cac thanh vidn cdn lai ddng y vdi ban cao 

trang xii tii hinh, thi bj eao mdi bi xir tii hinh". 

Day la nguydn tac khdng nhat tri trong xet xir 

eiia phap luat La Ma xua, khdng gidng vdi ap 

dung an Id cua Ngudi Anh. 

Trudc nam 1975 d Viet Nam nude ta, tidn Id 

phap d Midn Nam ciing dupe coi la mdt ngudn 

trong ITnh vye dan sy, Bd Tu phap da xuat ban 

an Id theo dinh ky ba thang. An phim dang tai 

nhumg trieh din vd quan didm hay dinh hudng 

xet xu trong cac ban an eua Tdi eao phap vidn, 

Tda hanh chinh, Tda thugng tham... Nhirng ban 

an nay la mpt trong nhiing can eii phap ly dd xet 

xir cho cae tranh chip tucmg ty sau dd. 6 Midn 

Bae eung ed ban hanh an Id, tuy nhidn ap dyng 

khdng dupe thdng nhat, ndn Chinh phii da qudn 

triet chung theo tinh thdn trong khi xet xie, cdc 

Tod dn cdn phdi than trpng, khong dupe mdy 

mdc vd cung khdng nin qud linh dpng di ldm sai 

lgc tinh thdn chinh sdch trimg tri cua Chinh phu. 

md phdi tuy nai tuy luc co chu truong trimg phat 

cho dung trong phgm vi dd quy dinh trin day " ^ 

Tir nam 1965 d Midn Bac, An Id lai khdng dugc 

ehinh thire thira nhan va ap dyng. 

Khai niem An Id, theo ehiing tdi nghien 

cihi, hidn nay rat cd nhidu quan didm khac 

nhau vd cum tir "An Id". Tir didn tidng Phap-

Jurisprudence, eym tir nay duge hidu la dudng 

loi giai thieh va ap dyng luat phap cua cac toa an 

vd mpt diem phap ly va dupe coi nhu mpt tien 

Id, khidn eae tham phan sau do cd the noi theo 

trong cac trudng hpp tuong tu. NghTa la xir theo 

an Id, viec tda cap dudi van dung eae phan quydt 

cd tii trude cua tda cap trdn dd dua ra mdt phan 

quydt mdi tuang ty trong mpt vy vide tuang ty. 

Vdi quan diem cua cac nha luat hpc theo he 

luat Anglo - Saexon "Anh-My" khai nidm an le 

ludn dupe hidu theo bai nghia hep va rpng. Theo 

nghTa hep, an Id bao gdm toan bg eae quydt dinh, 

ban an dugc tuydn bd bdi Tda an va cd gia trj 

nhu ngudn luat, dua ra nhiing nguyen tic, ndn 

tang ap dyng eho cae vu vide xay ra tucmg tu 

sau nay hoac la each thiic sii dung cae nguyen 

Ngudn gde An le - Nguydn Tan Dung, Lap HC29A - Dai hoc Luat TP.HCM 
Ngdy nay. cd thi la hpi ddng xet xu. hay Id Hpi ddng thdm phdn. Nguyin Tan Dung, Lap HC29A - D?i 
hpc Luat TP.HCM 
Thii tudng Chinh phii ban hanh Thong W s6 442/TTg vS viec trimg trj mot so tpi pham 
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tic cd sin duge hidu nhu nhiing can cii ap dung 

dd quydt dinh cae vu vide xay ra trong tuang 

lai. Con theo nghTa rgng, an Id la nguydn tae bi t 

buoc doi hdi Thim phan trong he thdng eae co 

quan Toa an khi xet xir mdt vu vide eu thd can 

phai can cii ngay vao cac ban an, cac vu vide 

tnidc do, dae bi?t la cac phan quyet cua cac Tda 

cip cao (Hight Court), Tda phiic tham (Court of 

Appeal) va Tda an tdi cao (Supreme Court) hay 

la nhihig nguydn tac khdng theo luat dinh dugc 

dua ra tir cac quydt dinh tu phap, hay la he thdng 

nhung nguydn tac bat thanh van da dugc edng 

nhan va hinh thanh thdng qua eae quydt dinh 

cua Toa an. 

Vdi nhiing nude tidu bidu nhu Phap, Diie, 

Y, Nhat Ban theo he thdng phap luat chau Au 

luc dia (he thdng phap luat Dan sy - Civil Law), 

khai nidm An Id dugc xem nhu mdt each giai 

thieh phap luat. Nhirng ban an nay khdng duge 

xem la luat, khdng mang tinh rang bugc phap ly 

nhung toa cap dudi phai tham khao, ndu khdng 

nguy CO bi tda cap trdn siia an rat eao. 

Theo tir didn Black's Law thi an Id duge hidu 

nhu sau: 1/ An Id la vide lam luat eua tda an khi 

cdng nhan va ap dyng cae quy tae mdi trong qua 

trinh xet xir; 2/ Vy viec da dugc giai quydt lam ea 

sd de dua ra phan quydt eho nhiing trudng hgp cd 

tinh tiet hoac van dd tuang ty sau nay". 

cau hdi dat ra la ca sd nao hinh thanh an Id? 

Tir nhirng ban an giai quydt tranh chap ap dung 

An Id trong thye tidn trong va ngoai nude, cung 

nhu bdn dn 923/2017/DS-ST Ngdy 14/09/2017 

tranh chip Hgp ddng tin dung thude tham quydn 

giai quydt eua Tda an nhan dan huyen (quan), 

thanh phd Hd Chi Minh trdn day cho thay dd 

chmh la nhiing khidm khuydt eua he thdng phap 

luat. Tire la khi cd nhimg khidm khuydt ciia he 

thdng phap luat, tda an se vidn dan nhiing can cii 

phap luat dupe coi la hgp ly ^h dua ra mdt phan 

quyet ed tinh dot pha va ban an nay se dugc tda 

an tdi eao cdng bd la an Id de ap dung chung eho 

cac trudng hgp tuang tu do khiim khuyit quy 

pham hoac chua cd ddn chiiu quy phgm rd rang. 

Ngoai ra, dnudc ngoai, khai nidm An Id (Case 

Law) cdn dugc gpi la tidn Id phap (Precedent) la 

mgt trong nhiing ngudn luat chinh thiic va quan 

trpng trong he thdng phap luat eiia qude gia va 

duge ap dung rpng rai. Theo do, nhiing ban an, 

quydt dinh giai quyet vu vide trong cac tap san 

an Id trd thanh khudn mau, trd thanh ea sd dd 

tda dua ra phan quydt trong nhiing vu vide cd 

tinh tidt, van dd tuang tu sau dd. Tidn Id phap 

d nude ngoai edn la qua trinh lam luat ciia tda 

trong vide cdng nhan va ap dung eae nguyen tae 

mdi khi xet xir. 

Xet theo phuang dien eo sd phap ly nhan 

thiic vd an Id trong thuc tidn ddi sdng va giai 

quydt tranh chap Kinh doanh, thuang mai. Cu 

thd la ban an 923/2017/DS-ST Ngay 14/09/2017 

thupc tham quydn giai quydt cua Tda an nhan 

dan huyen (quan), thanh phd Hd Chi Minh ed ap 

dung An li so 08/2016/AL duac Hpi dong Thdm 

phdn Toa dn nhdn ddn tdi cao thong qua ngdy 

17/8/2016 vi vu dn kinh doanh. thuang mgi 

tranh chdp vi Hap dong tin dung. Theo nghidn 

ciiu ciia chiing tdi, vide ap dung an Id trong qua 

trinh giai quydt theo tinh thin Hien phap nam 

2013, quy dinh: "Tda an nhan dan tdi eao thyc 

hidn vide tdng kdt thue tidn xet xir, bao dam ap 

dung thdng nhit phap luat trong xet xii." ' Van 

ban chi dao cao nhit ciia Dang Cdng san Viet 

Nam ciing thdng nhit xac dinh rd quan didm cua 

minh: "Tda an nhan dan tdi eao co nhidm vy 

tdng kdt kinh nghiem xet xii, hudng din ap dung 

thdng nhit phap luat, phat tridn an le va xet xii 

giam doc thim, tai thim" -. Bdn canh dd, quy 

djnh vd nhiem vu eua Hdi ddng Thim phan Tda 

an nhan dan tdi eao, ghi rd: "Lya ehpn quyet 

dinh giam ddc thim eiia Hdi ddng Thim phan 

Tda an nhan dan tdi cao, ban an, quydt dinh da 

' Khoan 3 Didu 104 Hidn phap nam 2013 
2 Nghi quydt sd 49/NQ-TW ngay 2/6/2005 ciia Bo Chinh tri vd Chidn luac cai each tu phap den nam 2010 
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ed hidu lue phap luat, cd tinh chuin mye eua 

cae Tda an, tdng kdt phat tridn thanh an Id va 

edng bd an Id dd eae Tda an nghien eiiu, ap dung 

trong xdt xu"'. 

Tdm lai, an Id la nhirng lap luan, phan quydt 

trong ban an, quydt dinh da cd hieu lye phap luat 

cua Tda an vd mpt vu vide cu the dupe Hdi ddng 

Tham phan Tda an nhan dan tdi eao lua ehpn va 

duge Chanh an Tda an nhan dan tdi cao edng bd 

la an Id dd cae Tda an nghien cuu, ap dung trong 

xet xu^. 

3.2. Vai trd cua viec ap dung an Id so 08/2016/ 

AL kinh doanh, thu-<mg mai duac Hoi 

dong Tham phan Toa an nhan dan toi cao 

thong qua ngay 17/8/2016 cho vide giai quyet 

tranh chap ve H ^ ddng tin dung tai ban an 

923/2017/DS-ST Ngay 14/09/2017 thuoc thim 

quyen giai quyet cua Tda an nhSn dSn huyen 

(quan), thanh pho Ho Chi Minh. 

Ban an le so 08/2016/AL Hpi dong Thdm 

phdn Toa dn nhdn ddn toi cao thong qua ngdy 

17/8/20] 6 cho viec gidi quyit tranh chdp ve Hpp 

ddng tin diing nd cd nhung dae didm nhu sau: 

- Mdt la: Ban An Id nay do tham phan tao 

ra theo nhiing thu tyc nhat dinh va dd giai quydt 

eae vu vide cu the. Trdn ea sd do, Hpi dong 

Thdm phdn Tda dn nhdn ddn toi cao thong qua 

ngdy 17/8/2016 cho viec giai quydt tranh chap 

vd Hpp dong tin dung. 

- Hai la: Ban An Id nay la khudn mau eho 

cac vu vide ed tinh chat tuang tu ddi vdi giai 

quydt tranh chap vd Hap dong tin dung va dugc 

sii dyng nhidu lan. 

- Ba la: Ban An Id nay cd tinh bat budc ddi 

vdi cac vu an tuong tu lidn quan den nhiing 

tranh chap vd Hpp dong tin dung trong thuc tiin 

hoat dpng kinh doanh, thuang mgi. 

Theo quan didn ciia chung tdi khi nghien 

cuu tinh khoa hpe trong viec ap dung an Id trong 

didu kidn eai each tu phap va xay dung Nha 

nude phap quydn d Viet Nam hidn nay do la: 

cae uu diem cua an Id trong qua trinh xet sii 

tranh chip kinh doanh, thuang mai tai ban an 

923/2017/DS-ST Ngay 14/09/2017 thupc thim 

quydn giai quydt eiia Tda an nhan dan huyen 

(quan), thanh pho Hd Chi Minh rat Idn va ro ret 

Nd that sy tao su thdng nhat trong cdng tac xet 

xir giiia cap tda an huyen, tinh thanh, cap cao va 

tdi cao. Ban an Id da bd sung eho sy thidu hut 

eae quy dinh chi tidt ed lidn quan cua luat thanh 

van (Do Qudc Hpi ban hanh), lam cho phap luat 

ngay cang hoan thidn, gan lidn vdi thye tien, 

gdp phan nang eao trinh dp eua cac tham phan, 

luat su trong qua trinh hoat ddng eua nganh tu 

phap... Bdi vi hg khdng edn phai mat nhidu thdi 

gian edng siie dd tim hidu rat nhidu ve an Id de 

dap ling ydu cau eua vide xet xu va tranh tung. 

Nhin nhan dudi gde do khoa hgc phap ly, 

vide ap dung an Id so 08/2016/AL kinh doanh, 

thuang mgi dupe Hpi ddng Thdm phdn Tda dn 

nhdn ddn toi cao thong qua ngdy 17/8/2016 co 

vai trd rat to Idn eho vide giai quyet tranh chap ve 

Hcrp ddng tin dung tai ban an 923/2017/DS-ST 

ngay 14/09/2017 thude tham quydn giai quyet 

eua Tda an nhan dan huyen (quan), thanh phd Hd 

Chi Minh, nhu sau: 

• Thir nhdt, dn li ndy gop phdn hoan thi$n 

phdp lugt 

Nhu ehiing ta biet, mdt trong nhiing ydu eau 

eua Nha nude phap quydn la ed mdt he thdng 

phap luat hoan hao. Trong khi do, cac van ban 

quy pham phap luat lai thidu sy ehuan xae va 

khdng the dy doan het nhiing tinh hudng se 

xay ra trong tuang lai. d nude ta cac VBQPPL 

dupe edng bd nham ap dung thdng nhit phap 

luat, nhung ndu chi nhu thd thi khdng the dap 

ling dupe mdt each day dii va kjp thdi cung nhu 

khdng thd lam rd dugc phuang phap ap dung 

tai Diem c khoan 2 DiSu 22 Luat T6 chitc TAND nam 2014 
Di£u 1, Nghi quydt 04/2019 , ngay 18 thang 6 nam 2019 v6 quy trinh lya ehpn, cong bo ap dung an le cua 
Hpi dong tham phan nhan dan toi cao 



Nhdn dien tinh khoa hgc trong viec dp dung dn le gidi quyet... 

lû t cho timg vy vide eu thd mang tinh phiic tap 
va dac bidt thdi su. 

Mpt vi du cu thd dd ehimg minh cho luan 
cii tren day, cd thd thay trong thdi gian miy 
nam trude, mdt vu kidn ma ed le rat nhidu ngudi 
Viet Nam quan tam va ung hp do la vide cac nan 
nhan chit dpc mau da cam tai Vidt Nam kidn 37 
cong ty boa chat cua My vd vide bdi thudng thidt 
hai do chit dpc nay gay ra trong chien tranh. Vdi 
ly do, he thdng phap luat My la hd thdng luat an 
le n£n khi hp tim hidu thi thay rang da cd mdt 
ti^ Id la cae eyu chidn binh My kidn cac cdng 
ty san xuit boa chat da 6ugc chap nhan xet xir 
va cac luat su da dya vao tidn le nay dd ydu eau 
toa an chap nhan dan kidn. Tuy nhidn ciing can 
khang dinh rang day chua phai la mdt an Id vi 
vu an nay da kdt thue bang viec thoa thuan ngoai 
toa an (Dan su), do dd ehua ed phan quydt nao 
cua toa an dd cd mot an Id cho vu vide nay. Ndu 
trong vy kidn ciia Viet Nam cd phan quydt dupe 
dua ra thi day se la an le dau tidn eiia My vd 
vu viec nay. Ndi nhu vay dd thay rang An Id 
trong vu kidn ndi trdn day eua Viet Nam ndu 
dupe ap dung theo each tiep can an Id eiia Anh 
hay My thi se trd ndn dd dang hem va mat it thdi 
gian ban, gdp phan thuc hidn nguydn tae thdng 
nhat trong ap dung phap luat va bao dam su binh 
dang trude phap luat Nha nude duy tri trat tu xa 
hoi bang luat phap. 

Do dd, rat can mdt co ehd sang tao, Imh 
hoat nham bd sung sy khidm khuydt ciia van ban 
quy pham phap luat. Ban an Id sS 08/2016/AL 
kinh doanh, thuang mgi duac Hpi ddng Thdm 
phdn Tda dn nhdn ddn toi cao thong qua ngdy 
17/8/2016 giiip thdi mdt ludng sinh khi vao vide 
giai quydt tranh chap vd Hap dong tin dung 
nhanh va ehuin xae tai ban an 923/2017/DS-ST 
ngay 14/09/2017 thude thim quydn giai quydt 
ciia Tda an nhan dan huydn (quan), thanh phd 
Hd Chi Minh. Cd the nhan thay, Hdi ddng Thdm 
phdn Toa dn nhdn ddn toi cao khi xay dung ban 
hanh ban an Id, ro rang hg da that sy nham ddn 
vide gdp phan hoaeh dinh dudng hudng phat 

tridn tuong lai eua ndn lap phap. Tiic la bing hoat 
dpng xet xir, tda an mac nhidn md rpng vide ap 
dung cac dao luat ra ngoai pham vi hoae y dinh 
ban dau eiia nha lap phap, va ehuan bi trudc didu 
kidn cho vide didu ehinh cac dao luat hidn hiiu 
va thidt lap chuang trinh lap phap eho tuang lai 
nhat la giai quyet granh chap kinh doanh, boat 
ddng thuang mai lien quan den hgp dpng tin 
dung. Chinh ban an Id nay sau khi da trai qua qua 
trinh tdng ket lau dai khdng chi dupe su dung d 
Tda an nhan dan huyen (quan), thanh phd Hd Chi 
Minh ma se nhan rpng ra cae cap tda an trong 
pham vi toan qudc. Vdi ban chat. An Id khdng 
bao gid lam mat vai trd cua dao luat do ca quan 
lap phap ban hanh vi khi ap dyng an Id phai tuan 
thu nguyen tac: uu tidn ap dung dao luat neu an 
Id mau thuan dao luat. 

• Thu hai, dn le gop phdn thuc hien nguyen 
tac thdng nhdt trong dp dung phdp ludt vd bdo 
dam su binh dang trudc phdp ludt Nhd nude duy 
tri trgt tuxd hpi bdng lugt phdp. 

Ndu phap luat duge ap dung mdt each khac 
nhau tiiy thudc vao nhan thuc va each thiie lya 
ehpn ciia eae tda an va dia phuang thi khdng the 
dam bao cdng ly va quydn con ngudi trong qua 
trinh giai quydt tranh chap kinh doanh thuang 
mai trong ITnh vyc tu phap, bdi didu dd tao ca 
bdi cho su tiiy tidn ciia cae toa an trong viec xet 
xix ciia vu an. Nghidn ciiu quyet dinh ciia ban 
an Id, ehiing ta thiy Hdi dong tham phan Tda 
an nhan dan Tdi cao da thong nhit Hiiy Ban an 
kinh doanh, thuang mai phiic tham sd 148/2011/ 
KDTM-PT ngay 17-8-2011 cua Tda phuc tham 
Tda an nhan dan tdi cao tai Ha Npi xet xir vu 
an kinh doanh, thuang mai tranh chap hgp ddng 
tin dung giua nguyen don la Ngan hang Thuang 
mai Cd phin Ngoai thuang Viet Nam vdi bi don 
la Cdng ty cd phin duge phim Kaoli va ngudi 
ed quydn Igi, nghTa vy lien quan la ba Nguyen 
Thj Phugng, dng Nguyen Dang Duyen, ba Dd 
Thi Loan. Bdn canh dd, giao hd so vu an eho 
Tda phiic thim Tda an nhan dan tdi cao tai Ha 
Ndi xet xu phiic thim lai theo diing quy dinh 
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ciia phap luat.' Tir do vide ap dyng ban an Id ciia 

Tda an nhan dan cap huydn trdn dia ban thanh 

phd Hd Chi Minh da chiing minh phap luat can 

phai dugc ap dung mdt each binh dang ddi vdi 

mgi ehu thd trong xa hpi, nhat la trong ITnh vye 

giao dieh hgp ddng tin dung trong ndn kinh td 

thi trudng cua nude ta. Ngoai ra, vide bao dam 

sy binh dang trudc phap luat Nha nude duy tri 

trat tu xa hdi bang luat phap nd cdn thd hidn rat 

rd d van dd phai ban ehd tdi thidu ddi vdi cac vu 

vide tuang ty nhau nhung mdi tda an ap dyng 

phap luat khac nhau dan ddn cae kdt luan khae 

nhau dd cham diit vi pham nguydn tac binh dang 

trudc phap luat. 

• Thie ba, dn li gop phdn phdt huy vai tro 

thuc su ciia tda dn trong gidi thieh phdp lugt 

Tda dn Id ca quan xet xie vd gdp phdn ndng cao 

ndng luc xet xie vd tinh dpc lap cua thdm phdn 

Can cii vao phap luat dd dua ra ban an, quydt 

dinh ddi vdi nhiing vi pham phap luat hoac tranh 

chap giiia cac chu the cd tham gia eae giao dieh 

sinh Idi nhu giao dich vay tin dung. Xet cho cimg 

thi tda an chi nhu mdt ea quan dp dung phap luat 

don thuan nhung dd Tda an phat huy vai trd cua 

minh trong qua trinh xet xir, can trao cho tda an 

quydn giai thieh phap luat. Tda an la co quan 

phai "va cham" thudng xuyen vdi nhiing vy vide 

eu thd chir khdng phai Uy ban thudng vu Qudc 

hdi mdi cd ca chd huu hidu dd giai thieh phap 

luat hidu qua nhat. Vay vide Tda an nhan dan 

Ap dung an le ciing chinh la phuang thire dd giai 

thieh phap luat. 

Bdn canh dd, trong cdng cupc cai each tu 

phap, van dd chat lugng ciia tham phan la mau 

chdt khdng thd xem nhe. Nhidu td ehire, ca nhan 

dang rat lo lang rang lieu tham phan cua chiing 

ta cd dii nang lye, dao dire dd dupe bd nhiem 

suot ddi nhu mdt sd nude cd ndn tu phap phat 

tridn hay khdng. Chiing ta cung lo ngai rang 

thim phan cd thd thye su ddc lap va chi tuan 

theo phap luat hay khdng. Nhung vin dd nay ed 

ve khd thue hien nhung ed thd dan khac phye 

bang nhirng ca chd hiiu hieu. Va mpt trong 

nhung CO chd rat hidu qua la ap dung an Id, day 

la CO chd tao ddng luc tir ben trong chir khdng 

tao ap luc tir bdn ngoai. 

- Mpt: Khi tidn hanh xet xir mdt vu an eu 

thd duge giao, tham phan se nghidn cim cac ban 

an rien Id cua cae vu an tuang ty. Trong trudng 

hgp cho rang ban an tidn Id dd phii hgp vdi vu 

an minh dam nhan, tham phan se lay quan diem 

phap ly nit ra tir ban an tidn Id dd lam dudng loi 

xet xii. Kdt qua la tham phan cd the ydn tam xet 

xii mgt each ehinh xae ddi vdi vu an do minh 

dam nhan. An Id giup cho tham phan de dang 

hon trong vide giai quyet cae vu an vi hg se 

khdng phai ty tim giai phap eho timg vu. Dd la 

each him hidu dd tidt kiem thdi gian, tidn bae, 

cdng siie ciia tham phan, duang sy va nhirng 

ngudi cd lidn quan. 

- Hai: Bh ed the ra dugc mdt quyet dinh 

ehinh xae va hgp ly thi cae tham phan phai chu 

y nghien eiiu cae tuydn tap an Id. Tire la Tham 

phan sir dung eae tuyen tap an le dd nghidn cim 

sau do dua ra mdt quydt dinh hpp tinh hgp ly 

vdi do chinh xac cao nhat khi tham gia xet xii 

vu an tranh chap trong kinh doanh vd hgp ddng 

tin dung. 

- Ba: An Id se lam cho qua trinh tranh tung 

tai tda an trd ndn ed hidu qua va hap dan ban. 

Chiing ta ed the de dang nhan thay, gia tri 

thuc eiia van dd la d chd, phai tuan theo an Id dd 

ban ehd sy tiiy tidn va tidu cue trong qua trinh 

xet xir. Se lam tang uy tin cua tham phan va tda 

an cac cap, tang sy tdn nghidm eua ban an hay 

quydt djnh da ed hieu lye thi hanh, thiie day su 

edng bing ciia tham phan. Tham phan cd dpng 

luc dd thyc sy nang cao trinh do, khi phai tim 

hieu, nghidn euu cac ban an tidn Id. Tue la hp 

phai nghidn euu khoa hgc phap ly that su dd eo 

thd nhan dinh va giai quydt nhiing ban an co 

nhidu yeu td mdi. 

An le so 08/2016/AL ve vu an kinh doanh, thuang mai "tranh chip ve hgp ddng tin dung" 
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Bdn dn 923/2017/DS-ST ngay 14/09/2017 

thupc thim quydn giai quydt ctia Tda an nhan 

dan huy$n (quan), thanh phd Hd Chi Minh, ngoai 

nhiing can eii nhu quy dinh Khodn 3 Diiu 26, 

diim a Khodn 1 Dieu 35, diim a Khodn I Dieu 

39, Khodn 3 Dieu 228. Diiu 147, Khodn I Diiu 

273 cua Bp ludt To tung ddn su ndm 2015; Dieu 

91, Diiu 95 Ludt Cdc td chiec tin dung 2010; 

Diiu 26 Lugt Thi hdnh dn ddn su; Khodn 2 Dieu 

27 Phdp linh dn phi, le phi Tod dn ndm 2009 

cuaUy ban thudng vu Quoc Hpi. Cdc thdm phdn 

Toa dn nhdn ddn Quan P da cdn cu vdo An le 

so 08/2016/AL duac Hpi dong Thdm phdn Tda 

dn nhdn ddn toi cao thong qua ngdy 17/8/2016 

de tuyen xii: 

/ / Chdp nhdn todn bp yeu cdu khoi kiin cua 

nguyin dan: 

- Bude dng Ld Pham Dinh Q phai thanh 

toan cho Ngan hang thuang mai cd phan T tdng 

sd tidn ng goc va lai tinh ddn ngay 14/9/2017 

la 40.150.644 (bdn muai trieu mdt tram nam 

muoi ngan sau tram bdn muoi bdn) ddng, trong 

do tidn ng gde la 19.409.840 ddng, tidn lai qua 

han la 20.740.804 ddng. 

- Kd tir ngay tidp theo cua ngay xet xir sa 

tham, dng Q edn phai tidp tue chiu khoan tidn lai 

qua han ciia sd tien ng gde ehua thanh toan, theo 

miic lai suat ma cac bdn da thda thuan trong hgp 

ddng cho den khi thanh toan xong khoan np gde 

nay. Trudng hgp trong hgp ddng tin dung, eae 

ben c6 thda thuan ve vide didu ehinh lai suat eho 

vay theo timg thdi ky eiia Ngan hang eho vay 

thi lai suat ma dng Q phai tidp tyc thanh toan 

cho Ngan hang cho vay theo quydt dinh ciia Tda 

an cung se dupe didu chinh cho phu hgp vdi sy 

dieu ehinh lai suat ciia Ngan hang cho vay. 

Thdi ban thi hanh: Thi hanh mdt lan ngay 

sau khi an cd hidu luc phap luat, thi hanh tai co 

quan Thi hanh an dan sy cd tham quydn. 

2/ Ve dn phi: 

- Ong Ld Pham Dinh Q phai chiu an phi so 

thim la 2.007.532 (Hai trieu khdng tram le bay 

ngan nam tram ba muai hai) ddng, nop tai Chi 

cue Thi hanh an dan sy quan Phii Nhuan, Thanh 

phd Hd Chi Minh. 

- Tra lai cho Ngan hang thuang mai ed phin T 

sd tidn tam ung an phi dan sy so thim la 827.000 

(Tam tram hai muai bay ngan) ddng theo Bien 

lai thu tidn sd 0008852 ngay 08/11/2016 eua Chi 

eye thi hanh an dan sy quan Phii Nhuan. 

Trudng hgp ban an, quydt djnh dupe thi 

hanh theo quy djnh tai Dieu 2 Luat thi hanh 

an dan sy thi ngudi dupe thi hanh an dan sy, 

ngudi phai thi hanh an dan sy ed quydn thoa 

thuan thi hanh an, quydn ydu ciu thi hanh an, 

ty nguyen thi hanh an hoac bj eudng chd thi 

hanh an theo quy djnh tai cae Didu 6, 7 , 7a, 7b 

va 9 Luat thi hanh an dan sy; thdi bidu thi hanh 

an dugc thuc hien theo quy djnh tai D 30 Luat 

thi hanh an dan su. 

Cac duong su cd quydn khang cao trong ban 

15 ngay kd tir ngay tuydn an. Duong sy vang 

mat tai phidn tda hoac khdng co mat khi tuydn 

an ma cd ly do ehinh dang thi thdi han khang 

cao tinh tir ngay nhan duge ban an hoac dugc 

tdng dat hgp Id 

• Thie tu, dn li gop phdn bdo dam khd ndng 

dy: dodn cua ngudi ddn vd suphdt trien cua nen 

kinh ti thi trudng 

Thue tidn cho thay, trong qua trinh dau tu 

hoat ddng kinh doanh thuang mai, eae ehii die 

tham gia vao giao djeh bang hpp ddng tin dung 

khdng thd tranh khdi nhiing riii ro, bit ddng, 

tranh chap ein phai giai quyet. Thdng qua ban 

an le da gdp phin thyc hien mdt nen tu phap 

phue vy ndn kinh td thj trudng that sy ehi khi ma 

mgi td chirc, ca nhan y thiic dupe nhu-ng riii ro, 

bit dong trong quan he kinh doanh se xay ra va 

se dugc giai quydt triet dd nhirng tranh chap dd 

thdng qua con dudng giai quydt ap dyng an Id. 

Ndi dung tdm t i t cua ban an Id so 08/2016/ 

AL kinh doanh, thuang mgi duac Hpi dong 

Thdm phdn Toa dn nhdn ddn toi cao thong qua 

ngdy 17/8/2016 la mdt minh chiing khang dinh 

an Id giiip tao ra su an toan phap ly cho cdng 

dan va sy dn djnh ciia xa hdi khi mpi hanh vi 
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cua cac thanh vidn trong xa hdi ddu dugc thyc 

hien trong khudn khd ling xir da duge xac lap 

nhu mpt tidn Id. "Tda an cip sa thim va Tda an 

cap phuc tham quydt dinh: "Ke tir ngay ban an 

cd hidu lye phap luat va ngudi dugc thi hanh 

an cd dan ydu eau thi hanh an, ngudi phai thi 

hanh an edn phai tra lai ddi vdi sd tien cham 

thi hanh an theo lai suat co ban do Ngan hang 

Nha nude edng bd tuong ling vdi thdi gian 

cham thi hanh an" eung la khdng diing. Ddi vdi 

eae khoan tidn vay eiia td ehiic Ngan hang, tin 

dung, ngoai khoan tidn ng gde, lai vay trong 

han, lai vay qua han, phi ma khach hang vay 

phai thanh toan cho ben cho vay theo hgp ddng 

tin dung tinh ddn ngay xet xir so tham, thi kd tir 

ngay tidp theo cua ngay xet xir sa tham khach 

hang vay cdn phai tidp tyc chju khoan tidn lai 

qua ban eua sd tidn ng gde chua thanh toan, 

theo mue lai suat ma cae bdn thda thuan trong 

hpp ddng cho den khi thanh toan xong khoan 

ng gde nay. Trudng hop trong hpp ddng tin 

dung, cac bdn cd thda thuan vd vide dieu chinh 

lai suit cho vay theo tirng thdi ky ciia Ngan 

hang cho vay thi lai suat ma khaeh hang vay 

phai tidp tue thanh toan eho Ngan hang eho vay 

theo quydt dinh cua Tda an ciing se duge didu 

chinh cho phii hgp vdi sy didu chinh lai suat 

eiia Ngan hang cho vay" '. 

Nhu vay, ndu luat phap dupe ap dung thdng 

nhat, ngudi dan cd kha nang dy doan duge luat 

phap se dugc ap dung nhu the nao ddi vdi cae 

hanh vi eua hg dd hg ty didu ehinh tdt nhat hanh 

vi eua minh giam thidu nhiing nii ro tranh chap 

trong qua trinh boat ddng kinh doanh nham muc 

dieh sinh Idi. Van dd cac td ehiie, ea nhan tranh 

dupe hanh vi vi pham phap luat va ydn tam tidn 

hanh cac boat ddng kinh doanh, thuang mai 

trong ddi song se gdp phan dn dinh ban trong 

thue tien boat dpng kinh td ndi chung va boat 

ddng xet xir ciia nganh tu phap ndi ridng. Tiie la 

CO quan tu phap se ludn dam bao xir ly giai quydt 

tranh chap bang an Id dd ngudi dan cd quydn ty 

do va manh dan thue hidn cac giao djeh vdi cac 

td chiic tin dung theo quy djnh eiia phap luat. 

Dd la nhiing v in dd hdt sire can thidt, ban an ap 

dung An Id tai Tda an nhan dan eip huyen trdn 

dja ban thanh phd Hd Chi Minh da lam dugc vai 

trd to Idn dd thdng qua vide cai each tu phap dd 

phat tridn xa hpi hai hda, phat tridn kinh td va 

dn djnh xa hdi, tao mdi trudng dau tu tdt, phuc 

vu die luc nhidm vu trpng tam phat trien kinh te 

qudc gia. 
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