
Phan tich cac che tai 
doi v6i hanh vi xam pham nhan hieu 

M G U Y I N L E THANH M [ N H ' 

LuSt Sd htfu tri tu$ dtfcfc Qudc h$i khoa XI, ky hpp thtf 8 thong qua ngay 
29/11/2005 va Lu^t siJa dd'i, b6' sung m6t sd'dilu cua Luat Sd hiJu tri tu§ Aiitfc 
Qud'c hdi khoa XII, ky hop thtf 5 thdng qua ngay 19/6/2009 da tao ctf sd phap 
ly thd'ng nhSft cho vi^c giai quyd't cac tranh chkp v l sof htfu tri tud, trong do co 
tranh chSp \ i quyln sd hffu cdng nghidp v l nhan hi$u t^i Vi$t Nam. Bai vid't 
t^p trung phSn tich, danh gia cac loai chd'tsii dd'i vtfi hanh vi xam pham nhan 
hi$u, ttf dd dtfa ra m$t sd* kid'n ngh} nhim hoan thi^n htfn ntfa nhu ciu thtfc 
tiln v l xi3: ly cac hanh vi vi pham quyln ddi vtfi nhan hi$u. 

THI/C JR^NG AP DUNG CAC 
LO^I CHE TAi D 6 | VC(I HANH VI 
XAM PHAM NHAN HIEU 

Khodn 16, Dieu 4, Ludt Sd hffu hi tiie 
nam 2005 quy dinh: "Nhdn hidu Id dau 
hieu dfing de phan biet hdng hod, dich 
vu cfia cac td chffe, ca nhan khac nhau". 
Theo dd, ve mat phap ly, bd't ky dau hidu 
nao cd kha ndng phan bidt hang hda, 
dich vu cua cdc to chffc, cd nhdn khac 
nhau dlu cd th i ttd thdnh nhan hidu. 

Cd th i hilu, nhan hidu la mdt chd' 
dinh ddc bidt cfia phdp ludt v l sd hffu 
tri tud ndi chung, ma cu th i hdn Id phdp 
luat v l sd hffu cdng nghidp. Ttfdng ttf 
nhtf sdng chd, gidi phdp hffu ich, kilu 
dang edng nghidp, bi mdt kinh doanh..., 
nhan hieu bao hdm ttong nd nhffng ndi 
dung y ttfdng sdng tao vd Id thanh qua 
lao ddng sang tao, uy tin kinh doanh cfia 
chu sd hffu nhan hidu dd. Viec cdc chfi 
the cd quyen sd hfltf edng nghidp dd'i 
vdi nhdn hieu ddng nghia vdi vide hp 
se cd mdt ttong cdc quyln ndng quan 
ttpng nhd't la dtfdc doc quyln khai thdc, 
sff dung dd'i vdi nhan hidu vd do v|ty thu 
dtfdc nhffng khodn ldi rd̂ t ldn trf quyen 
nang ndy. 

Tff nhfftig quyln idi kinh tdcd the ndi 
la rd̂ 't ldn va hdp din nhrf vdy, ngay cang 
xud't hidn nhilu hdn nhfltig hdnh vi xam 
pham quyln sd hu\i edng nghidp dd'i vdi 
nhdn hidu vd mffe dd tinh vi vd chuydn 
nghidp cang tdng theo thdi gian. Chlnh 
vi vay, vide ddt ra nhffng chd' tdi d l xff 

IJ nhiftig hdnh vi xdm pham ddn nhan hidu Id mpt nhu 
ciu thidt ye'u va khaeh quan ddi vdi he thd'ng phdp luat 
Vidt Nam. 

Thffc tdcho thd^y, Luat Sd hffu tti tud ndm 2005, sffa 
ddi bd sung ndm 2009 cfing ede vdn ban htfdng din thi 
hdnh da cd nhiftig quy dinh ve che tai cy thi hdn so vdi 
trrfdc ddy, nham bio vd nhan hidu cho chfi sd hffu va 
ddm bao stf canh ttanh ldnh manh ttong ITnh vtfc sd hffu 
tri tud, eu thi la: 

Cdn cd di xdc dink hdnh vi xdm phpm quyen sd 
hHu cong nghifp ddi vdi nhdn hifu 

Theo Nghi dinh sd 105/2006/ND-CP, ngdy 22/9/2006 
quy dinh chi tidt va hffdng din thi hdnh mdt sd dilu 
cfia Ludt Sd hflu tri tud ve bdo vd quyen sd hfltf tri 
tud va quan IJ nha nffde ve sd hffu tri tud, sau dd drfdc 
sffa ddi bd sung bdi Nghi dinh sd 119/ND-CP, ngay 
30/12/2010, tiii mdt hanh vi drfdc xem Id xdm pham 
quyen ddi vdi nhdn hidu ndi ridng vd dp dung cho 
ed nhiftig loai hanh vi xdm pham quyln sd hflu edng 
nghidp khde ndi chung drfde xem xet Id hanh vi eau 
thdnh dly dfi cde can erf khi: 

(i) Ddi ttfdng dtfde xem xet phai thuge pham vi ddi 
ttfdng dang dtfdc bdo hg quyen sd hffu cdng nghiep 
theo phap luat. Dieu nay cd nghia Id, cdc loai nhan 
hidu, nd'u mud'n dffdc xem xet la bi xdm pham vd ydu 
ciu dp dung chd' tdi d l xff IJ ddi vdi hdnh vi xdm pham 
nd, thi trffdc hdt nhdn hieu dd phai Id loai tdi san dd 
thrfc hidn ddng kJ bdo hd theo quy dinh v l thfi tue ludt 
dinh tai Ludt Sd hffu tti ttid nam 2009. Cu till Id td 
chffc, cd nhdn co quyen dang kJ nhan hidu dung eho 
hdng hod cfia minh san xuat hoac dich vu, md minh 
cung cap. Nhtf vay, cd thi th^y, viec ddng kJ bdo hd 
nhan hieu dtfdc xem xdt dtfdi gde do la "quyln", ddng 
nghTa vdi vide chfi sd hffu nhdn hieu khdng b^t bupc 
phdi thtfe hidn dilu ndy theo ludt dinh, ma ed stf Itfa 
chpn ddng kJ hoac khdng ddng kJ. 

'ThS., Trtfdng Dgi KQC C6ng nghiep TP. H6 Chf Minh 
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Tuy vdy, khi da dtfdc xem xfit la mdt dilu kien can 
de xac dinh nhan hidu dd dtfde phdp luat bdo hd vd tff 
dd mdi cd th i dp dung ede loai che tdi d l xff IJ hanh 
vi xdm pham quyln, ro rang vide dang ky bao hd nhan 
hidu la mdt viec lam can thiet ddi vdi chu sd hffu nhan 
hidu. Dd la mdt ttong nhiftig chffng eff quan ttpng vd 
ehfi thi ttanh chap khdng cd vdn b^ng bao hg se phai 
trf ehutig minh quyln hdp phap efia minh, mdt vide lam 
khd khd khdn ddi vdi chfi thi ttanh ehap, khi nhffng 
minh ehfitig vl sd hflU nhan hidu ttong san xuat va tieu 
thu Id rdt md nhat vd khdng cd tinh thuydt phuc cao. 

Ngodi ra, bdn canh eae loai nhdn hidu thdng thtfdng, 
mdt loai nhdn hidu ddc bidt, vi du nhrf nhdn hidu ndi 
tid'ng, thi vide bao hd khdng ehi ean erf tten ddn dang 
kJ bao hd, ma cdn nam d nhffng loai tdi Udu, minh 
chffng thi Men sff ndi tidng cfia nhan hidu theo cae 
tidu chi, ma Luat Sd hifti tri tud cung dd ed quy dinh 
rat cu thi . 

(ii) Cdc yd'u td cd'u thdnh nhdn hidu phdi nam ttong 
pham vi dtfdc bao hd tai Dieu 72 va khdng thudc cdc 
trrfdng hdp khdng drfdc bdo hp tai Dilu 73 cfia Ludt Sd 
hflXi tri tue nam 2005. Cu thi, cac dd'u hidu dtfdc bao 
hd nay Id: "dlu hidu nhin thdy dtfde dtfdi dang chff cai, 
trf ngff, hinh ve, hinh anh, k l cd hinh ba chiiu hoac srf 
kd't hdp ede yeu to' do, drfdc thi hidn bang mdt hode 
nhilu miu sdc". Cdc dd'u hidu khdng drfde bao ve chfi 
yd'u xuit phdt tff tinh cha't loai bd di tinh phdn bidt, tinh 
mdi cua nhan hidu do so vdi nhfltig dd'i trfdng dae biet, 
nhay cdm ttong xd hdi, nhtf gdy nhim ldn, trung... vdi 
ede bilu trfdng qude huy, qudc ky, cd, tdn cua cdc td 
chffc chlnh tti, xa hdi... 

(iii) Ngffdi thrfe hidn hdnh vi bi xem xfit khdng phdi 
Id ehfi the quyen sd hffu cdng nghidp dd'i vdi nhdn hidu 
vd khdng tiiudc cde ttffdng hdp dtfde phdp luat cho 
phfip sff dung nhan hidu. Can cff nay dtfdc dtfa ra bdi 
Id vl nguyen tac, thi chi cd chfi thi quyln ddi vdi nhdn 
hidu mdi cd ddc quyln khai thdc, sff dung. Nhff vdy, tat 
cd nhffng chfi the edn lai khi cd hanh vi sff dung, dinh 
doat ede ddi ttfdng sd hffu quyln efia nhdn hidu mdt 
edeh ttdi phdp ludt, khdng thude cdc trtfdng hdp loai 
trrf cua phdp ludt, thi se bi xem xet la cd can cff de xae 
dinh hdnh vi xdm pham quyen sd hflli cdng nghiep. 

(iv) Hanh vi xam pham phdi xdy ra tai Vidt Nam. 
Cdn eff nay la do dac dilm v l pham vi dp dung cfia 
Ludt Sd hu\i tti tud nam 2005. 

Nhff vay, tong hdp cdc can eff k l tten, tde gid eho 
r^ng, Ludt Sd hffu tri tue da ed ban xae dinh dffdc 
ehuan xde vd rd rang nhutig hanh vi dffdc xem la vi 
pham phap ludt. Nhffng can eff nay rd't quan ttpng ttong 
vide tao dieu kidn thudn ldi hdn cho viee bao vd hidu 
qua quyen vd ldi Ieh hdp phdp cfia chfi thi quyln, gifip 
cho vide dp dung ede chd tdi ldn hanh vi xdm pham 
dtfdc minh bach vd cdng bang hdn. 

Cdc lopi chi'tdi dexvl ly hdnh vi xdm pham quyen 
sd hiht cdng ngkiip dd'i vdi nhdn hifu 

Vide quy dinh cu the vl nhffng hdnh vi ndo dtfdc 
xem Id hanh vi xdm pham quyln dd'i vdi nhdn hidu, 
ngoai nhffng can cff da neu trdn, edn dffdc din chieu 

ttong khodn 1 Dilu 129, Luat Sd hffu tti 
tud nam 2005. Trong pham vi bdi viet, 
tdc gia se khdng tdp dimg phan tich sau 
vdo nhfltig quy dirfii nay, ma se htfdng 
ddn phdn tich ehi tid't hdn vl cdc loai 
chd tai hidn nay Luat Sd hffu tti tue nam 
2005 sff dung de xff IJ hanh vi xdm pham 
quyen ddi vdi nhan hieu. 

Theo quy dinh hidn hdnh, Ludt Sd 
hffu tri tud ndm 2005 khdng cd nhffng 
quy dinh rieng ve vide bdo ve ttoig loai 
ddi ttfdng efia quyln sd hfltf cdng nghidp, 
ma tat cd dd'i trfdng sd hOtf ndy drfdc quy 
dinh ehung ttong phin thff V v l Bao vd 
quyln sd hflti tri tud ndi ehung. Theo 
phan ndy, ta't cd cae loai quyen sd hflu tri 
tud ndi ehung, ttong do, bao gdm: quyen 
tdc gia, ede quyen lien quan dd'n quyen 
tdc gid, quyen sd hffu cdng nghidp... do 
vdy, bao gdm cd quyln ddi vdi nhdn 
hidu, cd the dffdc Iffa chpn each thrfe bao 
vd bdi chu thi quyln b^ng bien phdp tff 
bdo vd (Dilu 198, Luat Sd hffu tii hid 
ndm 2005), hoac ydu elu ed quan nha 
nffdc cd thim quyln bao ve (Dieu 198 
ddn Dilu 201 Ludt nay). Cdch tiiffc trf 
bao vd se tuy thupc vao tiftig chu thi sd 
hffu quyen, ndn tdc gia se chi tdp trung 
vdo bidn phdp bao vd quyln eho chfi sd 
hflu bang sff can thiep trf phia cd quan 
nha nffdc cd tham quyln. 

Biin phdp ddn sU 
Theo quy dinh hidn hdnh tai Dieu 202 

cfia Lu$t Sd hflu tri me 2005, nhflng bidn 
phdp ddn sff nay, bao gdm: bude ehd̂ m 
dfit hdnh vi xdm pham; budc xin loi, cai 
chlnh edng khai; bude thtfe hidn nghTa vu 
dan srf; bupc bdi thtfdng thiet hai; bupc 
tidu huy, phan phdi hoac dtfa vdo su" 
dung khdng nhdm muc dich thtfdng mai 
ddi vdi hdng hod, nguydn lieu, vat Udu 
va phtfdng tidn drfde sff dung chfi yd'u 
de san xuat, kinh doanh hang hod xam 
pham quyen sd hflu tri tue... 

Theo chu quan cfia tdc gid, ttong sd 
cdc bidn phdp dan sff, ma Ludt dffa ra 
nhff ttdn, bidn phdp budc chdm dfft hdnh 
vi xam pham va budc bdi thrfdng thiet 
hai Id cac bien phdp mang tinh kha di 
va thudn ldi nhat cho ehu sd hffu quyen 
bi xam pham, xu^t phdt tff tinh ch^t efia 
nhffng loai che tdi nay. Ddn cff mpt vu 
vide ttanh ch^p v l nhan hidu cua nam 
2019 vrfa qua, theo hd sd vu ttanh ehap 
thrfdng mai, ngdy 25/8/2008, nguyen 
ddn Cdng ty TNHH Thffdng mai vd San 
xud̂ t Ddng Phrfdng drfde Cue Sd hflu tri 
tud, Bp Khoa hpc vd Cdng nghd cap 
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gid'y chffng nh|ln dang kJ nhan hidu sd' 
107919 ddi vdi nhan hidu Asano. Ngay 
07/3/2014, bi ddn - Cdng ty C6 phan 
Didn tff Asanzo Viet Nam drfdc Cue Sd 
huti tri tud cd'p giay chfitig nhdn dang kJ 
nhan hidu sd'221067 ddi vdi nhdn hidu 
Asanzo. Tuy nhien, tten thtfe td Cdng 
ty Asanzo Vidt Nam lai sff dung nhan 
hidu Asanzo cd dau mde d eudi ttdn giao 
didn website Cdng ty va cde san phim 
dien tff do minh cung cap. Vu vide ttanh 
chd'p keo dai trong m0t khodng tiidi gian 
de sau dd, vdo nam 2019, Hdi ddng xdt 
xff phue thim xet thd'y, toa sd th^m gidi 
quydt vu dn phu hdp vdi quy dinh phdp 
ludt, ndn giff nguyen ban dn sd tham. Cu 
the la chd̂ m dut sff dung nhan hidu hinh 
Asanzo cd dau moc dan ttdn giao didn 
ttang web cd dia chi asanzo. com. vn, bilu 
hidn va cdc sdn phim thudc nhdm 7, 9, 
11 dang ltfu hanh ttdn thi trtfdng, xda bd 
nhan hidu da ddn trdn toan bd sdn phim 
thudc nhdm trdn dang ltfu hanh ttdn todn 
ldnh thd Viet Nam, ed ttach nhidm thanh 
todn cho Cdng ty Ddng Phrfdng sd tiln 
100 trieu ddng, bugc Asanzo Vidt Nam 
phdi xin l5i, c^i chlnh cdng khai ttdn 3 sd' 
lidn tid'p cfia Bdo Thanh nidn. 

Theo vu vide ndy, cd thd thd'y rang, 
cde yeu eau efia phia nguydn ddn bao 
gdm hiu hdt cdc che tai ddn srf nhrf dd 
dtfa ra tai Dieu 202, Ludt Sd hflu til tud 
ndm 2005. Tuy vdy, tdc gid vdn mudn 
nhd'n manh r^ng, bidn phdp budc chEfm 
dfit hdnh vi xdm pham vSn raang mOt 
t im quan ttpng vrfdt ttdi so vdi cdc che 
tdi bo sung cdn lai. Cin Irfu y ring, bidn 
phdp dan stf vSn ed till dtfde dp dung 

Nam 2019, 
Cong ty Asanzo 

da bi t6a ^n tuyen 
cham ddt sddung 

nhan hieu hinh Asanzo 
c6 dau moc dan 

do xam ph^m nh5n hifeu 
cfla c6ng ty Ichac 

ddng thdi vdi cdc bien phdp hdnh chinh ho§e hinh srf 
da dp dung ldn chinh hanh vi xam pham dd, tao tiiudn 
ldi hdn cho phia nguydn ddn cfia vu vide ttong vide bao 
vd quyln ldi cho minh. 

Bien phdp hdnh chinh 
Cae hinh thffc xff phat hanh ehinh dd'i vdi hanh vi 

xam pham quyln nhan hidu dffdc quy dinh eu th i tai 
Nghi dinh sd 99/2013/ND-CP,'ngay 29/8/2013 quy 
dinh vl xff phat hdnh ehinh dd'i vdi ITnh vrfc sd hfiti 
edng nghiep. Cu thi nhOtig loai chd'tdi chlnh ttong linh 
vffc ndy bao gdm: cdnh cdo va phat tiln, trong do ddi 
vdi bidn phdp phat tien, mrfc tiln phat eao nhd't len 
dd'n 250.000.000 ding (khoang 12.000 USD) (khodn 
12, Dilu 11). 

Trong khi dd, theo quy dinh cua Lu£it Sd huti tri tud 
Anh qudc (Intellectual property Act 2014), mdt hdnh 
vi xam pham den nhan hidu se bi phat giam giff tdi da 
dd'n 6 thang hoac/vd bi phat tiln ldn dd'n 50.000 bdng 
Anh (Pound), trfdng drfdng vdi khoang gin 1,5 ty ddng 
Vidt Nam. Qua dd dd dang thl'y drfde srf chdnh Idch d 
mffc dp phat tiln gifla hai he thdng ludt va cho chfing 
ta thay srf thid'u tinh ran de ttong ehd tdi xu* phat hdnh 
ehinh cua Lu^t Sd huti tri tue nam 2005. 

Ngoai ra, khi da thffc hien xff phat hanh chlnh, dd'i 
trfdng xdm pham nhdn hidu se khdng phai chiu bd't kJ 
chd' tdi hinh stf nao khde. Do dd, mac du che tai xff IJ 
da drfdc quy dinh rd't rd rdng tai cac vdn ban quy pham 
phdp ludt, nhtftig hidn nay, thtfc ttang xam pham nhan 
hidu vin phd bien. 

Bien pluxp hinh su 
Chd' tai hinh srf ludn la bien phap xff ly hanh vi vi 

pham nghiem khde nha't ttong bat ky linh \\ic nao va 
do vgy, bidn phdp hinh s\S di xff IJ hdnh vi xdm pham 
nhan hidu cung khdng phai la ngoai Id. D l dp dung 
loai ehd' tai ndy, can ddn chid'u can cff d l mdt hdnh vj 
cd'u tiidnh tpi pham tff Bd ludt Hinh srf nam 2015, sffa 
ddi bd sung ndm 2017. Thdng thrfdng, cac hdnh vi vi 
pham dd'i vdi nhan hieu dp dung bidn phap hinh si; Id 
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cdc hdnh vi ed tinh ehd't mffc do nguy hilm cao cho xa 
hdi tdi mffc bi coi Id tdi pham. Cde tgi pham tiiffdng 
thay trong ITnh vffc ndy bao gdm: Tdi san xuat, budn 
bdn hdng gid drfdc quy dinh tai Dieu 192, Bd ludt Hinh 
Sff nam 2015, sfi-a doi bd sung nam 2017; Tdi san xuat, 
budn ban hang gid Id Iffdng tiirfc, thffc phim, phu gia 
thffc pham quy dinh tai Dieu 193; Tdi budn bdn, san 
xuat hang gia Id thudc ehfla bdnh, thudc phdng benh 
quy dinh tai Dilu 194... 

Cd thi thiy ring, vide dp dung bien phdp hinh srf 
ludn Id bidn phdp hidu qud vd nghidm khac nhit ttong 
vide phdng ngffa, loai trff tdi pham. Tuy nhidn, dutig tff 
gde nhin thrfc td, hau hdt cdc vu viec Uen quan den xam 
pham quyen nhan hieu eho ddn nay dlu chi dffhg lai d 
mffc dd xff ly hdnh chinh, dan den viec dp dung hinh 
sff ttong Hnh vrfc ndy la tffdng ddi khd khan va thidu 
hidu qua. Ddi vdi bdn thdn nhfitig ehu thi quyln nhan 
hidu bi xdm pham, theo tam IJ thrfdng thay, dac biet 
Id phin nhilu cdc doanh nghidp Vidt Nam, deu mong 
mudn giai quydt vu vide drfdc nhanh ehdng, nhe nhdng, 
ttdnh phdi Udn quan ddn cac thfi tuc td tting, nhd't la td 
tung hinh sff tai toa dn, da phan nao ldm eho ede ehd tai 
Mnh srf ndi tten edng khd cd the kha thi hdn ttong vide 
dp dung. Nhfltig quy dinh ve hinh stf ddi vdi Unh vtfc sd 
hflu tri tud cung chi mdi dtfdc thay ddi gan day ttong Bd 
luat Hinh sif nam 2015, do do kinh nghidm efia cdc thim 
phdn, cung nhrf nhfltig vu dn xfit xff tten thrfc te gan nhrf 
Id ehrfa ed, gdy khd khdn hdn eho vide dp dung hinh srf. 

KET W^N VA KIEN NGHj 

Ddi vdi doanh nghiep 
- Ndn rd sodt l^i va thtic hidn vide trf bdo ve nhan 

hidu cfia minh dfing mffc dd hdn. Hidn nay, nhilu 
doanh nghidp vin xem nhe van de nay, dac biet Id viec 
dang kJ bdo hg nhan hidu, din dd'n tinh ttang "rait bd 
mdi lo ldm chudng", khi nhan hidu hi xam pham, thi 

khong cd minh chfitig bao hd de tff bao 
vd chinh minh tcudc cd quan nhd nrfdc cd 
tham quyln. 

- Doanh nghidp Viet Nam ndn tdn 
ttpng va thffc hidn nghidm ngdt van d l 
bdo hd nhdn hieu tai Viet Nam, eung nhff 
cd ttdn thdgidi. Hien nay, Vidt Nam da vd 
dang tham gia vd la thdnh vien cua nhieu 
hidp dinh song phffdng vd ca da phrfdng 
vl thrfdng mai vd sd huti tri tud. Vi the, 
vide ddm bdo tudn thfi phdp ludt v l nhan 
hidu khdng edn Id van d l qudc gia, rad da 
ttd thdnh mdt xu hrfdng todn elu. 

Ddi vdi Niid nudc 
- Cin rd sodt lai ede che tdi, ddc biet 

Id vide dp dung cdc chd tdi hdnh ehinh vd 
hinh srf. Vide thidu di tinh kha thi trong 
viec dp dung ehd tai hinh siJ, cung nhrf 
vide ehrfa tht̂ c st; nghiem khac ttong mffc 
dp xff phat cfia ehd tdi hanh ehinh, vl ldu 
ddi ed thi din den finh trang bi "nhdn" 
phdp ludt trf phia cac chu the xdm pham 
quyen. Do vdy, cin thay ddi thrfc ttang 
ndy edng sdm edng tdt mdi cd thi ngan 
chan drfdc srf gia tang sd Irfdng cdc vu vide 
xdm pham nhan hidu thdi gian gin ddy. 

- Day manh tuydn truyen, gido due 
phfi hdp ddi vdi edng ddng doanh nghidp 
vd cde thrfdng nhan ve phdp lu$t sd hflu 
tri tud ndi chung. Dilu nay c6 the gdp 
phan xay drfng mot sdn chdi sd hffU tri 
tud ndi chung va quyen sd huti edng 
nghiep vl nhdn hidu ndi ridng drfdc sdng 
tao, minh bach va vdn minh hdn, tff dd ed 
till din ddn thffc hidn mpt edeh nghiem 
tuc cdc bien phdp bdo vd quyln ddi vdi 
nhan hidu. G 
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