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VE TRACE NHIEM BOI THIIONG 
THIET HAI NGOAI HOP DONG 

DlTOfNG QUVNH HOA 

Chi djnh trdch nhî m bii thirdng thi^t h î ngoai hgrp ding quy 
djnh tai Bp ludt Ddn sy nam 2015 cd mpt so thay doi quan trpng so 
vdi Bp luat Dan sir nam 2005. IXiy nhiSn, trong thyc tien dp dyng 
m$t si quy dinh dd ddt ra van dl c4n sdm cd hudng dSn thong 
nh&t. Bdi vilt ndy phdn tich vl can cu' phdt sinh trach nhi^m bii 
thudng thi^t hai, nguyen tdc bii thirdng vd mirc bit thudng thift 
hai vl tinh thin... 

Tir khoa: Boi thudng thi^t hgi; Bp ludt Ddn su ndm 2015; trdch nhipm boi \ 
thudng thi^t hgi. i 
Nhdn bdi: 05/3/2020; bien tgp xong: 26/3/2020; duy^t bdi: 07/4/2020. j 

I. Can cir phdt sinh trdch nhî m boi 
thudng thif t hai ngodi hpp dong 

Trong ddi song ddn sy, ve nguyen tdc 
thi mdi ngudi cd the phdi chiu nii ro ddi 
vdi nhirng thi?t hai xdy ra trong ddi sdng. 
Tuy nhien, khi cd co sd quy trdch nhiem 
cho chii the khae ve thi^t bgi thi ngudi bj 
thipl hgi dupc bdi thudng. Song khdng 
phdi hdnh vi gay thipt hgi nao ciing lam 
phdt sinh trdch nhiem bdi thudng thiet hgi 
(TNBTTH) ngodi hpp ddng. Neu nhu dieu 
kipn ldm phat sinh TNBTTH trong hop 
ddng Id viec thyc hien khdng diing hoac vi 
phgm nghTa vy da dupc cdc ben thod thudn 
ttong hpp ddng thi dieu kien lam phat sinh 
TNBTTH ngodi hpp ddng thudng la hdnh 
vi trdi phdp ludt eiia mdl chii the gay Ihiet 

hgi cho ngudi khde ve tdi sdn, siic khod, 
tinh mgng, cac quyen nhdn thdn md trudc 
dd giii-a ngudi gdy thipt hai va ngudi bj 
thipt hgi khdng cd giao kit hpp ding. 
Hdnh vi gdy thiet hgi ngoai hpp ddng id 
hdnh vi trdi phdp ludt, xdm phgm din 
nhdm khdch the dupc phdp lugt bdo v?, 
gdy ra mpt thiet hgi thuc ti, cd thi xdc 
djnh dupc. Trong khi do, hanh vi vi phgm 
hpp ddng Id hdnh vi ttdi phap lugt, trong 
nhieu tmdng hpp chua gdy ra thiet hgi 
nhung trdch nhiem ddn su cua ben vi 
phgm hpp ddng van phdt sinh. Trong 
ttudng hpp ndy hdnh vi vi phgm hpp ddng 
la hdnh vi trdi phdp ludt, ngudi vi phgm 

" Vi$n Nhd nude vd Phdp lu$t. 
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hpp ddng cd ttdch nhiem bdi thudng'. 
Cdn cir phat sinh TNBTTH ngodi hpp 

dong phdi thod mdn 4 dieu kien Id: Cd hdnh 
vi trdi phdp lu|it; cd thiet hgi xay ra; cd mdi 
quan hp nhdn qud giua hdnh vi ttdi phdp 
lugt vd thipt hgi xdy ra; ngudi gdy thiet bgi 
cd loi. 

Thir nhdt, hanh vi ttdi phap ludt. Theo 
khodn 1 Diiu 584 Bp ludt Dan sy (BLDS) 
ndm 2015: "Ngirdi ndo co hdnh vi xdm 
phgm tinh mgng, sire khde, danh dir, nhdn 
phdm, uy tin, tdi sdn. quyen, Ipri ich hpp 
phdp khde eda ngirdi khde md gdy thi^t hgi 
thi phdi boi thudng, trir tnrdng hop Bp lugt 
ndy, lugt khde co lien quan quy dinh 
khde". Vdi quy djnh nay, TNBTTH chi 
phdt sinh khi cd viec "xdm pham tinh 
mgng, siic khde, danh dy, nhan phdm, uy 
tin, tdi sdn, quyin, loi ich hpp phap khde 
cua ngudi khde md gay thipt hgi". 

Thir hai, cd thi|t hgi xdy ra. Niu nhu 
tiong ttdch nhipm hinh sy, hdnh vi ttdi 
phdp ludt nghiem trpng hay it nghiem ttpng 
deu cd the cho phep Tod dn nhan danh Nha 
nude triing phgt ngudi cd hdnh vi ttdi phap 
lu§t ngay cd khi khdng cd thiet hai xdy ra. 
Ngupe lgi, ttong TNBTTH ngoai hpp 
ddng, niu khdng ed thiet hgi xdy ra thi eho 
du hdnh vi ttdi phdp lugt dupc coi la 
nghiem ttpng thi ngudi cd hdnh vi ttdi phdp 
lugt vdn khdng phdi bdi thudng thiet hgi. 
Mgc du thipt bgi Id dieu kien cdn de lam 
phdt sinh TNBTTH ngodi hpp ddng nhung 
chi bdn than sy ton tai ciia thiet hgi thdi thi 
chua dii ma thipt bgi dd phai thod man dieu 

kien nhdt dinh, cu the la tiiiet hgi dd la do 
cd sy xdm pham den tinh mang, siie khoe, 
danh du, nhan phdm, uy tin, tdi sdn, quyen 
va Ipi ich hpp phdp khae cua chii the. Niu 
thiet hgi phdt sinh tu viec tdc dpng din 
nhiing Ipi icb khdng hpp phdp thi se khdng 
lam phdt sinh TNBTTH. 

Nhu vay, cd the thdy rdng thipt bgi dupc 
xem la dieu kien tien quyel, neu khdng cd 
tiiiet hai thi se khdng phdt sinh TNBTTH. 
Vay thipt hai Id gi? Cho den nay chua cd 
van bdn ndo djnh nghTa. Cd y kiin cho rdng 
thiet hgi Id sy thay ddi biin thien theo chieu 
xau di cua tdi sdn, cua cae gid tri nhdn thdn 
do phdp ludt bdo ve ,̂ hay thi?t hgi chinh la 
sy giam siit vi Ipi ich vat chat cua ngudi bi 
thiel hai md hp da ed hoac sy mdt mdt Ipi 
ich vat chdt ma chdc chdn hp se cd. Thipt 
hai phdi xdc dinh dupc tten co sd khdch 
quan, do vay khi xdc djnh thi?t hgi phdi dgt 
thiet hgi dd trong mdi quan h? ve mat 
khdng gian vd thdi gian eua thipl hai. Ddi 
vdi cimg mpt logi tdi san khi bj gay thi?t 
hgi tai nhiing khdng gian, thdi gian khde 
nhau thi ngudi gay thiet hai phdi bdi 
thudng d miic do tuong iing vdi khdng 
gian vd thdi gian lien quan den thiet hgi 
ciing cd sy khde nhau. Trach nhiem bdi 
tiiudng thiet hai chi phdt sinh khi cd su 
thiet hgi vi tdi sdn (vat chdt) hoac sy thiet 
hai vi tinh thdn. Sy thiet hai vi vat chdt la 
sy mdt mdt hoac giam siit vi mpt Ipi ich vat 
chdt dupe phdp lugt bdo ve; thi?t hai vi tdi 
sdn ed thi tmh todn dupc thanh mpt sd tien 
nhdt djnh. Thiet hai vi tinh thdn dupc hiiu 
la do tmh mang, sire khde, nhdn phdm. 

1. PhOng Trung T îp (2017), Lugt ddn syr Viet Nam 
(Binh gidi vd dp dgng) - Trdch nhiem boi thirong thi^l 
hgi ngodi App ddng. Sdch chuyen khdo, Nxb. Cong an 
nh&n d§n, tr.6. 

2. Nguyin Xuan Quang. Le NSt, Nguyen H6 Bich 
H^ng (2007/ Lugl ddn s^r Viet Nam. Nxb. D?i hpc Quoc 
gia, tr. 471 
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danh dy, uy tin bi xdm phgm ma ngudi bj 
thiel hgi phdi chju dau thuong, budn phien, 
mdl mdt v e tinb edm, gidm siii hoac mdl u\ 
tin, tin nhipm, Idng tin... va can phai dupc 
bdi thudng mpt khoan lien bu dap tdn thdt 
md hp phdi chju. Tren thyc te. viee chdp 
nhan bdi thudng thiet hgi ve linh thdn 
khdng duong nhien nhu bdi Ihudng lhi|t 
hai vat chat. CJ Phdp, lien quan den vipc boi 
thudng ton that ve tinh thdn. do khdng cd 
vdn bdn nen ban ddu Tod dn khdng chdp 
nhgn vi bdi thudng thiet hgi dupc tinh bang 
lien nen khdng tuong irng vdi tdn thdt ve 
tinh thdn. Tuy nhien. dn lp Phdp ngay nay 
theo hudng chdp nhgn bdi thudng tdn ihdt 
ve tinh thdn. Hp quan niem rang lien khdng 
the xod bd dupc nhirng thipt hgi, tdn that ve 
tinh thdn nhung nd cung phan ndo thod 
man ngudi bj hai vd Id mpt loai ehe tdi cho 
ngudi gdy thipt hgi'. 

Xci ve m l̂ ly lugn. de biet cd thiet hgi 
hay khdng can phdi dya vdo hodn canh eu 
the. Cdn so sdnh giira hai hodn cdnh Id cd 
sy xdm phgm vd khdng cd sy xdm phgm thi 
se nhu the ndo? Neu thipl hgi trong hoan 
cdnh khdng cd sy xam phgm md nhd hon 
thi?t hgi ttong hodn cdnh khi ed su xdm 
phgm thi rd rdng Id ngudi bj xdm phgm cd 
thiel hgi xdy ra. Tuy nhien, tten thye te ibi 
vî c xae djnh thiet hgi khdng phai liic nao 
ciing don gidn nhu vay. 

De biet dupe cd tdn tai thiet hgi hay 
khdng, ngudi cd yeu cdu bdi thudng phdi 
chju trdch nhiem cung cdp chiing cii chiing 
minh cho yeu cau ciia minh. Cae Tod dn 
tten thye le ciing xu ly nhu vay, neu ngudi 

3 Do \ in D n̂, Lugl boi ihudng thiet hgi ngodi hgp 
ddng yiet Nam - Bdn dn vd binh lugn dn. t^p I, Nxb 
Hdng Due • Hpi Luijt gia Vi?i Nam. tr SO 

yeu cdu bdi thudng khdng chiing minh 
dupc thiet hgi thi se khdng dii co sd de 
dupc chap nhgn. Viec bupc ngudi yeu cdu 
bdi thudng thiet hai phdi chiing minh sy 
tdn tai ciia thiet bai \a niu ngudi ndy 
khdng chiing minh dupc thiet hgi thi Tod 
an se bdc yen cau. Theo Nghi quyet sd 
03/2006/NQ-HDTP eua Hdi ddng Thdm 
phdn Tda dn nhan ddn tdi eao thi "ngudi bj 
thiet hgi yeu cdu bdi thudng thipt hgi phdi 
neu rd tiing khodn thiet hai thyc ti da xdy 
ra, miic yeu eau bdi thudng va phdi ed 
nhiing chiing tii hoac gidy bien nhgn hpp lp 
\ i cdc khodn chi phi hpp ly, vi thu nhgp 
ciia ngudi hi thipt hai". 

Tuy nhien, can cir de xdc djnh nhiing 
thiet hai ve tinh tiidn ihi luc ndo cilng phire 
tgp vi tinh thdn tdn tgi d dgng vd hinh, 
khdng phdi Id vat chdt. Diiu 614 BLDS 
nam 1995 quy dinh: "Tuy timg tmdng hpp, 
Tda an quyet djnh budc ngudi gdy thipt hgi 
do xam phgm tinh mang phdi bdi thudng 
mpt khoan tien bii dap tdn thdt vd tinh thdn 
cho nhiing ngudi thdn thich gdn giii nhdt 
cue nan nhdn". Tuong ty nhu vay ddi vdi 
tmdng hpp xam pham sire khoe ngudi 
khae. Vdi cdc quy djnh tten vdn di bdi 
thudng thiet hai vl tdn thdt tinh thdn phy 
thupc vao Toa dn. Viee xdc djnh mdt khodn 
tien di budc ngudi gay thiet hai phdi bdi 
ihudrig cho ngudi thdn thich cua ngudi bj 
hai de bu ddp tinh thdn cho hp hoan todn do 
toa an quyit dinh. Nhirng han chi nay da 
dupe khde phuc khi BLHS nam 2005 vd 
2015 ra ddi. 

Thu ba, mdi quan h? nhdn qud giira 
hdnh vi ttdi phdp ludt va thipt hai xdy ra. 
Dieu kien thir ba ldm phat sinh TNBTTH 
ngodi hpp ddng Id mdi quan hp nhdn qud 

, Tap chi 
3 8 I KIEM SAT_ / 5513/2020 



NGHIEN CUV - TRAO Ddl 

giira thipt bgi va hanh vi trdi phdp luat. 
Quan he nhdn qud Id mdi quan he khach 
quan cua bdn than cdc sy vat, nd tdn tai 
ngodi y mudn ciia con ngudi, khong phy 
thupe vdo vipc con ngudi cd nhdn thiic 
dupc hay khdng. Trong lii± vyc TNBTTH 
ngodi hpp dong, Lugt thuong mgi nam 
2019 da nhdn manh den tdm quan ttpng cua 
yiu td nhdn qud tai Dieu 303 ve can eii 
phdt sinh TNBTTH. Ludt ttdch nhipm bdi 
thudng ciia Nhd nude nam 2017 quy dinh 
tgi Dieu 7, Theo do, vipe xdc dinh ttdch 
nhipm bdi thudng cua nha nude phdi cd cae 
cdn cii sau ddy: Cd tiiiet hai thyc te do hanh 
vi ttdi phdp lugt eua ngudi thi hdnh cdng vy 
gdy ra ddi vdi ngudi bj thiet hgi. 

Mdi quan he nhan qua cd chirc nang 
gdn kit giiia hai yeu td cau thdnh 
TNBTTH. Quan he nhdn qud Id mpt diin 
biin ttong qua ttinh thupc ve mdt khodng 
thdi gian cy thi. Do vgy, hdnh vi dupc coi 
Id nguyen nhdn phai dien ra tmde ket qud, 
vd ngupe lai, ket qua phdi xdy ra sau hdnh 
vi ttdi phdp luat. Niu cd hanh vi trdi phap 
ludt vd thipt hai ma giua ehiing khdng cd 
mdi quan he nhan qua thi khdng Idm phdt 
sinh TNBTTH. 

Mdi quan he nhan qua la mpt can cii 
phdp ly rdt quan ttpng nen eau hdi dat ra la 
chiing minh sy tdn tgi cua quan he nhdn 
qud nay nhu the nao? Tren thyc te foa dn da 
dya vdo nhung chiing cii, tai lieu cd tiong 
hd so di xdc dinh mdi quan he nhan qud. 

Thu: tu, ngudi gay thiel hai cd Idi. Cho 
den nay van cdn nhidu quan diem khde 
nhau vi Idi. Cd quan diem eho rdng loi phdi 
dupe phdp ludt quy djnh tiirdc ve hinh thiic 
vd miic dp. Tai Diiu 364 BLDS nam 2015 
cd quy djnh vi hinh tiiire loi la loi cd y va 

Idi vd y. Yeu td Idi la yeu td khdng the 
thieu dupc ttong viec xdc TNBTTH ngoai 
hpp ddng, nd Id cdn cii de quy ttdch nhipm 
cho ngudi cd hdnh vi ttdi phdp ludt, ngudi 
cd loi phai bdi thudng thiet hgi. 

Tac gid ddng tinh vdi quan diem cho 
rdng Idi Id mpt ttong nhirng dieu kipn khdng 
the thieu tiong \ iec xdc djnh tideh nhipm 
ndi chung vd TNBTTH ndi rieng. Ldi phdn 
dnh nhan thiic, yeu td tdm ty tac dpng den 
hdnh vi ciia con ngudi, ma hdnh vi vi pham 
gdy ra thiet hgi la hdnh vi ciia con ngudi va 
hdnh vi do dupc the hien dudi mpt tiong hai 
hinh thirc Idi Id ldi cd y hoac Idi vd y. Do 
do, khi xdc djnh trdch nhipm boi tiiudng 
thiet hai cua cd nhdn thi cdn phdi xem xet 
nhdn thirc ciia ngudi thyc hipn hdnh vi vi 
phgm. Neu nhu ngudi gay thi^t hgi cd lol vd 
y vd thiel hgi dd qud Idn so vdi kha nang 
kinh ti cua minh thi ngudi ndy cd the dupc 
giam miic bdi thudng. Vipe giam miic bdi 
Ihudng nay Id do Tod an quyet djnh can cii 
vdo hoan cdnh thyc te ciia ngudi cd hdnh vi 
vi phgm chii khdng phdi Id miic gidm do 
phap ludt quy dinh vi hipn tai phdp ludt 
khdng cd bdt ky mot quy dinh ndo ve mirc 
gidm bdi ihudng chung. Ve nguyen tdc thi 
ngudi cd hdnh vi gay thiet hgi cd ldi cd y 
hay vd y thi deu phai bdi thudng todn bp 
thiet hai do minh gdy ra. 

Cho din nay, Ludt ihuong mai nam 
2019 (Diiu 303) vd Ludt trdch nhipm bdi 
thudng cua nha nude nam 2017 (Dieu 7) 
tiip tue khdng quy dinh ldi la mdt ttong 
nhirng can cii phat sinh TNBTTH. 

2. Nguyen tdc bii thudng thi?t hai 
ngodi hpp dong 

Theo Diiu 585 BLDS ndm 2015 thi 
thiet hai thyc ti phai dupe bdi thudng toan 

Tap chi I 
So 13/2020 V_KIF.\1 SAT I 39 



NGHIEN c m - TRAO D 6 I 

bp vd kjp tiidi. Cdc ben ed tiie thod thudn 
vi mirc bdi thudng, hinh thiic bdi thudng 
bdng liin, bdng hien \ at hoac thyc hien mdt 
cdng \ iec. phuong thirc bdi thudng mpt Idn 
hoac nhiiu Idn, ttir tiirdng hpp phap ludt cd 
quy dinh khde. 

Thiel hgi thyc t i phai dupc bdi tiiudng 
loan bp, cd nghia Id khi cd yeu cdu giai 
quyet boi thudng thiet hai do tdi sdn, sue 
khde. tinh mgng, danh dy. nhdn phdm, uy 
tin bj xam phgm,... phdi can cii vdo cac 
diiu ludt tuong iing cua BLDS nam 2015 
quy djnh ttong tmdng hpp cu the dd, thiet 
hgi bao gom nhimg khodn ndo vd thiet hai 
da xdy ra Id bao nhieu, miie dp Idi ciia cdc 
ben de bupc ngudi gdy thiet hgi phdi bdi 
thudng cdc khoan thi?i hgi tuong xiing dd. 
Tuy nhien, ttong mpt sd tmdng hpp, ngudi 
gdy thiet hgi khdng phdi bdi thudng loan bp 
thipt hai phdt sinh ttong tiiyc le vi ihiet hai 
phdt sinh Id ed sy lac dpng tir phia ngudi bj 
thi?l hgi. Phdp lugt tten the gidi cd sy khde 
nhau ve vai ttd ciia ngudi bj thi^t hgi ttong 
qud trinh lam phat sinh thipl hgi. 0 thdi cue 
thir nhdt ngudi gay thiel hgi vdn phai bdi 
tiiudng loan bp thiet hai trir khi ngudi bj 
thiel hgi cd loi nang. Thii hai, ngudi gdy 
thipt hgi dupc miin loan bp trach nhiem bdi 
ihudng trir tmdng hpp hp cd ldi cd y gay 
thi?l hgi. Nhin ehung vai ttd eiia ngudi bj 
thipt hgi dupc linh den khi xem xet giam 
mirc bdi thudng. 

Trong trudng hpp thiet hai hodn loan 
xuat phdt tir phia ngudi bj thiet bgi thi 
ngudi nay khdng dupc bdi thudng thiet hgi, 
khdng ai phdi bdi thudng cho hp (Dieu 617 
BLDS nam 2005). Van de ndy cung da 
dupc k i thira ttong BLDS nam 2015: 
Ngudi gay ihipt hai khdng phdi chju 

TNBTTH tiong midng hpp tfiipi hgi phdt 
sinh la do sy kien bdt khd khdng hoac hodn 
todn do loi ciia ben bi tiiipt hgi, tiii trudng 
hpp ed tiiod tiiudn khde hoge ludt cd quy 
djnh khde. Tuy nhien ttvdng hpp nay it xdy 
ra ttong thyc t i . Tren tiiyc t i cd nhieu 
tiudng hpp ngudi bj thiet hgi gdp mpt phan 
vdo vipe Idm phdt smh thiet hai vd do vgy 
ngudi hi thiet hai chi dupc bdi thudng mpt 
phdn Ihiet hgi phdt sinh ttong thyc ti"*. 
NghTa Id thiet hgi mpt phdn do ngudi bi 
thiet hai gay ra, cdn mdt phdn do loi ciia 
ngudi gdy thipt hai, nhu vgy, ngudi bj tbipt 
hai vdn dupc bdi thudng phdn thipt hai 
khdng phdi do ldi ciia minh va hp van phdi 
chju tidch nhiem tuong iing vdi miic dp iSi 
ciia minh. Trong tmdng hpp ndy, Tda dn 
cdn xae dinh ro miic dp ldi cua mdi ben de 
dn djnh trdch nhiem bdi thudng cho tuong 
xiing. Vi ngudi bj thipt hgi ciing cd ldi vd 
chinh yeu td ldi ciia bp Id can nguyen, dan 
den phdn img lieu cue ciia ben gay ra thiet 
hgi va hgu qud thyc te xdy ra, nhung hp lai 
Id ngudi bj thiet hai, do vay, hp phdi tu "bdi 
thudng" cho minh tuong iing vdi miie dp 
ldi dd. Tuy nhien, viec xdc djnh mirc dp ldi 
ciia ngudi gay thiet hgi ttong thye tidn gidi 
quyet dn khdng phdi dd, nhat Id vide phdn 
chia ti le thiet hai xdy ra ttong nhiing 
ttudng hpp "hdn hpp loi" nhu: Pham tpi 
thupc tmdng hop tinh thdn bi kich dpng do 
hdnh vi trdi phdp luat cua ngudi bi thiet bgi 
hoac ngudi khae gdy ra hoac thiet hai xdy 
ra thupc tmdng hpp ngudi gay tiiiet hai do 
vupt qud gidi hgn phdng ve ehinh dang. Bp 
lugt Ddn su khdng quy djnh mpt each ehi 

4 Xem Dik 617 BLDS nam 2005 va ichoan 4 Di6u 
585 BLDS nam 2015. 
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tiit vdn di xdc djnh ldi cua ngudi bj thiet 
hgi. Do vgy, vipe xdc djnh ldi ndy hodn 
loan phy thudc vdo viec ddnh gid ciia Tod 
an. Thyc te miic dp ldi ciia ngudi bj thiet 
hgi cdn phy thupc vdo hoan cdnh ey thi. 
Thyc tidn xet xu cdc Toa an hien nay cung 
chi xdc djnh miic dp ldi mpt each tuong ddi 
vd thdng thudng moi ben chiu 1/2 thipt hgi. 
Thiit nghT, edn cd hudng dan viec xdc dinh 
miic dp bdi thudng ttong tmdng hop cd loi 
hon hpp nhu teen. 

3. Thi^t hai vl tinh than 
Thipt hgi gom cd 02 logi la thiet hai ve 

vgt chit vd thipt hgi ve tinh than. Trong 
khi thi^t hgi vat chat la yeu td khach quan 
cd the dl ddng nhdn biet vd do ludng thi 
thipt hai vi tinh thdn lgi khd xdc djnh vd 
quy ddi thdnh gid tri kinh te, Tgi ede dieu 
590, 591, 592, 606, 607 ciia BLDS nam 
2015 da ddt ra mpt sd miic tedn ve thiet hgi 
tinh than trong nhung tmdng hpp cd sy 
xam phgm cdc gia tti nhdn thdn: Xdm 
phgm ve siic khde, tinh mang, danh dy, 
nhdn pham, uy tin, thi thi, md ma. Mot 
vdn dl chiing ta nen ddt ra dd la ttong 
tmdng hpp tai sdn bi xam phgm thi lieu cd 
tdn tgi thipt hgi vi tinh than hay khdng? 
Va tmdng hpp cd ton tai tdn that ve tinh 
thdn thi tdn thdt ndy cd dupc bdi thudng 
khdng? Cho din nay BLDS khdng cd quy 
dinh ndo quy dinh vi bdi thudng thiet hai 
vi tinh thdn do tai sdn bi xdm pham. Chi 
Ludt sd hihi tti tue thi cd 01 didu quy djnh 
vi thi?t hai do hdnh vi xdm pham quyin 
sd hiru tti tup thi cd quy djnh bdi thudng 
tdn thdt vl tinh thdn khi cd sy xam phgm 
tdi sd hiiu tri tue. Thyc tidn xet xii hien 
nay, cdc Tod an dang theo hudng la tdn 
thdt vl tinh thdn khi tai sdn bj xdm phgm 

thi khdng dupc bdi thudng. Tuy nhien, 
tren thuc te thi rd rdng la cd nhiiu tmdng 
hpp tdi sdn bj xdm phgm (md nhat Id 
nhirng tai sdn cd gid trj vl mat tinh thdn) 
cd the gay tdn thdt ve tinh thdn eho chii sd 
hihi, vd khi tdn tiidt vi tinh than ed tdn tgi 
thi phdp ludt edn quy djnh ngudi bj tdn 
thdt dupc bdi thudng. Cung edn phdi quy 
dinh them rang khong phdi bdt ky sy xdm 
phgm ve tai sdn ndo eung dupc bdi thudng 
tdn thdt tinh thdn ma tuy vdo timg tmdng 
hpp cu the de xdc djnh sy tdn tgi tdn that 
tinb thdn. 

Dieu 591 Bp luat Ddn sy ndm 2015 quy 
djnh "Ngudi chiu ttdch nhipm boi thudng 
ttong trudng hpp tinh mang ciia ngudi khae 
bj xdm pham phdi boi thudng thipt hgi theo 
quy dinh tgi khoan 1 Dieu ndy vd mpt 
khodn tiin khde de bu dap ton that vi tinh 
thdn cho nhirng ngudi thdn thich thupc 
hdng thira ke thii nhat ciia ngudi bj thiel 
hgi, niu khdng ed nhiing ngudi nay thi 
ngudi ma ngudi bj thiet hai da tryc tidp 
nudi dudng, ngudi da tryc tiep nudi dudng 
ngudi bi Uii?t hai dupc hudng khoan tiin 
ndy...". Bdng quy djnh nay, BLDS da gldl 
ban nhiing ngudi dupc bdi thudng tdn thdt 
vi tinh thdn bao gdm nhiing ngudi thupc 
hang thua ki thii nhdt. Cd nghTa Id khdng 
phdi ngudi ndo thudc hdng thiia ke thir nhdt 
cung duoc bdi thudng md chi ngudi thupc 
hdng thira ki thir nhat la ngudi gdn giii vdi 
ngudi bj hai thi mdi dupe hudng, bdi tten 
thue ti cd khdng it trudng hpp tuy Id con 
cua ngudi bj hgi (hang thira ke thir nhdt) 
nhung ngucri con ndy lai khdng phung 
dudng cha me, ddi xii te bac vdi cha mp 
nen khi cha me chit cd thi hp cung khdng 
cd tdn thit ve tinb thdn. 
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4. .Miic l>oi thirong thif t hai ve tinh than 
Trong trudng hpp siic khoe, danh du, 

nhdn phdm, uy tin bi xdm phgm thi miic 
bdi thudng bii dap Idn thdt ve linh than do 
cdc ben thod thudn; neu khdng thod thudn 
dupc thi: Miic ldi da eho mpt ngudi cd siic 
khde bj xdm pham khdng qud 50 lan miie 
luong CO sd; miic tdi da eho mpt ngudi cd 
tinh mgng bj xdm phgm khdng qud 100 
lan mirc luong co sd; mirc tdi da cho mpt 
ngudi cd danh dy, nhdn phdm, uy tin bj 
xdm phgm khdng qud 10 Idn mirc luong 
CO sd do Nhd nude quy djnh. Bd ludt Ddn 
sy hipn hdnh ehi dua ra miic bdi thudng 
toi da ciia mpt so Idn miic luong co sd do 
Nhd nude quy djnh, md khdng cd hudng 
dan chi tiet ve ca sd de xdc djnh mue bdi 
thudng. Tuy nhien, vipe chi dua ra miic 
ttdn se dan den su limg tiing, khdng thdng 
nhat khi xet xir ciia Tda dn ttong vide xae 
djnh miie dp thipt hgi vd miic bdi thudng 
tuong xiing. 

Khi siic khoe, danh dy, nhdn phdm, uy 
tin bj xdm phgm thi chinh ngudi bj xdm 
phgm se dupc bdi ihudng lhi?t hgi v i linh 
than. Nhung trong trudng hpp linh mgng 
bj xam pham, ngudi dupc bdi thudng 
thipt hgi ve tinh thdn lgi la nhiing ngudi 
thdn thich thupc bang thira ki thir nhdt 
ciia ngudi dd. Mpt vdn de dupc ddl ra la 
neu cd nhieu ngudi thdn thich thi mirc 
bdi thudng cd gidng nhu tmdng hpp chi 
cd duy nhdt mpt ngudi thdn thich hay 
khdng? Miic tdi da md BLDS quy dinh la 
tdi da eho mpt ngudi bj xdm phgm. Nhu 
vgy, miic bdi thudng nay khdng phy 
thupc vdo \ iec ngudi bj xam pham ed 
bao nhieu ngudi thdn thieh d hang thira 
kc thii nhdt. 
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Niu nhu cd nhiiu ngudi bj xdm pham 

v i dnh mang thi miic bdi thudng dupc 

xdc dinh nhu tiii nao? Vdn dh ndy eiing 

ehua cd quy djnh trong lugl ciing nhu 

chua cd hudng ddn thi hdnh. Cd quan 

diem cho rdng miic tdi da cho rapt ngudi 

hi xdm phgm la 100 Idn mii-c luong co sd. 

Vay n iu cd bao nhieu ngudi bi chet thi 

mire bdi thudng se Id 100 Idn mirc lucmg 

CO sd nhan vdi bdy nhieu ngudi. Quan 

diim thii hai cho rang, tdi da tong miic 

bdi thudng thiet bgi se khdng Idn hon 100 

Idn mirc luong co sd cho dii sd ngudi bj 

thiel hgi ve tinb mang la bao nhieu di 

chdng niia. Theo quan diem thii ba, can 

ddnh gid cy the cdn cii vdo viec ngudi bj 

thiet hai ve tinh mang ed vj tti, vai ttd 

quan trpng nhu the ndo ddi vdi gia dinh 

de dn djnh miie bdi thudng sao cho hpp 

Iy. Theo tdc gid, khi cdnh chua cd quy 

djnh ciia phdp ludt thi quan diem ndo neu 

tren ciing cd nhiing yeu td hpp ly. Vdn de 

la sy phil hpp, linh hogt trong tirag hodn 

canh cy the ma thdi. 

5. Mot so Idin nghi 

Thu nhdt, can cd nhan thiic mdt cdch 

nhdt quan rdng khdng hiiu trdch nhipm 

dan sy do hanh vi trdi phdp luat gdy ra thi 

khdng cdn xem xet din yiu td loi cua 

ngudi gdy ra thiet hgi. Do vay, y iu td 

nhdn thuc ciia cd nhdn gay thiet hai cdn 

phdi dupc xem xel d i xdc dinb trach 

nhi^m ciia ngudi dd trong vide bdi thudng 

thiet hgi. 

Thu hai, BLDS nam 2015 cd hieu Iyc 

thi hdnh tir 01/01/2017 nhung cho d in 

nay van chua cd nghj quyit hudng ddn v i 

vdn d i bdi thudng thipt hgi ngodi hpp 
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ddng. Chinh vi vay, can sdm ban hdnh 

nghj quyit hudng dan, ttong dd, cdn ed 

hudng ddn thipt hgi thyc td bao gdm 

nhihig khodn thipt hai nao; hudng ddn thi 

hdnh ddi vdi bdi thudng tdn that tinh thdn 

ttong tmdng hpp tinh mgng bj xdm phgm 

nhung ngudi gdy thipt hai cd thdi gian 

dupc cihi chiia tmde khi chdt va quy djnh 

ro ai la ngudi dupc nhan khodn bdi 

thudng phdt sinh khi ngudi bj thipt hai 

chua chet. 

Thu ba, ve miic bdi thudng thiet hai 

ngoai hpp ddng, nhu phdn tren da trinh 

bdy, hipn nay BLDS hipn hdnh chi dua ra 

miic boi thudng toi da ciia mdt sd Idn 

mirc luong co sd do Nhd nude quy djnh, 

ma khdng cd hudng dan ehi tiit v i co sd 

de xdc dinh muc bdi thudng. Vipe cbi 

dua ra miic ttdn bdi thudng ddn den sy 

lung tiing, khdng thdng nhat khi xet xu 

ciia Tda dn trong viee xdc djnh mirc dp 

thiet hai vd miic bdi thudng tuong xiing. 

Do vay, cdn cd hudng ddn cy the trong 

tmdng hpp nhieu ngudi cung gay thipt 

hai va phdi bdi thudng thi miic trdn nay 

la miic ttdn ciia mdt cd nhdn hay Id chung 

cho tat cd mpi ngudi; ddng thdi cdn cd 

budng dan chi tiet ve eo sd xdc djnh miic 

boi thudng de cac tod dp dyng dupc 

thdng nhat .n 

KINH NGHIEM... 

m£p theo trang 181 

"tam phyc", co tra ldi day du cac cau hoi 

ciia minh hay Ichoilg. Kiem sat vien phai 

lira chpn each sii dyng cau, tii ngan gon, 

trpng tam d§ hi6u. Moi Ichi hoi xong, 

KSV nen nit kinh nghiem bing each tir 

kiem tra lai xem qua trinh xet hoi co khi 

nao phai dimg l?i de giai thich nhiiu lan 

cho nguoi dupe hoi ve chinh npi dung 

cau hoi ma minh da dat ra hay khong. 

Neu de xay ra tinh trang nay, co nghia la 

each thiic dat cau hoi cua KSV chua dat 

yeu eau. 

Nhu vay, a moi vu an ma KSV tham 

gia xet hoi, cho du la thanh cong hay con 

thiju sot, han chS cung se la mpt bai hpc 

kinh nghi?m quy gia can dupc chinh 

KSV tu minh tich luy, diic ket Iji. Quan 

trpng hon ca, KSV phai tv thay dupc 

nhiing van de con han che, thieu sot eua 

ban than dS khSc phuc. Hoat dpng x6t hoi 

ciia KSV trong qua trinh thuc hanh quyen 

cong t5, kijm sat dieu tra, kiem sat xet 

xii cac vy an hinh sir la mpt trong cac 

hoat dpng can dupc nang len thanh "ky 

nang xet hoi" cila KSV. Do do, doi hoi 

cac KSV cin khong ngimg hpc tap, nang 

cao trinh dp nang lire chuyen mon nghipp 

vu. Ciing vol viec nam vixng cac quy 

dinh ciia phap luat, Kiem sat vien can 

phai trau d6i, ren luyen kha nang noi, kha 

nang iing xir, giao tiep; kha nang phan 

doan, dir kiSn tinh hu6ng; kha nang nhan 

biSt, doan dupc tam ly cua tpi pham eung 

nhu nhiing nguoi tham gia to tung khae... 

Co nhu vay moi dap irng dupc yeu cau, 

nhiem vu trong giai doan hien nay.D 
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