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CAN SVA BOI DIEV 369 - TOI KHONG TRVY CVV 
TRACK NHIEM HINH SV NGVOl CO TOI 

TRAN DINH HAI 

Khdng truy ciru trdch nhif m hinh sy ngirdi co tpi Id t$i pham xdm 
ph^m hoat d$ng tu* phdp, du^c quy dinh lan d4u trong B$ ludt Hinh 
sy ndm 1999. Day Id tpi danh cdn cd nhdn thtic chva thong nh^t v l 
m$t I^ lu^n, khd Ichdn trong vi$c phdt hi^n, xii I^ tren thyc ti. Sau l4n 
phdp diin hda B$ lu^t Hinh sy ndm 2015, mdc dii da cd nhmig siia 
ddi, bo sung nh^t d|nh, nhimg hi^u qua dp dyng chua cao, md nguySn 
nhdn chinh xu^t phdt tir ky thu^t lap phdp. 

Tir khoa: Khdng truy ciiu trdch nhiem hinh si^; nguoi co tpi; xdm phgm 

hogt dpng tuphdp. 

Nhgn bdi: 13/3/2020; bien tap xong: 26/3/2020; duyet bdi: 27/3/2020. 

Dieu 369 Bd lugt Hinh sy (BLHS) nam 
2015, sda ddi, bd sung nam 2017 (BLHS 
nam 2015), quy djnh ve Tpi khdng truy ciiu 
trdch nhi$m hinh su ngudi cd tdi nhu sau: 

1. Ngudi ndo ed thdm quyen md khdng 
truy cim trdch nhiem hinh su ngudi md 
minh biet rd la cd tdi, thi bj phgt tu tir 06 
thdng den 03 nam. 

2. Pham tpi thupc mpt trong cac trudng 
hpp sau day, thi bi phat tu tii 02 nam den 
07 ndm: 

a) Khdng truy eiiu trach nhiem hinh su 
ngudi thyc hien tpi phgm rat nghiem trpng; 

b) Ddi vdi 02 ngudi den 05 ngudi; 
c) Ngudi khdng bj truy ciiu trach nhipm 

hinh sy bd trdn hoac thyc hi?n hanh vi can 
trd dieu tra, truy td, xet xu hoac tiep tue 
thyc hipn tpi phgm it nghiem trpng hoac tpi 

phgm nghiem trpng; 

d) Dan din viec ngudi khdng bi truy 

ciiu trach nhiem hinh sy trd thii ngudi to 

gidc, bdo tin ve tdi phgm, ngudi bj hgi, 

nhdn ehiing; 

d) Gay dnh hudng xau den an ninh, trat 

tu, an toan xa hdi. 

3. Phgm tdi thudc mpt trong cac trudng 

hpp sau day, thi bi phgt tii tir 07 nam din 

12 nam: 

a) Ddi vdi 06 ngudi trd Ien; 

b) Khdng truy ciiu trach nhiem hinh sy 

ngudi phgm tpi xam pham an ninh qude 

gia hoac tdi khae la tpi phgm dde bi?t 

nghiem trpng; 

* r/jgc sT, Trudng Q^i hQC Kiem sat Hd N0i. 
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c) Ngudi khdng bj truy ciiu trdch nhiem 
hinh sy tiep tyc thuc hien tpi pham rdt 
nghiem trpng hoac tdi phgm dgc biet 
nghiem trpng; 

d) Ldm ngudi bj hai ty sat. 
4. Ngudi phgm tpi cdn bi edm dam 

nhiem chiic vy nhat dinh tir 01 nam den 
05 nam. 

So vdi BLHS nam 1999, quy dinh ciia 
BLHS ndm 2015 dd cd nhiing siia ddi, bd 
sung giup cho qua trinh dp dyng phdp lugt 
hi?u qud, chinh xdc hon. Tuy nhien, npi 
dung dieu ludt van cdn bpe Id mpt sd hgn 
che can tiep tyc nghien ciiu, cy the: 

1. Nhirng bat cdp trong quy djnh cua 
Oilu 369 

1.1. vi chu thi 
Do dieu lugt quy djnh "nguoi ndo co 

thdm quyen md khong truy ciru trdch 
nhi^m hinh su... " nen hien cdn y kien cho 
rdng chi nhirng ehii the cd quyen dua ra 
nhirng quyet dinh td tyng lien quan true 
tiep den viee khdi td, ket thiic diiu tra, dl 
nghj truy td, ky eao trgng... (nhu Thii 
trudng, Phd Thii trudng Co quan diiu tra 
(CQDT), Vien trudng, Phd Vien trudng 
Vipn kiem sdt nhdn dan) mdi ed thi la chii 
the ciia tpi phgm nay. Tuy nhien, thuc ti 
ehu the (vdi vai trd ngudi thyc hdnh) ciia 
tpi nay cd phgm vi rat rpng, bao gdm tdt 
ea cac cd nhdn cd tham quyen trong viec 
tiep nhdn. gidi quyet ngudn tin ve tdi 
pham; thdm quyen trong qua trinh diiu 
tra vd truy td Ipi pham, bdi viec cd y 
khdng gidi quyet hoge gidi quyet ngudn 
tin trdi phap ludt, tien hanh hoac tien hdnh 
khdng dimg cdc quy dinh ciia phdp lugl 
trong viec dieu tra, truy td vdi myc dich 
bd Ipt tpi pham. ngudi phgm tpi deu la 

Tap chi 
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hdnh vi khdng truy ciiu trdch nhi?m hlnh 
sy (TNHS) ngudi cd tpi. Vi vgy, chu the 
ciia tdi phgm nay bao gdm: Thu trudng, 
Phd Thu trudng CQDT, Diiu tra vien, edn 
bp diiu tra thupc CQDT cac cdp (CQDT 
chuyen trach ciia Cdng an nhdn dan, 
Quan dpi nhdn dan, Vien kiem sat nhan 
dan tdi cao) khi dupc giao nhi?m vy tham 
gia giai quy^t ngudn tin vl tpi phgm, dieu 
tra vy dn hinh sy; Vien trudng, Phd Vi?n 
trudng, Kiem sat vien, Kidm tra vien va 
cdn bp, cdng chiic khde thupc Vipn kiem 
sdt nhdn ddn, Vien kiem sdt qudn sy cac 
cap khi dupe phdn edng thyc hdnh quyen 
cdng td, kiem sat hoat dpng tu phdp. 

Ben cgnh do, theo quy dinh tgi Diiu 
164 Bp lugt Td tyng hinh sy (BLTTHS) 
vd Lugt td chiic CQDT hmh sy nam 2015, 
khi phdt hi?n hanh vi cd ddu fai$u tpi 
phgm trong ITnh vyc vd dia ban quan ly 
ciia minh thi cac co quan cua Bp dpi bien 
phdng, Hdi quan, Kiim ldm, lyc lupng 
Cdnh sdt bien, Kiem ngu cung cd thim 
quyen dieu tra ddi vdi cdc tpi it nghiem 
trpng va thdm quyen khdi td vu an ddi vdi 
tpi pham nghiem trpng. Do dd, cdc chii 
the cd thi phgm tdi khdng truy ciiu TNHS 
ngudi ed tpi edn cd cdn bd, cdng chiic cua 
cdc CO quan nay. 

Mat khde, theo quy djnh cua BLTTHS 
nam 2015 va Luat td chirc CQDT hinh 
sy, Iyc Iupng Cdng an xa, phudng, thi 
tran, Don Cdng an, Tram Cdng an khi 
tien hanh tiep nhan td gidc, tin bdo vi tpi 
pham, lap bien ban tiip nhdn, Idy Idi khai 
ban ddu, chuyin cdc tdi li?u, dd vat cd 
lien quan cho CQDT cd thdm quyin, bdt 
giir, tiep nhdn ngudi phgm tpi qua tang 
ngudi dang bj tmy na, thu giii, tgm gift 
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vii khi, hung khi va bdo quan tdi lieu, dd 
v^t, cd lien quan, Idp bien bdn bdt ngudi, 
bdo v§ hipn trudng, gidi ngudi bj bdt len 
CO quan Cdng an cd tham quyen (Diiu 
146 BLTTHS, Diiu 44 Lugt td chuc 
CQDT hinh sy)... md cd hanh vi cd y bd 
ipt tpi pham thi cung phdi ehju TNHS vi 
tpi ndy. 

Ngodi ra, cdc co quan khde trong Cdng 
an nhdn dan, Quan dpi nhdn ddn dupc giao 
nhi?m vy tien hdnh mdt so hogt ddng diiu 
tra trong idii ldm nhi?m vy, niu phat hien 
sy viec cd dau hieu tpi phgm thi cd quyin 
khdi to vy dn hinh sy, tiin hanh hogt ddng 
dieu tra ban dau va chuyen hd so vu an cho 
CQDT cd tham quyin. Do dd, chii thi cua 
tpi phgm cdn cd can bp, sT quan va cac chii 
thi khde trong Cdng an nhan dan, Qudn dpi 
nhan ddn. 

Doi vdi cdc chii thi khdng cd thdm 
quySn trong viec truy cim TNHS ma chi 
thyc hi$n chiic nang hd trp, bd trp cho 
hogt dpng to tyng nhu cdn bp ky thuat 
hinh sy, can bp bd trp tu phap, Giam djnh 
vien, cdn bp bdo v? hi$n trudng, thu kho 
vgt chumg, cdn bp thudc ca sd giam giii... 
khi cd nhung hanh vi vi phgm trong ITnh 
vyc cdng tac ciia minh thi khdng xii ly 
theo t0i danh nay ma tuy tung tnrdng hpp 
md bj xem xet xur ly ve cdc tdi xam pham 
hogt dpng tu phdp khae nhu tdi lam sai 
I?ch hd so vy an, tpi vi pham viee niem 
phong, ke bien tai sdn... 

Nhu vgy, de xdc dinh ehinh xdc ehii 
the ciia tOi nay ddi hdi phai cd su chinh 
sira trong cau tii ciia dieu ludt de ddm bdo 
tinh logic phdp ly va chat che ve ky thugt 
Igp phdp. 

1.2. Khd khdn trong vi^c xdc dfnh hdnh 
vi khdch quan trong cdu thdnh tpi phgm 

Hdnh vi khdng truy eiiu TNHS ngudi ed 
tpi xuat phat tir viec cd y dp dyng sai cdc 
can cii phdp ludt ve ndi dung va trinh ty, 
thu tyc td tung de ra cac quyit djnh, thyc 
hien hoac khdng thuc hien hdnh vi thupc 
thdm quyen nham myc dich khdng truy 
ciiu TNHS ngudi pham tpi. Tuy nhidn, 
hien nay van edn quan diem khae nhau 
trong viec xdc dinh hdnh vi khaeh quan ciia 
tdi phgm nay khi cho rdng dd Id nhiing 
hdnh vi lien quan tryc tiep den vi?c ra 
quyet dinh xdc nhgn mpt ngudi khdng 
phgm tpi (quyet dinh khdng khdi td vy dn, 
quyet dinh dinh chi vy an.,.). Nhiing 
ngudi theo quan diem ndy cho rdng, 
"nhiing hanh vi ndy (khdng truy ciiu 
TNHS ngudi cd tpi) cd the dudi dgng 
khdng hdnh dpng, thdng qua vi?c khdng 
lap cac van bdn quy ket TNHS cho ngudi 
cd tdi trong bdn ket lugn dieu tra hoac 
trong ban edo trang... hoac dudi dang hdnh 
ddng thdng qua viec lap ra cac van ban logi 
trir TNHS ebo ngudi cd tpi ra cdc quyet 
dinh dinh chi dieu tra, dinh chi vu an, bidt 
rd hdnh vi ciia ngudi pham tpi khdng thudc 
trudng hpp dupc miin TNHS nhimg van 
cd y mien TNHS hoac chuyen cho cdc eo 
quan ehiie nang de xii ly bang cdc bien 
phdp khde". Tac gia khdng hodn todn ddng 
tinh vdi quan diem nay, vi tren thyc te hanh 
vi khdch quan eiia tpi pham ndy phong phii 
hon rdt nhieu. Dde biet, ngoai hinh thire the 
hien bdng vdn bdn, tren thyc te, cdn cd cd 
hdnh vi phap ly cua eac chii the vdi mue 
dich bd Ipt tdi phgm, ngudi phgm tpi ciing 
thda man mat khach quan ciia cau thanh tpi 
pham, dd la mdt trong sd cac hanh vi sau: 

Tap chi I 
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Cdng an xd, phudng, thi trdn, Ddn Cdng 
an. Tram Cdng an, ngudi dupc giao nhiem 
vy tiin hdnh mpt sd hoat dpng dieu tra, 
Diiu tra vien eiia CQDT chuyen trdch 
trong Cdng an nhdn ddn, Quan dpi nhdn 
ddn, CQDT Vien kiim sdt nhan ddn tdi cao 
cd hdnh vi CO >' bd Ipt tpi pham trong hoat 
dpng giai quyet ngudn lin ve tdi phgm khr 
thyc hi?n nhi?m vy, quyen hgn dupc quy 
djnh trong BLTTHS va Ludt id chirc 
CQDT hinh sy. 

Thil trudng hoac Phd Thu trudng 
CQDT, CO quan dupc giao nhi?m vy tien 
hdnh mpt sd hogt dpng dieu tra ra quyet 
djnh khdng khdi to vy dn, khdng khdi td bj 
can, khdng kel lugn dieu tra vy an; ra quyel 
djnh tgm dtnh ehi hoge dinh chi dieu tra ddi 
vdi ngudi md minh biet rd Id cd tpi. 

Dieu tra vien khdng lap hd so vy dn. 
khdng tripu tap bj ean hoac cd trieu Igp 
nhung khdng lien hdnh hdi eung bj can vd 
nhiing ngudi tham gia td tyng khae; 
khdng quyit djnh dp gidi bj can; khdng 
thi hdnh l?nh bat, igm giir, tgm giam, 
khdm xet, thu giu. tgm giii; khdng liin 
hanh khdm nghipm hi?n trudng, kham 
nghi?m tir thi, ddi chat, nhgn dgng, thuc 
nghipm dieu tra; khdng lien hdnh cdc hoat 
dpng dieu tra theo sy phdn edng cua Thii 
trudng CQDT. 

Vien tnrdng, Phd Vi?n inrdng Vien 
kiem sat ra quyet djnh khdng khdi Id vu an, 
khdng ra quyet djnh khdi td bj can; ra qu\ it 
djnh tgm dinh chi hoac dinh ehi vy dn; 
quyit djnh khdng phye hdi dieu tra; quyit 
djnh khdng phe chudn cac quyet djnh eiia 
CQDT; khdng yeu cdu CQDT ihay ddi 
quyet dinh khdi td \y dn, khdi td bj can; 
khdng quyet djnh viec truy td. 

1 :ip thi 
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Kiem sat vien khdng kiem sdt \'i^e khdi 
td, khdng kiem sat cac hogt dpng dieu tra vd 
viec idp ho so vy an ciia CQDT; khdng de 
ra yeu cdu dieu tra; khdng tri?u tgp vd hdi 
cung bj can; khdng tripu tgp vd Idy Idi khai 
cua ngudi ldm chiing, ngudi bj hgi, nguyen 
dcm ddn sy, hi don dan sy, ngudi ed quyen 
Ipi, nghTa vy Hen quan din vy an; khdng 
kiem sat vipe bat, tgm giir, tgm giam, khdng 
tham gia phien tda; khdng dpe cao trgng, 
quyit djnh ciia Vî n kiem sdt lien quan den 
viec gidi quyet vy dn; khdng hdi, dua ra 
ehimg cii vd thyc hi?n vipc lugn tpi. 

Cdc hdnh vi tren ciia ngudi tien hdnh td 
tyng chi thda man tpi danh nay neu chiing 
deu nhdm myc dich de Ipt ngudi phgm tpi 
hoac de Ipt tpi phgm ma chii thi bill rd Id 
cd tpi. Ve mat hinh thiie, cdc hanh vi phgm 
tpi idn tgi d cd hai dang: Van ban (ra cdc 
quyet djnh de khdng truy ciiu TNHS) vd 
nhiing hdnh vi td lung nham myc dich 
khdng truy ciiu TNHS ngudi pham tpi. Cdc 
trudng hpp cdn lai khdng vdi myc dich bd 
lot tpi phgm, ngudi phgm tpi chi Id nhiing 
\'i phgm td tyng va trdch nhi?m dupe thyc 
hi?n theo cdc quy djnh phdp luat khae. Quy 
djnh nhu hien nay eua BLHS nam 2015 vi 
Tpi khdng truy eiiu TNHS ngudi ed tpi se 
gay ra each hiiu khdng ddy du vi hdnh vi 
khdch quan va he qua la ehinh tpi pham 
nay ciing la doi tupng de bj bd Ipt. 

Mpt vdn di khde edn ldm rd la Tpi 
khdng truy cim TNHS ngudi cd tdi se hoan 
thdnh vdo thdi diim nao? Day la npi dung 
rat quan trpng vi se lien quan din cac giai 
dogn thyc hi^n tpi pham, qua do anh hudng 
tnrc tiep din quyit djnh hinh phat khi xet 
xil ngudi phgm tpi. Niu chi can cii vdo cdu 
ehu cua dieu ludt thi cd thi hiiu tpi ndy cd 
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cdu thdnh hinh thiic, theo dd tpi pham hoan 
thdnh ngay tu thdi diem chii the cd hdnh vi 
khdng truy ciiu TNHS ngudi minh biet ro 
Id cd tpi, bdi trong can thanh tpi phgm 
khdng md ta ddu hipu hau qua. Theo tac 
gia, BLHS nam 2015 chi nen quy djnh day 
la tpi cd cdu thanh vgt chdt, tdi phgm hoan 
thdnh khi hgu qud xay ra, ndi each khde 
trong eau thanh tpi pham nen md td cd ddu 
hi?u hau qua dd la tpi phgm, ngudi pham 
tpi bi bd Ipt. Bdi thyc ti cd trudng hpp chii 
the da thyc hi$n cdc hdnh vi nham khdng 
truy ciiu TNHS ngudi cd tpi, nhung vdi 
dac thu hogt dpng to tyng niu thdi hgn de 
dieu tra, buy td, thgm chi thdi hieu truy cuu 
TNHS van cdn thi van cdn cdc eo che de 
kiem sodt va khae phuc hgu qud do. Hon 
niia, chi khi cd ket qud tir cac co ehe kiem 
sodt ndy thi vi^c chiing minh tpi pham mdi 
dii can cii. Vi dy: Thu trudng, Phd Thii 
trudng CQDT khdng dong y vdi de xuat 
eua Dieu tra vien ma quyet djnh theo 
hudng ban hanh quyet djnh khdi td; Vien 
kiem sat buy bd quyet djnh khdng khdi td 
cua CQDT va ra quyet djnh khdi td; Vien 
kiem sat tra hd so de dieu tra bd sung theo 
hudng truy ciiu TNHS ngudi cd tdi; Tda dn 
tra hd so de diiu tra bd sung cho Vien kiem 
sat theo hudng truy ciiu TNHS ngudi cd 
tpi... Trong trudng hpp nay, neu chii the cd 
tham quyen bi phdt hien va bj truy ciiu 
TNHS theo Diiu 369 BLHS nam 2015 thi 
dupc coi la phgm tpi d giai doan phgm tdi 
chua dgt (vdi ly do khach quan ngoai y 
mudn la do bi eac co quan cd thdm quyen 
phdt hi?n, xii ly qua do hdnh vi pham tpi 
khdng Ibuc hien dupc den cimg). Ciing 
chmh bdi tinh dac thu trong hoat dpng td 
tyng d giai dogn ndy md nhd lam luat quy 

dinh hinh phgt nhe hon so vdi mdt sd tpi 
phgm khde cd lien quan nhu Tpi tmy ciiu 
TNHS ngudi khdng cd tdi va Tpi lam sai 
lech hd so vu an, bdi vdi cdc tpi phgm ndy 
hgu qud ciia viec cd y bd Ipt ngudi phgm tdi 
se nghiem trpng hon. 

1.3, Bat cap trong dfnh tpi danh 
Quy dinh hien tgi dl dan den cdch hieu 

ngudi pham tpi dupc bd Ipt trong trudng 
hpp khdng bj ra quyet djnh khdi td bj can 
hoac cd quyet dinh dinh chi vdi can cii theo 
quy djnh eiia BLTTHS do la hdnh vi khdng 
cau thdnh tdi phgm. Vi dy: Trong qua trinh 
giai quyet vy dn, Dieu tra vien, Kiem sdt 
vien da cd tinh suy luan phien dipn vd dua 
ra quyet djnh, bao cdo, tham muu lanh dgo 
CQDT, Vien kiem sdt theo hudng hdnh vi 
eiia ddi tupng biet rd la cd tpi vao trudng 
hpp phdng ve chinh dang, hoge gdy thiet 
hgi trong tinh the cdp thiet hay do sy ki?n 
bat ngd nham loai trir vipe truy cim TNHS 
cho doi tupng pham tpi. Tuy nhien theo tdc 
gia, thyc te cdn cd mpt sd hdnh vi khde ma 
ket qua khdng phdi bang cac quyet dinh 
tren nhung van cdu thanh tpi khdng truy 
ciiu TNHS ngudi cd tpi, dd la: Dieu tra 
vien, Kiem sdt vien cd y van dung phdp 
luat hinh sy de truy cim TNHS ddi tupng 
theo mpt tdi phgm khde (cd thi la tpi ndng 
hay nh? hem tiiy theo dpng co ca nhdn) ma 
khdng tmy ciiu TNHS ddi vdi mdt tdi 
pham cu the dung phap ludt; hoac cd 
trudng hpp Dieu tra vien cd y van dyng 
sai phap luat hinh sy de xdc dinh eho ddi 
tupng pham tdi thude tmdng hop mien 
TNHS (nhu nr y mia chimg chdm diit viec 
pham tdi). Vi du: Biet rd la phgm tpi giet 
ngudi, nhung lgi tmy ciiu TNHS ve Tpi cd 
y gay thucmg tich; hay biit rd ddi tupng 
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phgm tpi giet ngudi, nhung lgi ket ludn 
hodn todn khdng diing tinh cbdl cua hdnh 
vi vd dp dyng tinh tiet tu y niia chiing 
cham diit vi$c pham tpi ddi vdi ngudi dd 
de dupe mien TNHS vi Tpi giit ngudi. 
Vdi gid thiit cd hai tmdng hpp neu tren 
chu thi diu ldm diing trinh tu, khdng cd 
hdnh vi ldm sai l?ch hd so vy dn. Tdc gid 
cho ring, Diiu tra vien, Kiem sdt vien dd 
van bj xem Id phgm tdi khdng truy eiiu 
TNHS ngudi ed tpi. Bdi vi, suy cho eung 
myc dich ciia ngudi dd cung nham bd Ipl 
tdi phgm vd ngudi phgm tpi, vi^c cd y lap 
lugn, dp dyng sai phdp lugt hinh sy ehi la 
thii dogn nham khdng tmy eiiu TNHS 
ngudi ed tpi. 

2. M$t so kiln nghj 
Tren co sd phdn tich, ehi ra nhiing ban 

ehi trong quy djnh eiia Dieu 369 BLHS 
ndm 2015 neu tren, tdc gid kien nghi siia 
dii mpt sd npi dung sau: 

Thir nhdt, cdn thdng nhat ve mat ly 
lugn khdi ni?m tmy ciiu TNHS, cd thi 
hiiu tmy cim TNHS Id hogt dpng ciia eo 
quan, ciia ngudi dupe phap ludt trao 
quyen thyc thi nhdm dgt ngudi bi linh 
nghi thyc hien tpi phgm tmde sy phdn xel 
ciia phdp lugt ve hdnh vi vd hgu qud do 
minh gdy ra. Thong qua hogt dpng tmy 
cuu TNHS, ngudi bi tinh nghi se phai ddi 
mdt vdi vi?c bj khdi td, diiu tra, tmy td, 
x6t xir theo quy djnh ciia phdp ludt. Cdc 
hogt dpng neu tren se la can cir de tra Idi 
cd tpi phain xdy ra hay khdng? ngudi bj 
tinh nghi cd pham tpi hay khdng? vd cdc 
van dl khde cd lien quan dupc quy djnh 
tgi Diiu 85 BLTTHS nam 2015. Vi vay, 
cdn thing nhdt each hieu tmy cim TNHS 
Id hdnh vi ciia ngudi ed thdm quyen theo 
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quy dinh ciia phdp lugt nhdm khdi id. dieu 
tra, tmy td, xet xir ngudi bj tinh nght da 
thuc hien tOi phgm de ddm bao hdnh vi 
phgm tpi vd tpi phgm dupe phat hien kjp 
thdi, xii ly nhanh chdng. cdng minh, 
khdng lam oan ngudi vd tpi, khdng bd Ipt 
tpi phgm. Didu ndy cung cd nghTa hogt 
dpng gidi quyit ngudn lin ve tpi phgm va 
kit qua gidi quyit bdng viec khdi td vy dn 
eiing Id hoat dpng tmy ciiu TNHS doi vdi 
tdi phgm, do dd hanh vi bd Ipt t^i phgm, 
ngudi pham tdi trong giai dogn ndy ciing 
thda man Id tpi pham theo quy dinh cua 
Diiu 369. 

Thu hai, siia ten Tpi khdng tmy ciiu 
TNHS ngudi cd tpi thdnh Tpi bd Ipt tpi 
pham, ngudi phgm tdi trong hogt dpng giai 
quyet ngudn lin ve tpi pham, dieu tra, tmy 
td. Trach nhiem cua co quan tien hanh to 
tyng la phdt hi?n, xii Iy hdnh vi phgm tpi vd 
tpi phgm. Vi vgy, vipc dua yeu td "tpi 
phgm" vao ten dieu ludt Id het siic cdn thiet, 
hdm chiia npi dung quy dinh nhipm vy ciia 
cdc eo quan neu tren khdng nhiing khdng 
dupc bd Ipt ngudi pham tdi ma cdn khdng 
dupc bd lot tdi phgm. Viee sira ddi ten diiu 
ludt cung ddng thdi tgo can cii phdp ly di 
xii Iy triet de hon nhung hdnh vi cd y vi 
phgm trong hogt dpng giai quyit ngudn tin 
ve tdi phgm nham myc dich khdng tmy eiiu 
TNHS ngudi phgm tdi. 

Ben canh dd, ten gpi diiu luat nhu hipn 
nay la chua that su chinh xdc, bdi vi rd 
rang viee mpt ngudi dupe coi la khdng bi 
tmy ciiu TNHS chi dung niu vy an khdng 
dupc khdi td, diiu dd ed nghia cung 
khdng thi cd viee diiu tra, tmy td tiip 
theo. Cdn trong cdc tmdng hpp khae, niu 
da khdi td, dieu tra va thdm ehi ca tmy td 
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rdi mdi cd quyet djnh dinh chi thi ro rdng 

ngudi dd da bj tmy ciiu TNHS. Viec vy dn 

phdi diing lai vi mpt ly do nao dd khiin 

cho mpt ngudi khdng phdi chiu TNHS 

khdng dong nghTa vdi viec cho hp dupc 

coi la chua tung bj tmy eiiu TNHS. Trong 

thyc te, mpt ngudi cd the dupc Tda dn 

tuyen khdng cd tdi nhung khdng the ndi 

ngudi dd chua timg bj tmy ciiu TNHS (vi 

tmde dd da bj khdi td, dieu tra, tmy td, xet 

xir). Vi vgy, vipc sira ddi ten dieu ludt Id 

hodn todn can thiet. 

Thvr ba, tgi khoan 1 ciia dieu ludt, ki in 

nghi siia cym tir "thdm quyen" thdnh 

"thdm quyen vd trdch nhi^m trong viec 

gidi quyet nguon tin ve tpi phgm, dieu tra, 

truy to " vd bd sung cym tu "ddn den tpi 

phgm, ngudi phgm tpi bi bo Ipt... " vdo ndi 

dung dieu ludt. Cach quy djnh tren se gidi 

quyet tript de cac vdn d i sau: (1) D i cao 

trdch nhipm ciia cdn bd co quan tu phdp 

trong vi$c chdng bd Ipt tpi phgm; (2) Loai 

tni dupc chu the la Thdm phan, Hdi thdm 

nhan dan; (3) Xdc djnh dupc ddy la tpi 

phgm xdy ra d giai dogn giai quyet ngudn 

tin ve tpi pham, dieu tra, tmy td; (4) Xdc 

djnh tpi pham hodn thanh khi tpi pham vd 

ngudi pham t^i chinh thiic dupc bd Ipt; 

(5) Khdng gdy vudng mac trong viec xdc 

djnh chii the (dgc bipt Id ngudi thyc hdnh) 

trong tpi pham nay do thdng thudng hay 

cd sy nham lan ngudi cd tham quyen phdi 

Id Thu tmdng, Phd Thu tnrdng cua don vj 

- nhiing ngudi cd thdm quyen ky cae quyet 

djnh to tyng quan trpng dnh hudng tryc 

tiep den ket qua gidi quyet vy an. Theo dd, 

chu the ciia tpi pham can phdi dupc hieu 

theo nghTa rpng, khdng chi Id nhiing ngudi 

diing dau trong ede co quan tien hdnh td 

tyng, md cdn ed the la nhan vien cdp dudi 
cd tham quyen trong viec liin hanh hogt 
dpng khdi td, dieu tra, tmy Id hay bdt cii 
ngudi cd nang lyc TNHS ndo ciing cd thi 
trd the chii the ciia tpi nay vdi tu cdch 
ngudi ddng phgm. 

Thu tu, sua cym tir "md minh biit ro Id 
CO tpi" thanh "md minh biet ro Id phgm 
tpi" de trdnh nhdm Idn. Bdi le phgm tdi Id 
viec thda man cdc dau hieu ciia tpi pham 
dupc quy djnh trong BLHS, trong khi dd 
mpt ngudi bi xem la "ed tpi" Id da bj Tda 
an tuyen bang bdn an ed hieu lyc phdp lugt. 

Thu ndm, bd sung ddu hipu djnh khung 
tang ngng TNHS "phgm tpi vi dpng co vu 
loi" vdo quy djnh cua diiu ludt. Ddc thu 
eua cac tpi xdm phgm boat dpng tu phdp 
ndi ehung va Tpi khdng truy ciiu TNHS 
ngudi cd tpi ndi rieng, la thdng thudng 
ngudi phgm tdi thyc hipn hanh vi nay lien 
quan den yeu td vy Ipi, nhgn hdi Id... 
Dpng eo ndy the hi?n sy loan tinh eua 
ngudi phgm tdi, su eoi thudng phdp ludt, 
miic dp quyet tam thye hien tpi phgm; qua 
dd ed the thay miic dp nguy hiem cua 
hdnh vi cao hon binh thudng. Vi vay, bd 
sung quy djnh tren nham nghiem trj ngudi 
pham tdi, tang cudng y thiic chap hanh 
phdp lugt cua cdc ehii the ed chiic trdch, 
thdm quyen, ndng cao trdch nhiem trong 
thyc thi cdng vu. 

Tu nhiing phdn tich tren, tac gid kien 
nghj sira ddi Diiu 369 BLHS nam 2015 
nhu sau: "Ngucri ndo co thdm quyen vd 
trdch nhiem trong viec gidi quyet nguon 
tin ve tpi phgm, dieu tra, truy to md khong 
truy ciru TNHS ngirai md minh biet rd Id 
phgm tpi ddn den tpi phgm. ngudi phgm 
tpi bi bo lot... " . • 

Tap chi 
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